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The Iphone and Blackberry
Mistrials: The Factors Courts
Consider and Proposed Solutions

By ARSEN KOURINIAN

JURY TRIALS play a pivotal role in our form of govern-
ment and judicial system. In 1789, Thomas Jefferson
expressed these sentiments when he stated “I consider trial
by jury as the only anchor ever yet imagined by man, by
which a government can be held to the principles of its
constitution.”! Jury trials are important to the judicial sys-
tem because they prevent the arbitrary exercise of power
and provide “the commonsense judgment of the commu-
nity as a hedge against the overzealous or mistaken prose-
cutor and in preference to the professional or perhaps over-
conditioned or biased response of a judge.”

One of the core tenets for a fair jury trial is to have an
impartial jury. While the Constitution does not provide a
test to help determine impartiality, an important element of
this concept is for a jury to reach a verdict based on the evi-
dence admitted in court.” Case law and jury instructions
explicitly forbid jurors from conducting an independent
investigation of the facts in a case.” Despite safeguards and
laws against jurors seeking outside information during a
trial, the development of cell phones that can text and
access the Internet are making it easier for jurors to violate
these laws.

The article will explain how jurors who use the Internet
and cell phones during a trial threaten a defendant’s right
to an impartial jury. It will analyze the three factors that

courts have held to be significant when determining
whether to grant a mistrial because of Internet or cell
phone use. Additionally, the article will propose solutions
that courts can adopt to prevent jurors from using their cell
phones and the Internet to obtain extraneous information
about a case.

THE SIXTH AMENDMENT RIGHT TO AN
IMPARTIAL JURY Is BEING JEOPARDIZED

The Sixth Amendment to the United States Constitution
guarantees criminal defendants the right to a trial by an
impartial jury.” To protect this right, due process requires “a
jury capable and willing to decide the case solely on the
evidence before it, and a trial judge ever watchful to pre-
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vent prejudicial occurrences when they happen.”® In other
words, the defendant’s guilt must be determined based on
the evidence presented at trial and the court’s instructions
about the law.’

Prior to the Internet era, the judicial system sought to
preserve impartiality by preventing jurors from accessing
inadmissible evidence through the media.® Trial courts had
the discretion to use their sequestration powers to isolate
jurors from the rest of society to accomplish this objective.’

Sequestration powers were most often used in high-profile
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cases that received widespread media coverage, such as the
Charles Manson, Patty Hearst, and O.J. Simpson trials."
Outdated jury instructions and sequestration powers, how-
ever, are no longer adequate to prevent juror misconduct
because jurors can use their cell phones and the Internet
during trial and in the jury deliberation room."

In fact, not only are jurors capable of accessing the
Internet during a trial—but now more than ever—they are
more likely to do so.Today, nearly half of all Americans have
reported using the Internet for more than one hour per
day."” This number has doubled from 2002 when only 26
percent of the American public used the Internet with such
frequency.” Additionally, with cell phones such as the
Blackberry and iPhone, the public can access the Internet
at any location. Furthermore, more Americans have a desire
to stay connected online because of the recent proliferation
of social networking Web sites such as Facebook, Twitter,
and MySpace."

Jurors in this new technologically sophisticated era are
also extremely attached to their cell phones and the
Internet.” Many have developed a habit of informing oth-
ers about what they are doing at any given moment by text
messaging and updating their statuses on social networking
Web sites and blogs.'® Because jurors can text, update their
statuses online, and search for information on the Internet
more readily, their techno-savvy skills are giving them
access to inadmissible evidence during trial.

Jurisdictions across the United States have revealed jurors
who text message;'” post messages on blogs;" and research
information about trials on the Internet.” Jurors do not just
text message and access the Internet for social reasons.
Empirical studies have shown that jurors have difficulty
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understanding jury instructions.” Because of this confu-
sion, jurors are taking matters into their own hands and
researching information about cases on Web sites such as
Google and Wikipeida.” While their actions are sparked by
benign motives, they run contrary to our system of

jurisprudence.

FAcTtORsS THAT LEAD TO A MISTRIAL

The United States Supreme Court has established a clear
test to preserve juror impartiality and prevent rogue jurors
from conducting independent research about a case. The
Court has held that a presumption of prejudice arises when
a juror is directly or indirectly exposed to extraneous infor-

If a juror receives outside
information by using the Internet
or a cell phone, courts are more

likely to grant a mistrial.
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mation. When this presumption arises, the burden shifts to

the government to show “that such contact with the juror
was harmless to the defendant”” If the government is
unable to rebut this presumption, the defendant is entitled
to a new trial.*

Judges have consistently looked to several key factors
when applying the presumption shifting test to cases where
jurors have accessed extraneous information through the
Internet, text messaging, or phone calls. Judicial opinions
have overwhelmingly discussed the following three factors
as the crux to their decision:

» whether the juror posted or obtained the information relat-
ing to a case;

» whether the juror who received extraneous information
communicated it to the other jurors; and

» whether a verdict was already rendered when the juror
received the extraneous information.

Whether the juror posted or obtained

the information relating to a case.

Courts have held that when jurors merely text message, call,
or post information online about a case to nonjurors, these
are insufficient grounds for a mistrial. However, if a juror
receives outside information by using the Internet or a cell
phone, courts are more likely to grant a mistrial.

In People v. McNeely,” the court denied the defendant’s
motion for a mistrial because the juror had merely posted
about the case online rather than receiving outside infor-
mation. In McNeely, the jury convicted the defendant on
numerous charges of theft and burglary® The defendant
appealed the conviction on the ground that the trial court
erred in denying him a new trial based on juror miscon-
duct.” The juror accused of committing the misconduct
was a licensed California attorney.” During the trial, the
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juror posted detailed information about the case on an
Internet blog.” In the blog, the juror described the trial and
his experience as a juror in great detail and in a very
derogatory manner.” For example, the juror referred to the
defendant as “Donald the Duck” and one of the other
jurors as “skinhead Brad.”

While the juror committed misconduct by sharing
information on the Internet, the court ultimately denied
the motion for a new trial because the People rebutted the
presumption of prejudice.” The court evaluated the juror’s
act of posting on the blog as a factor under the totality of
the circumstances and concluded that the evidence did not
“raise a ‘substantial likelihood’ that Juror No. 8 (or any other
juror) was actually biased against McNeely [the defen-
dant].”*

Similar to McNeely, the court in State v. Goupil also
denied the defendant’s motion for a mistrial because he had
merely posted information on the Internet.** In Goupil,
prior to jury selection, one of the jurors wrote the follow-
ing blog entry online: “Lucky me, I have Jury Duty! Like
my life doesn’t already have enough civic participation in it,
now I get to listen to the local riff-raff try and convince me
of their innocence.”” After the juror was seated for the trial,
he also wrote “After sitting through 2 days of jury ques-
tioning, I was surprised to find that I was not booted due
to any strong beliefs I had about police, God, etc.”* The
juror had also posted in the blog his views on a recent
United States Supreme Court decision and a “photograph
depicting a woman’s deformed face after she was hit by a
drunk driver. .. .””

Consistent with McNeely, the court denied the defen-
dant’s motion for a new trial.” The court found it signifi-
cant that the defendant had merely posted information on
the Internet rather than obtaining outside information
about the case.” The court also emphasized in the opinion
that the juror had not received any responses to the state-
ments he had posted on his blog that was related to the
defendant’s case.” By focusing on the responses to the blog,
this further indicates that the court’s decision to grant a
mistrial hinged on whether the juror actually received out-
side information.

Unlike McNeely and Goupil, however, courts have consis-
tently granted a mistrial when jurors used the Internet to
research information related to a case rather than merely
posting messages online. For example, in Wardlaw v. State,"
the appellate court found that the defendant’s motion for a
mistrial should have been granted when a juror obtained
extraneous information through the Internet.”

In Wardlaw, the defendant Zarzine Wardlaw was charged
with having raped his 17-year-old daughter Michelle.”

During the trial, Michelle testified that Wardlaw had raped
her on several occasions and that she had informed Cynthia
Hodge—a therapeutic behavioral specialist—about these
incidents.* When Ms. Hodge was on stand, she testified that
Michelle had been diagnosed with oppositional defiant dis-
order (ODD).* Ms. Hodge, however, neither testified what
ODD was nor the effects of this disorder.*

During jury deliberations, one of the jurors researched
ODD on the Internet and found that lying was a part of the
illness.” After learning about this misconduct, the defendant
filed a motion for a mistrial. * The trial court denied the
defendant’s request.” On appeal, however, the court held
that the trial court abused its discretion when it denied the
appellant’s motion for a mistrial.* The court explained that

The court found it significant that
the defendant had merely posted
information on the Internet
rather than obtaining outside
information about the case.
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“the juror’s Internet research of ODD, and her subsequent
reporting of her finding, rightly or wrongly, that lying is
associated with the disorder, constituted egregious miscon-
duct.””

Similar to Wardlaw, the appellate court in State v. Scotf”
also held that the defendant’s motion for a mistrial should
have been granted when a juror obtained extraneous infor-
mation from the Internet. In Scott, several defendants were
charged with murder, possession of weapons, and robbery.”
During trial, one of the witnesses “went on the Internet
and looked up defendants’ and the victim’s names and what
defendants’ sentence would be if they were convicted.”
Instead of declaring a mistrial, however, the trial judge
replaced the juror that had committed the misconduct.”

On appeal, the court explained that the juror committed
“misconduct in using the Internet to research and obtain
extraneous information . . . related to the case....”” Because
the juror obtained information rather than merely posting
about the case on a blog, the court held that the trial court
should have declared a mistrial and ordered a new trial.”

(Continued on page 16)
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As seen from the cases above, a judge hinges his or her
decision to declare a mistrial based on whether a juror sent
or obtained information from the Internet. Jurors who post
blogs online do not taint the ultimate outcome of a case.
When jurors obtain information from the Internet that is
inadmissible at trial, however, there is a risk that the verdict
will not be based on admissible evidence.

While in the common law jurors were selected because
of their knowledge about the events and the people
involved, the law today neither requires nor desires jurors
with outside knowledge about a case.” The law, in fact, val-
ues jurors who are completely ignorant of the circum-
stances surrounding a case.” This ensures that the final ver-
dict will be based solely on the evidence presented at trial.””
Therefore, courts are less concerned if a juror posted or text
messaged information about a case and more worried about
jurors using the Internet or their cell phones to obtain inad-
missible evidence pertaining to a case.”

Whether a juror who receives extraneous
information communicates it to other jurors.
Another factor courts consider significant is whether a juror
who commits misconduct by obtaining extraneous infor-
mation communicates his or her findings to other jurors. In
the article, As Jurors Turn to Google and Tivitter, Mistrials Are
Popping Up, John Schwartz reported about a federal drug
trial in Florida where nine jurors had used the Internet to
research information about the case.”” During the trial, one
of the jurors admitted to the judge that he had gone online
to research about the case.”” Upon further inquiry, the judge
learned that eight other jurors had used Google to research
information about the defendant and the lawyers, look up
news articles about the case, search for evidence, and
research definitions on Wikipedia.® The federal judge,
William J. Zloch, had no choice but to declare a mistrial.®
In that case, the defendant’s attorney, Peter Rabin,
recalled “thinking that if the juror had not broadly com-
municated his information with the rest of the jury, the trial
could continue and the eight weeks would not be wasted.”*
Mr. Rabin further explained,

99367

We can just kick this juror
off and go. ..

Mr. Rabin’s evaluation was correct. Courts have consis-
tently held that if a juror researches extraneous information,
a mistrial will not be granted as long as the juror did not
share the information with other jurors and the judge
removes the juror from the trial. For example, in Scott, when
one of the jurors went online and researched information
about the case, the judge tried to remedy this misconduct
by removing the juror from the trial.* The appellate court,
however, held that the defendant’s motion for a mistrial

should have been granted by the trial court because the
entire jury was eventually exposed to the extraneous infor-
mation and hence tainted.®

In contrast to Scott, the court in State v. Newman™ held
that there were no grounds for a mistrial because the juror
who obtained the extraneous information was removed
from the trial and did not communicate the information to
the other jurors.” In Newman, one of the jurors had sent a
text message to one friend and made a phone call to anoth-
er friend.” The trial court denied the defendant’s motion
for a mistrial.” On appeal, the court agreed with the lower

Courts are less concerned if a juror
posted or text messaged information
about a case and more worried about
jurors using the Internet or their cell
phones to obtain inadmissible evidence

v

court’s decision.” The appellate court explained that the

pertaining fo a case.

contents of the text message and phone call were not
important because the juror who committed the miscon-
duct was excluded from the trial and there was no indica-
tion that the other jurors had “heard or received any infor-
mation about the case other than what was presented to
them in the courtroom.””

Similar to Newman, the judge in Commonwealth v. Guisti’
also denied the defendant’s motion for a mistrial.” In
Guisti, one of the jurors had sent several e-mails to attor-
neys that were not related to the trial.” The attorneys had
responded back to the juror’s e-mails by warning him
against consulting outside sources.” Unlike Newman, how-
ever, the trial court did not find it necessary to remove the
juror because the juror was not exposed to extraneous

% Further, the court

influences from the e-mail responses.
considered it important that “the juror who sent the e-mails
did not share with the other jurors any of the responses she
had received.”® As a result, because the juror was neither
exposed to extraneous influences nor communicated the
information to the other jurors, the appellate court upheld
the trial court’s decision.*

The holdings in Newman, Guisti and Scott demonstrate
how significant it is whether a juror communicated the
information that he or she learned to other jurors. As seen
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in Newman, if the juror is removed from the trial prior to
sharing the information with the remaining jurors, the
court is unlikely to declare a mistrial.

Whether a verdict is already rendered

when a juror receives extraneous information.

Courts also consider the stage of the trial that the juror
committed the misconduct when determining whether to
grant a mistrial. In State v Goehring,” for example, the
defendant’s motion for a mistrial was denied because the
verdict was already decided when the juror obtained the
extraneous information.* In Goehring, a juror had posted a
blog affer the jury had returned its guilty verdict discussing
“the evidence in the case and how the evidence adduced
on the second day of trial convinced the juror/blogger that
appellant was guilty.”® The appellate court agreed with the
trial court’s denial of the motion for a mistrial.* The court
held that it was pertinent to the case that the juror’s blog-
ging was done affer the verdict was rendered and not before.”

The court in People v. Giarletta®™ also concluded that the
stage of the trial was crucial to its holding. In Giarletta, after
the jury rendered a partial verdict, one of the jurors received
a text message from her sister.” The text message stated that
one of the witnesses in the case was telling the truth.” The
court explained that the juror’s text message constituted
misconduct that created a risk of prejudice to the defen-
dant.” Nevertheless, because “the text message did not
occur until gffer the rendition of the partial verdict,”” this
negated “any allegation that such misconduct could have
created a substantial risk of prejudice that is not otherwise
academic.””

The courts in Goehring and Giarletta both held that the
extraneous information received by the jurors did not need
to be scrutinized to determine prejudice because it was
received after the verdict was rendered. In essence, while
contents of a text message or blog could jeopardize a defen-
dant’s right to an impartial jury—if a juror does not obtain
outside information until after a verdict is rendered—there
are no harmful consequences to a defendant.

SOLUTIONS TO THE PROBLEM

Jurors who access the Internet, use their cell phones, and
text message during trial are causing mistrials and wasting
judicial resources. To reduce the number of mistrials from
such misconduct, courts should take preemptive action by
regulating wireless communication devices and revising
jury instructions to reflect this recent trend.

Regulating wireless communication devices
Wireless communication devices are the main media that

give jurors access to extraneous information during trial.
Judges can reduce the number of mistrials by effectively
regulating these devices. One approach courts have taken is
to impose a complete ban on jurors carrying wireless com-
munication devices in the courthouse.”

This approach, however, is too burdensome on jurors and
is unlikely to work. First, jurors rely on their cell phones to
access their voicemail and important messages from family
members and employers. The court could risk angering a
jury by imposing a complete ban on jurors carrying cell
phones in the courthouse. Second, while imposing a com-
plete ban on cell phones would prevent jurors from obtain-
ing extraneous information during a trial, jurors can always
access the Internet and make phone calls when they return
home for the evening.”

Another approach some courts have taken is to request
the jury to turn off their phones during a trial and jury
deliberations. Nonetheless, similar to the prior example, this
approach will not prevent jurors from researching informa-
tion about the case at home.

An approach that is most likely to deter juror miscon-
duct is to require jurors to sign a declaration that they will
not (1) use any wireless communication devices during the
trial and (2) research information about the case when they
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return home for the evening. A court in San Diego has
adopted this approach and even threatens jurors with crim-
inal punishment if they lie on the declaration.” While the
San Diego court finds it necessary to impose criminal sanc-
tions, this threat may be too harsh.

Instead of threatening the jury with criminal exposure,
however, a court can sanction a modest monetary fine for a
juror’s misconduct. Both the signature and penalty aspect of
this approach could significantly deter jurors from using
wireless communication devices to obtain extraneous infor-
mation. By having the jury sign a declaration and threaten-
ing juror misconduct with a monetary fine, jurors will be
impressed with the importance of the jury instructions and
are less likely to research information about a case both
during a trial and at home.

Reforming jury instructions

The second step towards preventing jurors from using their
cell phones and the Internet to commit misconduct is clear,
specific, and explanatory jury instructions. Social network-
ing Web sites, blogs, and text messaging have become a vital
part of people’s lives.” Jurors can access these media with-
out even realizing the repercussions of their actions.
Standard jury instructions that contain general prohibitions
against communicating or discussing a case with others
could be inadequate to prevent jurors from committing
misconduct.”

Strong jury instructions should include specific examples
so that jurors understand what constitutes a prohibited act.
Most jury instructions already include language that pro-
hibits jurors from researching about a case on the Internet.
Jury instructions, however, can be more helpful if they
specifically list examples of the prohibited activities.

For example, the following is the Judicial Council of
California’s pretrial instructions for criminal cases:

Do not share information about this case in writing, by
email, or on the Internet. You must not talk about
these things with the other jurors either, until the
time comes for you to begin your deliberations...
Do not do any research on your own or as a group.
Do not use a dictionary, the Internet, or other reference
materials."”!

A positive aspect about this jury instruction is that it
specifically directs jurors to not do research over the
Internet. This jury instruction, however, can be substantial-
ly improved by listing examples of the forbidden activities.
For example, the jury instruction above could include the
following additional sentence: “The prohibition against
sharing information includes, but is not limited to: e-mail-
ing, text messaging, Tweeting, blogging on Facebook,

MySpace, or accessing any other social networking and
Internet Web sites.”

Additionally, besides simply instructing jurors to not use
the Internet for research, the jury instructions can illustrate
what this includes by listing commonly used online
research engines. For example, the following additional sen-
tence can be added to the instructions above: “Research
over the Internet includes, but is not limited to, the follow-
ing research engines and Web sites: Google,Yahoo, Bing, Ask
and Wikipedia.”

With more precise jury instructions, jurors will be
reminded that accessing social networking Web sites and
research engines fall under the court’s umbrella prohibition.

Standard jury instructions that
contain general prohibitions against
communicating or discussing a case
with others could be inadequate to
prevent jurors from committing
misconduct.

v

Numerous reports of jurors posting blogs, Tweets, and

researching about a case online have already caused many
jurisdictions to implement some of the suggestions pro-
posed above."” These jurisdictions have realized the signifi-
cance of reminding jurors that commonly used communi-
cation media are in fact prohibited during trial. If jury
instructions include examples of the prohibited acts, jurors

are less likely to misunderstand the court’s prohibitions.
Finally, Web sites such as Facebook and Google could be
replaced by new and more popular media in the future.
Therefore, the judge should ultimately be responsible for
listing examples of media that are forbidden on the jury
instructions. It is not uncommon for jury instructions to
leave parts of the instructions blank and provide directions
to the judge to fill in certain information. For example, in
the Judicial Council of California’s Criminal Jury
Instructions, there are numerous sections that instruct the
judge to fill in the name of the defendant, the languages that
a testimony could be given in, or examples of impermissi-
ble basis for bias—just to name a few.'” By adopting this
method, jury instructions can keep pace with new develop-
(Continued on page 20)
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ments in technology, social networking Web sites, and
research engines.

Along with specific examples of prohibited acts, jury
instructions should also explain why jurors are restricted
from researching extraneous information about a case.
Many judges have discovered that when they explain why
they prohibit an act, jurors respond better and understand
why the instructions have been given.'" If jurors compre-
hend the repercussions of their actions to the trial process,
they are less likely to intentionally or negligently violate a
court’s instructions.

Lastly, jury instructions should impose an obligation on
jurors to report misconduct. As discussed in the factors
above, if a juror’s misconduct is discovered early in the trial,
the judge can remove the juror before the entire jury pool
has been tainted.'"” This, in effect, could prevent a mistrial
and a waste of judicial resources.

Model jury instruction to prevent juror misconduct
Based on the guidelines discussed above, the following
would be an effective jury instruction to reduce juror mis-
conduct:

Introduction

You must obey the following rules as a juror. These
rules have been developed and are used by this
judicial system to ensure that the defendant
receives a fair trial. If you fail to follow these rules,
the decision in this case could be based on irrele-
vant and non-legal issues, incorrect information, or
prejudicial facts. In sum, the defendant could be
convicted or held not guilty based on inaccurate
grounds.

Furthermore, if you observe any juror disobeying
these rules, REPORT THE MISCONDUCT
IMMEDIATELY TO THIS COURT.

Rules
First, DO NOT talk to ANYBODY about this
case. This includes, but is not limited to, your fam-
ily, friends, spiritual advisors, therapists, doctors, or

lawyers.

Second, DO NOT share information about this
case through writing or electronic devices. The
prohibition against sharing information includes,
but is not limited fo: <list specific exam-
ples of electronic devices and Web sites used for sharing

information>.""

Third, you may only discuss this case with other
jurors if ALL of the following conditions are met:
(A) all of the evidence has been introduced;

(B) the attorneys have completed their arguments;
(C) I have instructed you on the law;

(D) I instruct you to discuss the case;

(E) you are in the jury deliberation room; and

(F) all of the jurors are present in the jury deliber-
ation room with you.

Fourth, you MUST NOT allow anything outside
of the courtroom to affect your decision. During
the trial, do not read, listen, or watch anything out-
side of this courtroom about the case. Outside
information does not accurately reflect the find-
ings of this judicial system. As a result, the defen-
dant could be convicted or held not guilty based
on incorrect information.

Fifth, DO NOT DO ANY independent or group
research about this case. DO NOT conduct
research using a book, dictionary, or the Internet.
Research over the Internet includes, but is not
limited to, the following research engines and Web
sites: <list specific examples of commonly
used research engines>."" Outside information has
neither been tested for accuracy nor reflects the
true circumstances of THIS CASE. While certain
books and Internet sources may seem reliable, they
were neither written nor created to address the
circumstances of THIS CASE. Therefore, the
defendant could be convicted or held not guilty
based on incorrect information if you conduct
independent research.

Sixth, DO NOT conduct experiments, tests, or
visit the scene of this case.

Seventh, if you have a cell phone or any other
electronic communication device, turn the device
off and DO NOT use the device while in court.
If you use a cell phone or any other electronic
communication device while you are in the court-
room or research information about this trial
when you return home for the evening, you
WILL HAVE TO PAY a $200 fine to this court
pursuant to the signed declaration you submitted
to this court.
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CONCLUSION

Courts nationwide have been forced to declare mistrials
because of jurors using the Internet and cell phones during
trials and jury deliberations." Jurors use their cell phones
and the Internet to commit misconduct based on varying
motives. Some are genuinely confused about the legal terms
used at trial'” and seek answers to their questions on
Google, Wikipedia, and other research engines."” Others
seek fame and notoriety in the Internet community by
boasting about their jury service on blogs."" Whether a

Judges must take a hard stance
against such misconduct by having
jurors sign a declaration that they will
not use wireless communication
devices during trial and jury
deliberations.

v

juror’s motives are selfish or benign, a juror who accesses
extraneous information deprives a defendant of his or her
right to an impartial trial.""

Judges need to stay vigilant against such misconduct by
taking preemptive action. First, judges must take a hard
stance against such misconduct by having jurors sign a dec-
laration that they will not use wireless communication
devices during trial and jury deliberations. Second, courts
should threaten monetary fines if a juror commits miscon-
duct. Third, courts need to revise their jury instructions to
include illustrations of Internet and cell phone activities
that are prohibited by jury instructions. Fourth, besides
merely prohibiting an act, jury instructions should also
explain why accessing extraneous information is prohibited
by a court. Lastly, jury instructions should obligate jurors to
immediately report any juror misconduct. By implementing
these measures, our judicial system will thwart juror mis-
conduct and take a crucial step forward to help preserve a
defendant’s Sixth Amendment right to an impartial jury.
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