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ALABAMA 

ALA . CODE §13A-5-40 (2013). CAPITAL OFFENSES. 

 

(a) The following are capital offenses: 

  

(1) Murder by the defendant during a kidnapping in the first degree or an attempt thereof committed by 

the defendant. 

 

(2) Murder by the defendant during a robbery in the first degree or an attempt thereof committed by 

the defendant. 

 

(3) Murder by the defendant during a rape in the first or second degree or an attempt thereof 

committed by the defendant; or murder by the defendant during sodomy in the first or second degree or an 

attempt thereof committed by the defendant. 

 

(4) Murder by the defendant during a burglary in the first or second degree or an attempt thereof 

committed by the defendant. 

 

(5) Murder of any police officer, sheriff, deputy, state trooper, federal law enforcement officer, or any 

other state or federal peace officer of any kind, or prison or jail guard, while such officer or guard is on 

duty, regardless of whether the defendant knew or should have known the victim was an officer or guard 

on duty, or because of some official or job-related act or performance of such officer or guard. 

 

(6) Murder committed while the defendant is under sentence of life imprisonment. 

 

(7) Murder done for a pecuniary or other valuable consideration or pursuant to a contract or for hire. 

 

(8) Murder by the defendant during sexual abuse in the first or second degree or an attempt thereof 

committed by the defendant. 

 

(9) Murder by the defendant during arson in the first or second degree committed by the defendant; or 

murder by the defendant by means of explosives or explosion. 

 

(10) Murder wherein two or more persons are murdered by the defendant by one act or pursuant to one 

scheme or course of conduct. 

 

(11) Murder by the defendant when the victim is a state or federal public official or former public 

official and the murder stems from or is caused by or is related to his official position, act, or capacity. 

 

(12) Murder by the defendant during the act of unlawfully assuming control of any aircraft by use of 

threats or force with intent to obtain any valuable consideration for the release of said aircraft or any 

passenger or crewmen thereon or to direct the route or movement of said aircraft, or otherwise exert 

control over said aircraft. 

 

(13) Murder by a defendant who has been convicted of any other murder in the 20 years preceding the 

crime; provided that the murder which constitutes the capital crime shall be murder as defined in 

subsection (b) of this section; and provided further that the prior murder conviction referred to shall 

include murder in any degree as defined at the time and place of the prior conviction. 
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(14) Murder when the victim is subpoenaed, or has been subpoenaed, to testify, or the victim had 

testified, in any preliminary hearing, grand jury proceeding, criminal trial or criminal proceeding of 

whatever nature, or civil trial or civil proceeding of whatever nature, in any municipal, state, or federal 

court, when the murder stems from, is caused by, or is related to the capacity or role of the victim as a 

witness. 

 

(15) Murder when the victim is less than fourteen years of age. 

 

(16) Murder committed by or through the use of a deadly weapon fired or otherwise used from outside 

a dwelling while the victim is in a dwelling. 

 

(17) Murder committed by or through the use of a deadly weapon while the victim is in a vehicle. 

 

(18) Murder committed by or through the use of a deadly weapon fired or otherwise used within or 

from a vehicle. 

 

(b) Except as specifically provided to the contrary in the last part of subdivision (a)(13) of this section, the 

terms ñmurderò and ñmurder by the defendantò as used in this section to define capital offenses mean 

murder as defined in Section 13A-6-2(a)(1), but not as defined in Section 13A-6-2(a)(2) and (3). Subject 

to the provisions of Section 13A-5-41, murder as defined in Section 13A-6-2(a)(2) and (3), as well as 

murder as defined in Section 13A-6-2(a)(1), may be a lesser included offense of the capital offenses 

defined in subsection (a) of this section. 

 

(c) A defendant who does not personally commit the act of killing which constitutes the murder is not 

guilty of a capital offense defined in subsection (a) of this section unless that defendant is legally 

accountable for the murder because of complicity in the murder itself under the provisions of Section 

13A-2-23, in addition to being guilty of the other elements of the capital offense as defined in subsection 

(a) of this section. 

 

(d) To the extent that a crime other than murder is an element of a capital offense defined in subsection 

(a) of this section, a defendant's guilt of that other crime may also be established under Section 13A-2-23. 

When the defendant's guilt of that other crime is established under Section 13A-2-23, that crime shall be 

deemed to have been ñcommitted by the defendantò within the meaning of that phrase as it is used in 

subsection (a) of this section. 

ALA . CODE § 13A-6-1 (2013).  DEFINITIONS . 

 

(a) As used in Article 1 and Article 2, the following terms shall have the meanings ascribed to them by 

this section: 

 

(1) CRIMINAL HOMICIDE. Murder, manslaughter, or criminally negligent homicide. 

 

(2) HOMICIDE. A person commits criminal homicide if he intentionally, knowingly, recklessly or 

with criminal negligence causes the death of another person. 

 

(3) PERSON. The term, when referring to the victim of a criminal homicide or assault, means a human 

being, including an unborn child in utero at any stage of development, regardless of viability. 
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(b) Article 1 or Article 2 shall not apply to the death or injury to an unborn child alleged to be caused by 

medication or medical care or treatment provided to a pregnant woman when performed by a physician or 

other licensed health care provider. 

Mistake, or unintentional error on the part of a licensed physician or other licensed health care provider or 

his or her employee or agent or any person acting on behalf of the patient shall not subject the licensed 

physician or other licensed health care provider or person acting on behalf of the patient to any criminal 

liability under this section. 

Medical care or treatment includes, but is not limited to, ordering, dispensation or administration of 

prescribed medications and medical procedures. 

 

(c) A victim of domestic violence or sexual assault may not be charged under Article 1 or Article 2 for the 

injury or death of an unborn child caused by a crime of domestic violence or rape perpetrated upon her. 

 

(d) Nothing in Article 1 or Article 2 shall permit the prosecution of (1) any person for conduct relating to 

an abortion for which the consent of the pregnant woman or a person authorized by law to act on her 

behalf has been obtained or for which consent is implied by law or (2) any woman with respect to her 

unborn child. 

 

(e) Nothing in this section shall make it a crime to perform or obtain an abortion that is otherwise legal. 

Nothing in this section shall be construed to make an abortion legal which is not otherwise authorized by 

law. 

ALA . CODE § 13A-6-29 (2013). ADMIN ISTRATION OF MEDICATION  BY OWNER, OPERATOR, OR 

EMPLOYEE OF LICENSED  OR STATUTORILY EXEMP T CHILD CARE FACILIT Y. 

 

(a) As used in this section, the following terms shall have the following meanings: 

 

(1) MEDICALLY PRESCRIBED. In accordance with a physician's prescription or in accordance with 

age-appropriate directions for the over-the-counter medication. 

 

(2) NEAR FATALITY. An act that, as certified by a physician, places the child in serious or critical 

condition. 

 

(b) There is established the crime of administration of medication by the owner, operator, or employee of 

a licensed or statutorily exempt child care facility with the intent to drug the child or alter the child's 

behavior beyond what is medically prescribed or with the reckless disregard for the health, safety, and 

welfare of the child. 

 

(c) A violation of subsection (b) is punishable as follows: 

 

(1) A violation which does not cause or contributes to the death, near fatality, dismemberment, or 

permanent disability of a child is a Class C felony. 

 

(2) A violation which causes a near fatality, dismemberment, or permanent disability of a child is a 

Class B felony. 

 

(3) A violation which causes the death of a child is a Class A felony. 
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ALASKA 

ALASKA STAT . § 11.41.100 (2013).  MURDER IN THE FIRST D EGREE.  

 

(a) A person commits the crime of murder in the first degree if 

 

(1) with intent to cause the death of another person, the person 

 

(A) causes the death of any person; or 

 

(B) compels or induces any person to commit suicide through duress or deception; 

 

(2) the person knowingly engages in conduct directed toward a child under the age of 16 and the 

person with criminal negligence inflicts serious physical injury on the child by at least two separate acts, 

and one of the acts results in the death of the child; 

 

(3) acting alone or with one or more persons, the person commits or attempts to commit a sexual 

offense against or kidnapping of a child under 16 years of age and, in the course of or in furtherance of 

the offense or in immediate flight from that offense, any person causes the death of the child; in this 

paragraph, ñsexual offenseò means an offense defined in AS 11.41.410--11.41.470; 

 

(4) acting alone or with one or more persons, the person commits or attempts to commit criminal 

mischief in the first degree under AS 11.46.475 and, in the course of or in furtherance of the offense or in 

immediate flight from that offense, any person causes the death of a person other than one of the 

participants; or 

 

(5) acting alone or with one or more persons, the person commits terroristic threatening in the first 

degree under AS 11.56.807 and, in the course of or in furtherance of the offense or in immediate flight 

from that offense, any person causes the death of a person other than one of the participants. 

 

(b) Murder in the first degree is an unclassified felony and is punishable as provided in AS 12.55. 

 

ALASKA STAT . § 11.41.110 (2013).  MURDER IN THE SECOND DEGREE.  

 

(a) A person commits the crime of murder in the second degree if 

 

(1) with intent to cause serious physical injury to another person or knowing that the conduct is 

substantially certain to cause death or serious physical injury to another person, the person causes the 

death of any person; 

 

  

(2) the person knowingly engages in conduct that results in the death of another person under 

circumstances manifesting an extreme indifference to the value of human life; 

 

(3) under circumstances not amounting to murder in the first degree under AS 11.41.100(a)(3), while 

acting either alone or with one or more persons, the person commits or attempts to commit arson in the 

first degree, kidnapping, sexual assault in the first degree, sexual assault in the second degree, sexual 

abuse of a minor in the first degree, sexual abuse of a minor in the second degree, burglary in the first 
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degree, escape in the first or second degree, robbery in any degree, or misconduct involving a controlled 

substance under AS 11.71.010(a), 11.71.020(a), 11.71.030(a)(1) or (2), or 11.71.040(a)(1) or (2) and, in 

the course of or in furtherance of that crime or in immediate flight from that crime, any person causes the 

death of a person other than one of the participants; 

 

(4) acting with a criminal street gang, the person commits or attempts to commit a crime that is a 

felony and, in the course of or in furtherance of that crime or in immediate flight from that crime, any 

person causes the death of a person other than one of the participants; or 

 

(5) the person with criminal negligence causes the death of a child under the age of 16, and the person 

has been previously convicted of a crime involving a child under the age of 16 that was 

 

(A) a felony violation of AS 11.41; 

 

(B) in violation of a law or ordinance in another jurisdiction with elements similar to a felony under 

AS 11.41; or 

 

(C) an attempt, a solicitation, or a conspiracy to commit a crime listed in (A) or (B) of this 

paragraph. 

 

(b) Murder in the second degree is an unclassified felony and is punishable as provided in AS 12.55. 

 

ALASKA STAT . § 11.41.150 (2010).  MURDER OF AN UNBORN CHILD .  

 

(a) A person commits the crime of murder of an unborn child if the person 

 

(1) with intent to cause the death of an unborn child or of another person, causes the death of an 

unborn child; 

 

(2) with intent to cause serious physical injury to an unborn child or to another person or knowing that 

the conduct is substantially certain to cause death or serious physical injury to an unborn child or to 

another person, causes the death of an unborn child; 

 

(3) while acting alone or with one or more persons, commits or attempts to commit arson in the first 

degree, kidnapping, sexual assault in the first degree, sexual assault in the second degree, sexual abuse of 

a minor in the first degree, sexual abuse of a minor in the second degree, burglary in the first degree, 

escape in the first or second degree, robbery in any degree, or misconduct involving a controlled 

substance under AS 11.71.010(a), 11.71.020(a), 11.71.030(a)(1) or (2), or 11.71.040(a)(1) or (2), and, in 

the course of or in furtherance of that crime or in immediate flight from that crime, any person causes the 

death of an unborn child; 

 

(4) knowingly engages in conduct that results in the death of an unborn child under circumstances 

manifesting an extreme indifference to the value of human life; for purposes of this paragraph, a pregnant 

woman's decision to remain in a relationship in which domestic violence, as defined in AS 18.66.990, has 

occurred does not constitute conduct manifesting an extreme indifference to the value of human life. 

 

(b) A person may not be convicted under (a)(3) of this section if the only underlying crime is burglary, the 

sole purpose of the burglary is a criminal homicide, and the unborn child killed is the intended victim of 
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the defendant. However, if the defendant causes the death of another unborn child, the defendant may be 

convicted under (a)(3) of this section. Nothing in this subsection precludes a prosecution for or conviction 

of murder in the first degree or murder in the second degree, murder of an unborn child under AS 

11.41.150(a)(1), (2), or (4), or any other crime. 

 

(c) Murder of an unborn child is an unclassified felony. 

 

ALASKA STAT . § 11.41.160 (2013). MANSLAUGHTER OF AN UN BORN CHILD .  

 

(a) A person commits the crime of manslaughter of an unborn child if, under circumstances not 

amounting to murder of an unborn child, the person intentionally, knowingly, or recklessly causes the 

death of an unborn child. 

 

(b) Manslaughter of an unborn child is a class A felony. 

 

ALASKA STAT . § 11.41.170 (2013). CRIMINALLY N EGLIGENT HOMICIDE OF  AN UNBORN CHILD . 

 

(a) A person commits the crime of criminally negligent homicide of an unborn child if, with criminal 

negligence, the person causes the death of an unborn child. 

 

(b) Criminally negligent homicide of an unborn child is a class B felony. 

 

ALASKA STAT . § 11.41.180 (2013). APPLICABILITY OF AS 11.41.150 -- 11.41.170.  

 

AS 11.41.150--11.41.170 do not apply to acts that 

 

(1) cause the death of an unborn child if those acts were committed during a legal abortion to which the 

pregnant woman consented or a person authorized by law to act on her behalf consented, or for which 

such consent is implied by law; 

 

(2) are committed under usual and customary standards of medical practice during diagnostic testing, 

therapeutic treatment, or to assist a pregnancy; or 

 

(3) are committed by a pregnant woman against herself and her own unborn child. 

 

ALASKA STAT . § 11.56.765 (2013). FAILURE TO REPORT A V IOLENT CRIME COMMITT ED AGAINST A 

CHILD .  

 

(a) A person, other than the victim, commits the crime of failure to report a violent crime committed 

against a child if the person 

 

(1) witnesses what the person knows or reasonably should know is 

 

(A) the murder or attempted murder of a child by another; 
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(B) the kidnapping or attempted kidnapping of a child by another; 

 

(C) the sexual penetration or attempted sexual penetration by another 

 

(i) of a child without consent of the child; 

 

(ii) of a child that is mentally incapable; 

 

(iii) of a child that is incapacitated; or 

 

(iv) of a child that is unaware that a sexual act is being committed; or 

 

(D) the assault of a child by another causing serious physical injury to the child; 

 

(2) knows or reasonably should know that the child is under 16 years of age; and 

 

(3) does not in a timely manner report that crime to a peace officer or law enforcement agency. 

 

(b) In a prosecution under this section, it is an affirmative defense that the defendant 

 

(1) did not report in a timely manner because the defendant reasonably believed that doing so would 

have exposed the defendant or others to a substantial risk of physical injury; or 

 

(2) acted to stop the commission of the crime and stopped 

 

(A) the commission of the crime; or 

 

(B) the completion of the crime being attempted. 

 

(c) In this section, 

 

(1) ñincapacitatedò has the meaning given in AS 11.41.470; 

 

(2) ñmentally incapableò has the meaning given in AS 11.41.470; 

 

(3) ñsexual actò has the meaning given in AS 11.41.470; 

 

(4) ñwithout consentò has the meaning given in AS 11.41.470. 

 

(d) Failure to report a violent crime committed against a child is a class A misdemeanor. 

 

ALASKA STAT . § 11.81.250  (2013). CLASSIFICATION OF OFF ENSES.  

 

(a) For purposes of sentencing under AS 12.55, all offenses defined in this title, except murder in the first 

and second degree, attempted murder in the first degree, solicitation to commit murder in the first degree, 

conspiracy to commit murder in the first degree, murder of an unborn child, sexual assault in the first 

degree, sexual abuse of a minor in the first degree, misconduct involving a controlled substance in the 

first degree, sex trafficking in the first degree under AS 11.66.110(a)(2), and kidnapping, are classified on 
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the basis of their seriousness, according to the type of injury characteristically caused or risked by 

commission of the offense and the culpability of the offender. Except for murder in the first and second 

degree, attempted murder in the first degree, solicitation to commit murder in the first degree, conspiracy 

to commit murder in the first degree, murder of an unborn child, sexual assault in the first degree, sexual 

abuse of a minor in the first degree, misconduct involving a controlled substance in the first degree, sex 

trafficking in the first degree under AS 11.66.110(a)(2), and kidnapping, the offenses in this title are 

classified into the following categories: 

 

(1) class A felonies, which characteristically involve conduct resulting in serious physical injury or a 

substantial risk of serious physical injury to a person; 

 

(2) class B felonies, which characteristically involve conduct resulting in less severe violence against a 

person than class A felonies, aggravated offenses against property interests, or aggravated offenses 

against public administration or order; 

 

(3) class C felonies, which characteristically involve conduct serious enough to deserve felony 

classification but not serious enough to be classified as A or B felonies; 

 

(4) class A misdemeanors, which characteristically involve less severe violence against a person, less 

serious offenses against property interests, less serious offenses against public administration or order, or 

less serious offenses against public health and decency than felonies; 

 

(5) class B misdemeanors, which characteristically involve a minor risk of physical injury to a person, 

minor offenses against property interests, minor offenses against public administration or order, or minor 

offenses against public health and decency; 

 

(6) violations, which characteristically involve conduct inappropriate to an orderly society but which 

do not denote criminality in their commission. 

 

(b) The classification of each felony defined in this title, except murder in the first and second degree, 

attempted murder in the first degree, solicitation to commit murder in the first degree, conspiracy to 

commit murder in the first degree, murder of an unborn child, sexual assault in the first degree, sexual 

abuse of a minor in the first degree, misconduct involving a controlled substance in the first degree, sex 

trafficking in the first degree under AS 11.66.110(a)(2), and kidnapping, is designated in the section 

defining it. A felony under the law of this state defined outside this title for which no penalty is 

specifically provided is a class C felony. 

 

(c) The classification of each misdemeanor defined in this title is designated in the section defining it. A 

misdemeanor under Alaska law defined outside this title for which no penalty is provided is a class A 

misdemeanor. 

 

ALASKA STAT . § 12.55.125 (2013). SENTENCES OF IMPRISONMENT FOR FELON IES.  

 

(a) A defendant convicted of murder in the first degree or murder of an unborn child under AS 

11.41.150(a)(1) shall be sentenced to a definite term of imprisonment of at least 20 years but not more 

than 99 years. A defendant convicted of murder in the first degree shall be sentenced to a mandatory term 

of imprisonment of 99 years when 
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(1) the defendant is convicted of the murder of a uniformed or otherwise clearly identified peace 

officer, firefighter, or correctional employee who was engaged in the performance of official duties at the 

time of the murder; 

 

(2) the defendant has been previously convicted of 

 

(A) murder in the first degree under AS 11.41.100 or former AS 11.15.010 or 11.15.020; 

 

(B) murder in the second degree under AS 11.41.110 or former AS 11.15.030; or 

 

(C) homicide under the laws of another jurisdiction when the offense of which the defendant was 

convicted contains elements similar to first degree murder under AS 11.41.100 or second degree murder 

under AS 11.41.110; 

 

(3) the defendant subjected the murder victim to substantial physical torture; 

 

(4) the defendant is convicted of the murder of and personally caused the death of a person, other than 

a participant, during a robbery; or 

 

(5) the defendant is a peace officer who used the officer's authority as a peace officer to facilitate the 

murder. 

 

(b) A defendant convicted of attempted murder in the first degree, solicitation to commit murder in the 

first degree, conspiracy to commit murder in the first degree, kidnapping, or misconduct involving a 

controlled substance in the first degree shall be sentenced to a definite term of imprisonment of at least 

five years but not more than 99 years. A defendant convicted of murder in the second degree or murder of 

an unborn child under AS 11.41.150(a)(2)--(4) shall be sentenced to a definite term of imprisonment of at 

least 10 years but not more than 99 years. A defendant convicted of murder in the second degree shall be 

sentenced to a definite term of imprisonment of at least 20 years but not more than 99 years when the 

defendant is convicted of the murder of a child under 16 years of age and the court finds by clear and 

convincing evidence that the defendant (1) was a natural parent, a stepparent, an adoptive parent, a legal 

guardian, or a person occupying a position of authority in relation to the child; or (2) caused the death of 

the child by committing a crime against a person under AS 11.41.200--11.41.530. In this subsection, 

ñlegal guardianò and ñposition of authorityò have the meanings given in AS 11.41.470. 

 

(c) Except as provided in (i) of this section, a defendant convicted of a class A felony may be sentenced to 

a definite term of imprisonment of not more than 20 years, and shall be sentenced to a definite term 

within the following presumptive ranges, subject to adjustment as provided in AS 12.55.155--12.55.175: 

 

(1) if the offense is a first felony conviction and does not involve circumstances described in (2) of this 

subsection, five to eight years; 

 

(2) if the offense is a first felony conviction 

 

(A) and the defendant possessed a firearm, used a dangerous instrument, or caused serious physical 

injury or death during the commission of the offense, or knowingly directed the conduct constituting the 

offense at a uniformed or otherwise clearly identified peace officer, firefighter, correctional employee, 

emergency medical technician, paramedic, ambulance attendant, or other emergency responder who was 

engaged in the performance of official duties at the time of the offense, seven to 11 years; 
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(B) and the conviction is for manufacturing related to methamphetamine under AS 

11.71.020(a)(2)(A) or (B), seven to 11 years, if 

 

(i) the manufacturing occurred in a building with reckless disregard that the building was used as 

a permanent or temporary home or place of lodging for one or more children under 18 years of age or the 

building was a place frequented by children; or 

 

(ii) in the course of manufacturing or in preparation for manufacturing, the defendant obtained 

the assistance of one or more children under 18 years of age or one or more children were present; 

 

(3) if the offense is a second felony conviction, 10 to 14 years; 

 

(4) if the offense is a third felony conviction and the defendant is not subject to sentencing under (l) of 

this section, 15 to 20 years. 

 

(d) Except as provided in (i) of this section, a defendant convicted of a class B felony may be sentenced to 

a definite term of imprisonment of not more than 10 years, and shall be sentenced to a definite term 

within the following presumptive ranges, subject to adjustment as provided in AS 12.55.155--12.55.175: 

 

(1) if the offense is a first felony conviction and does not involve circumstances described in (2) of this 

subsection, one to three years; a defendant sentenced under this paragraph may, if the court finds it 

appropriate, be granted a suspended imposition of sentence under AS 12.55.085 if, as a condition of 

probation under AS 12.55.086, the defendant is required to serve an active term of imprisonment within 

the range specified in this paragraph, unless the court finds that a mitigation factor under AS 12.55.155 

applies; 

 

(2) if the offense is a first felony conviction, 

 

(A) the defendant violated AS 11.41.130, and the victim was a child under 16 years of age, two to 

four years; 

 

(B) two to four years if the conviction is for an attempt, solicitation, or conspiracy to manufacture 

related to methamphetamine under AS 11.31 and AS 11.71.020(a)(2)(A) or (B), and 

 

(i) the attempted manufacturing occurred, or the solicited or conspired offense was to have 

occurred, in a building with reckless disregard that the building was used as a permanent or temporary 

home or place of lodging for one or more children under 18 years of age or the building was a place 

frequented by children; or 

 

(ii) in the course of an attempt to manufacture, the defendant obtained the assistance of one or 

more children under 18 years of age or one or more children were present; 

 

(3) if the offense is a second felony conviction, four to seven years; 

 

(4) if the offense is a third felony conviction, six to 10 years. 

 

(e) Except as provided in (i) of this section, a defendant convicted of a class C felony may be sentenced to 

a definite term of imprisonment of not more than five years, and shall be sentenced to a definite term 

within the following presumptive ranges, subject to adjustment as provided in AS 12.55.155--12.55.175: 
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(1) if the offense is a first felony conviction and does not involve circumstances described in (4) of this 

subsection, zero to two years; a defendant sentenced under this paragraph may, if the court finds it 

appropriate, be granted a suspended imposition of sentence under AS 12.55.085, and the court may, as a 

condition of probation under AS 12.55.086, require the defendant to serve an active term of imprisonment 

within the range specified in this paragraph; 

 

(2) if the offense is a second felony conviction, two to four years; 

 

(3) if the offense is a third felony conviction, three to five years; 

 

(4) if the offense is a first felony conviction, and the defendant violated AS 08.54.720(a)(15), one to 

two years. 

 

(f) If a defendant is sentenced under (a) or (b) of this section, 

 

(1) imprisonment for the prescribed minimum or mandatory term may not be suspended under AS 

12.55.080; 

 

(2) imposition of sentence may not be suspended under AS 12.55.085; 

 

(3) imprisonment for the prescribed minimum or mandatory term may not be reduced, except as 

provided in (j) of this section. 

 

(g) If a defendant is sentenced under (c), (d), (e), or (i) of this section, except to the extent permitted under 

AS 12.55.155--12.55.175, 

 

(1) imprisonment may not be suspended under AS 12.55.080 below the low end of the presumptive 

range; 

 

(2) and except as provided in (d)(1) or (e)(1) of this section, imposition of sentence may not be 

suspended under AS 12.55.085; 

 

(3) terms of imprisonment may not be otherwise reduced. 

 

(h) Nothing in this section or AS 12.55.135 limits the discretion of the sentencing judge except as 

specifically provided. Nothing in (a) of this section limits the court's discretion to impose a sentence of 99 

years imprisonment, or to limit parole eligibility, for a person convicted of murder in the first or second 

degree in circumstances other than those enumerated in (a). 

 

(i) A defendant convicted of 

  

(1) sexual assault in the first degree, sexual abuse of a minor in the first degree, or sex trafficking in 

the first degree under AS 11.66.110(a)(2) may be sentenced to a definite term of imprisonment of not 

more than 99 years and shall be sentenced to a definite term within the following presumptive ranges, 

subject to adjustment as provided in AS 12.55.155--12.55.175: 

 

(A) if the offense is a first felony conviction, the offense does not involve circumstances described 

in (B) of this paragraph, and the victim was 

 

(i) less than 13 years of age, 25 to 35 years; 
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(ii) 13 years of age or older, 20 to 30 years; 

 

(B) if the offense is a first felony conviction and the defendant possessed a firearm, used a 

dangerous instrument, or caused serious physical injury during the commission of the offense, 25 to 35 

years; 

 

(C) if the offense is a second felony conviction and does not involve circumstances described in (D) 

of this paragraph, 30 to 40 years; 

 

(D) if the offense is a second felony conviction and the defendant has a prior conviction for a sexual 

felony, 35 to 45 years; 

 

(E) if the offense is a third felony conviction and the defendant is not subject to sentencing under 

(F) of this paragraph or (l) of this section, 40 to 60 years; 

 

(F) if the offense is a third felony conviction, the defendant is not subject to sentencing under (l)  

of this section, and the defendant has two prior convictions for sexual felonies, 99 years; 

 

(2) unlawful exploitation of a minor under AS 11.41.455(c)(2), online enticement of a minor under AS 

11.41.452(e), or attempt, conspiracy, or solicitation to commit sexual assault in the first degree, sexual 

abuse of a minor in the first degree, or sex trafficking in the first degree under AS 11.66.110(a)(2) may be 

sentenced to a definite term of imprisonment of not more than 99 years and shall be sentenced to a 

definite term within the following presumptive ranges, subject to adjustment as provided in AS 12.55.155 

- 12.55.175: 

 

(A) if the offense is a first felony conviction, the offense does not involve circumstances described 

in (B) of this paragraph, and the victim was 

 

(i) under 13 years of age, 20 to 30 years; 

 

(ii) 13 years of age or older, 15 to 30 years; 

 

(B) if the offense is a first felony conviction and the defendant possessed a firearm, used a 

dangerous instrument, or caused serious physical injury during the commission of the offense, 25 to 35 

years; 

 

 (C) if the offense is a second felony conviction and does not involve circumstances described in 

(D) of this paragraph, 25 to 35 years; 

 

(D) if the offense is a second felony conviction and the defendant has a prior conviction for a sexual 

felony, 30 to 40 years; 

 

(E) if the offense is a third felony conviction, the offense does not involve circumstances described 

in (F) of this paragraph, and the defendant is not subject to sentencing under (l) of this section, 35 to 50 

years; 

 

(F) if the offense is a third felony conviction, the defendant is not subject to sentencing under (l) of 

this section, and the defendant has two prior convictions for sexual felonies, 99 years; 
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(3) sexual assault in the second degree, sexual abuse of a minor in the second degree, online 

enticement of a minor under AS 11.41.452(d), unlawful exploitation of a minor under AS 

11.41.455(c)(1), or distribution of child pornography under AS 11.61.125(e)(2) may be sentenced to a 

definite term of imprisonment of not more than 99 years and shall be sentenced to a definite term within 

the following presumptive ranges, subject to adjustment as provided in AS 12.55.155--12.55.175: 

 

(A) if the offense is a first felony conviction, five to 15 years; 

 

(B) if the offense is a second felony conviction and does not involve circumstances described in (C) 

of this paragraph, 10 to 25 years; 

 

(C) if the offense is a second felony conviction and the defendant has a prior conviction for a sexual 

felony, 15 to 30 years; 

 

(D) if the offense is a third felony conviction and does not involve circumstances described in (E) 

of this paragraph, 20 to 35 years; 

 

(E) if the offense is a third felony conviction and the defendant has two prior convictions for sexual 

felonies, 99 years; 

 

(4) sexual assault in the third degree, incest, indecent exposure in the first degree, possession of child 

pornography, distribution of child pornography under AS 11.61.125(e)(1), or attempt, conspiracy, or 

solicitation to commit sexual assault in the second degree, sexual abuse of a minor in the second degree, 

unlawful exploitation of a minor, or distribution of child pornography, may be sentenced to a definite 

term of imprisonment of not more than 99 years and shall be sentenced to a definite term within the 

following presumptive ranges, subject to adjustment as provided in AS 12.55.155--12.55.175: 

 

(A) if the offense is a first felony conviction, two to 12 years; 

 

(B) if the offense is a second felony conviction and does not involve circumstances described in (C) 

of this paragraph, eight to 15 years; 

 

(C) if the offense is a second felony conviction and the defendant has a prior conviction for a sexual 

felony, 12 to 20 years; 

 

(D) if the offense is a third felony conviction and does not involve circumstances described in (E) 

of this paragraph, 15 to 25 years; 

  

(E) if the offense is a third felony conviction and the defendant has two prior convictions for sexual 

felonies, 99 years. 

 

(j) A defendant sentenced to a (1) mandatory term of imprisonment of 99 years under (a) of this section 

may apply once for a modification or reduction of sentence under the Alaska Rules of Criminal Procedure 

after serving one-half of the mandatory term without consideration of good time earned under AS 

33.20.010, or (2) definite term of imprisonment under (l) of this section may apply once for a 

modification or reduction of sentence under the Alaska Rules of Criminal Procedure after serving one-

half of the definite term. A defendant may not file and a court may not entertain more than one motion for 

modification or reduction of a sentence subject to this subsection, regardless of whether or not the court 

granted or denied a previous motion. 
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(k) Repealed by SLA 2005, ch. 2, § 32, eff. Mar. 23, 2005. 

 

(l) Notwithstanding any other provision of law, a defendant convicted of an unclassified or class A felony 

offense, and not subject to a mandatory 99-year sentence under (a) of this section, shall be sentenced to a 

definite term of imprisonment of 99 years when the defendant has been previously convicted of two or 

more most serious felonies. If a defendant is sentenced to a definite term under this subsection, 

 

(1) imprisonment for the prescribed definite term may not be suspended under AS 12.55.080; 

 

(2) imposition of sentence may not be suspended under AS 12.55.085; 

 

(3) imprisonment for the prescribed definite term may not be reduced, except as provided in 

(j) of this section. 

 

(m) Notwithstanding (a)(4) and (f) of this section, if a court finds that imposition of a mandatory term of 

imprisonment of 99 years on a defendant subject to sentencing under (a)(4) of this section would be 

manifestly unjust, the court may sentence the defendant to a definite term of imprisonment otherwise 

permissible under (a) of this section. 

 

(n) In imposing a sentence within a presumptive range under (c), (d), (e), or (i) of this section, the total 

term, made up of the active term of imprisonment plus any suspended term of imprisonment, must fall 

within the presumptive range, and the active term of imprisonment may not fall below the lower end of 

the presumptive range. 

 

(o) Other than for convictions subject to a mandatory 99-year sentence, the court shall impose, in addition 

to an active term of imprisonment imposed under (i) of this section, a minimum period of (1) suspended 

imprisonment of five years and a minimum period of probation supervision of 15 years for conviction of 

an unclassified felony, (2) suspended imprisonment of three years and a minimum period of probation 

supervision of 10 years for conviction of a class A or class B felony, or (3) suspended imprisonment of 

two years and a minimum period of probation supervision of five years for conviction of a class C felony. 

The period of probation is in addition to any sentence received under (i) of this section and may not be 

suspended or reduced. Upon a defendant's release from confinement in a correctional facility, the 

defendant is subject to this probation requirement and shall submit and comply with the terms and 

requirements of the probation. 

 

(p) If the state seeks either (1) the imposition of a sentence under (a) of this section that would preclude 

the defendant from being awarded a good time deduction under AS 33.20.010(a) based on a fact other 

than a prior conviction; or (2) to establish a fact that would increase the presumptive sentencing range 

under (c)(2), (d)(2), (e)(4), (i)(1)(A) or (B), or (i)(2)(A) or (B) of this section, the factual question 

required to be decided shall be presented to a trial jury and proven beyond a reasonable doubt under 

procedures set by the court, unless the defendant waives trial by jury and either stipulates to the existence 

of the fact or consents to have the fact proven to the court sitting without a jury. Written notice of the 

intent to establish a fact under this subsection must be served on the defendant and filed with the court as 

provided for notice under AS 12.55.155(f)(2). 
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ARIZONA 

ARIZ . REV. STAT . § 13-751 (2012). SENTENCE OF DEATH OR LIFE IMPRISONMENT ; AGGRAVATING 

AND MITIGATING CIRCU MSTANCES; DEFINITION .  

 

A. If the state has filed a notice of intent to seek the death penalty and the defendant is: 

 

1. Convicted of first degree murder pursuant to § 13-1105, subsection A, paragraph 1 or 3 and was at 

least eighteen years of age at the time of the commission of the offense, the defendant shall be sentenced 

to death or imprisonment in the custody of the state department of corrections for natural life as 

determined and in accordance with the procedures provided in § 13-752. A defendant who is sentenced to 

natural life is not eligible for commutation, parole, work furlough, work release or release from 

confinement on any basis. 

 

2. Convicted of first degree murder pursuant to § 13-1105 and was under eighteen years of age at the 

time of the commission of the offense, the defendant shall be sentenced to imprisonment in the custody of 

the state department of corrections for life or natural life, as determined and in accordance with the 

procedures provided in § 13-752. A defendant who is sentenced to natural life is not eligible for 

commutation, parole, work furlough, work release or release from confinement on any basis. If the 

defendant is sentenced to life, the defendant shall not be released on any basis until the completion of the 

service of twenty-five calendar years if the murdered person was fifteen or more years of age and thirty-

five years if the murdered person was under fifteen years of age or was an unborn child. 

 

3. Convicted of first degree murder pursuant to § 13-1105, subsection A, paragraph 2, the defendant 

shall be sentenced to death or imprisonment in the custody of the state department of corrections for life 

or natural life as determined and in accordance with the procedures provided in § 13-752. A defendant 

who is sentenced to natural life is not eligible for commutation, parole, work furlough, work release or 

release from confinement on any basis. If the defendant is sentenced to life, the defendant shall not be 

released on any basis until the completion of the service of twenty-five calendar years if the murdered 

person was fifteen or more years of age and thirty-five years if the murdered person was under fifteen 

years of age or was an unborn child. 

 

B. At the aggravation phase of the sentencing proceeding that is held pursuant to § 13-752, the 

admissibility of information relevant to any of the aggravating circumstances set forth in subsection F of 

this section shall be governed by the rules of evidence applicable to criminal trials. The burden of 

establishing the existence of any of the aggravating circumstances set forth in subsection F of this section 

is on the prosecution. The prosecution must prove the existence of the aggravating circumstances beyond 

a reasonable doubt. 

 

C. At the penalty phase of the sentencing proceeding that is held pursuant to § 13-752, the prosecution or 

the defendant may present any information that is relevant to any of the mitigating circumstances 

included in subsection G of this section, regardless of its admissibility under the rules governing 

admission of evidence at criminal trials. The burden of establishing the existence of the mitigating 

circumstances included in subsection G of this section is on the defendant. The defendant must prove the 

existence of the mitigating circumstances by a preponderance of the evidence. If the trier of fact is a jury, 

the jurors do not have to agree unanimously that a mitigating circumstance has been proven to exist. Each 

juror may consider any mitigating circumstance found by that juror in determining the appropriate 

penalty. 
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D. Evidence that is admitted at the trial and that relates to any aggravating or mitigating circumstances 

shall be deemed admitted as evidence at a sentencing proceeding if the trier of fact considering that 

evidence is the same trier of fact that determined the defendant's guilt. The prosecution and the defendant 

shall be permitted to rebut any information received at the aggravation or penalty phase of the sentencing 

proceeding and shall be given fair opportunity to present argument as to whether the information is 

sufficient to establish the existence of any of the circumstances included in subsections F and G of this 

section. 

 

E. In determining whether to impose a sentence of death or life imprisonment, the trier of fact shall take 

into account the aggravating and mitigating circumstances that have been proven. The trier of fact shall 

impose a sentence of death if the trier of fact finds one or more of the aggravating circumstances 

enumerated in subsection F of this section and then determines that there are no mitigating circumstances 

sufficiently substantial to call for leniency. 

 

F. The trier of fact shall consider the following aggravating circumstances in determining whether to 

impose a sentence of death: 

 

1. The defendant has been convicted of another offense in the United States for which under Arizona 

law a sentence of life imprisonment or death was imposable. 

 

2. The defendant has been or was previously convicted of a serious offense, whether preparatory or 

completed. Convictions for serious offenses committed on the same occasion as the homicide, or not 

committed on the same occasion but consolidated for trial with the homicide, shall be treated as a serious 

offense under this paragraph. 

 

3. In the commission of the offense the defendant knowingly created a grave risk of death to another 

person or persons in addition to the person murdered during the commission of the offense. 

 

4. The defendant procured the commission of the offense by payment, or promise of payment, of 

anything of pecuniary value. 

 

5. The defendant committed the offense as consideration for the receipt, or in expectation of the receipt, 

of anything of pecuniary value. 

 

6. The defendant committed the offense in an especially heinous, cruel or depraved manner. 

 

7. The defendant committed the offense while: 

 

(a) In the custody of or on authorized or unauthorized release from the state department of corrections, a 

law enforcement agency or a county or city jail. 

 

(b) On probation for a felony offense. 

 

8. The defendant has been convicted of one or more other homicides, as defined in § 13-1101, that were 

committed during the commission of the offense. 

 

9. The defendant was an adult at the time the offense was committed or was tried as an adult and the 

murdered person was under fifteen years of age, was an unborn child in the womb at any stage of its 

development or was seventy years of age or older. 

 



  

National Center for Prosecution of Child Abuse 

National District Attorneys Association 

 30 

10. The murdered person was an on duty peace officer who was killed in the course of performing the 

officer's official duties and the defendant knew, or should have known, that the murdered person was a 

peace officer. 

 

11. The defendant committed the offense with the intent to promote, further or assist the objectives of a 

criminal street gang or criminal syndicate or to join a criminal street gang or criminal syndicate. 

 

12. The defendant committed the offense to prevent a person's cooperation with an official law 

enforcement investigation, to prevent a person's testimony in a court proceeding, in retaliation for a 

person's cooperation with an official law enforcement investigation or in retaliation for a person's 

testimony in a court proceeding. 

 

13. The offense was committed in a cold, calculated manner without pretense of moral or legal 

justification. 

 

14. The defendant used a remote stun gun or an authorized remote stun gun in the commission of the 

offense. For the purposes of this paragraph: 

 

(a) ñAuthorized remote stun gunò means a remote stun gun that has all of the following: 

 

(i) An electrical discharge that is less than one hundred thousand volts and less than nine joules of 

energy per pulse. 

 

(ii) A serial or identification number on all projectiles that are discharged from the remote stun 

gun. 

 

(iii) An identification and tracking system that, on deployment of remote electrodes, disperses 

coded material that is traceable to the purchaser through records that are kept by the manufacturer on all 

remote stun guns and all individual cartridges sold. 

 

(iv) A training program that is offered by the manufacturer. 

 

(b) ñRemote stun gunò means an electronic device that emits an electrical charge and that is designed 

and primarily employed to incapacitate a person or animal either through contact with electrodes on the 

device itself or remotely through wired probes that are attached to the device or through a spark, plasma, 

ionization or other conductive means emitting from the device. 

 

G. The trier of fact shall consider as mitigating circumstances any factors proffered by the defendant or 

the state that are relevant in determining whether to impose a sentence less than death, including any 

aspect of the defendant's character, propensities or record and any of the circumstances of the offense, 

including but not limited to the following: 

 

1. The defendant's capacity to appreciate the wrongfulness of his conduct or to conform his conduct to 

the requirements of law was significantly impaired, but not so impaired as to constitute a defense to 

prosecution. 

 

2. The defendant was under unusual and substantial duress, although not such as to constitute a defense 

to prosecution. 
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3. The defendant was legally accountable for the conduct of another under § 13-303, but his 

participation was relatively minor, although not so minor as to constitute a defense to prosecution. 

 

4. The defendant could not reasonably have foreseen that his conduct in the course of the commission 

of the offense for which the defendant was convicted would cause, or would create a grave risk of 

causing, death to another person. 

 

5. The defendant's age. 

 

H. For the purposes of determining whether a conviction of any dangerous crime against children is a 

serious offense pursuant to this section, an unborn child shall be treated like a minor who is under twelve 

years of age. 

 

I. In this section, for purposes of punishment an unborn child shall be treated like a minor who is under 

twelve years of age. 

 

J. For the purposes of this section, ñserious offenseò means any of the following offenses if committed in 

this state or any offense committed outside this state that if committed in this state would constitute one 

of the following offenses: 

 

1. First degree murder. 

 

2. Second degree murder. 

 

3. Manslaughter. 

 

4. Aggravated assault resulting in serious physical injury or committed by the use, threatened use or 

exhibition of a deadly weapon or dangerous instrument. 

 

5. Sexual assault. 

 

6. Any dangerous crime against children. 

 

7. Arson of an occupied structure. 

 

8. Robbery. 

 

9. Burglary in the first degree. 

 

10. Kidnapping. 

 

11. Sexual conduct with a minor under fifteen years of age. 

 

12. Burglary in the second degree. 

 

13. Terrorism. 
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ARIZ . REV. STAT . § 13-1102 (2012). NEGLIGENT HOMICIDE ; CLASSIFICATION .  

 

A. A person commits negligent homicide if with criminal negligence the person causes the death of 

another person, including an unborn child. 

 

B. An offense under this section applies to an unborn child in the womb at any stage of its development. 

A person may not be prosecuted under this section if any of the following applies: 

 

1. The person was performing an abortion for which the consent of the pregnant woman, or a person 

authorized by law to act on the pregnant woman's behalf, has been obtained or for which the consent was 

implied or authorized by law. 

 

2. The person was performing medical treatment on the pregnant woman or the pregnant woman's 

unborn child. 

 

3. The person was the unborn child's mother. 

 

C. Negligent homicide is a class 4 felony. 

 

ARIZ . REV. STAT . § 13-1103 (2012). MANSLAUGHTER ; CLASSIFICATION .  

 

A. A person commits manslaughter by: 

 

1. Recklessly causing the death of another person; or 

 

2. Committing second degree murder as defined in § 13-1104, subsection A upon a sudden quarrel or 

heat of passion resulting from adequate provocation by the victim; or 

 

3. Intentionally aiding another to commit suicide; or 

 

4. Committing second degree murder as defined in § 13-1104, subsection A, paragraph 3, while being 

coerced to do so by the use or threatened immediate use of unlawful deadly physical force upon such 

person or a third person which a reasonable person in his situation would have been unable to resist; or 

 

5. Knowingly or recklessly causing the death of an unborn child by any physical injury to the mother. 

 

B. An offense under subsection A, paragraph 5 of this section applies to an unborn child in the womb at 

any stage of its development. A person shall not be prosecuted under subsection A, paragraph 5 of this 

section if any of the following applies: 

 

1. The person was performing an abortion for which the consent of the pregnant woman, or a person 

authorized by law to act on the pregnant woman's behalf, has been obtained or for which the consent was 

implied or authorized by law. 

 

2. The person was performing medical treatment on the pregnant woman or the pregnant woman's 

unborn child. 

 

3. The person was the unborn child's mother. 
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C. Manslaughter is a class 2 felony. 

 

ARIZ . REV. STAT . § 13-1104 (2012). SECOND DEGREE MURDER; CLASSIFICATION .  

 

A. A person commits second degree murder if without premeditation: 

 

1. The person intentionally causes the death of another person, including an unborn child or, as a result 

of intentionally causing the death of another person, causes the death of an unborn child; or 

 

2. Knowing that the person's conduct will cause death or serious physical injury, the person causes the 

death of another person, including an unborn child or, as a result of knowingly causing the death of 

another person, causes the death of an unborn child; or 

 

3. Under circumstances manifesting extreme indifference to human life, the person recklessly engages 

in conduct that creates a grave risk of death and thereby causes the death of another person, including an 

unborn child or, as a result of recklessly causing the death of another person, causes the death of an 

unborn child. 

 

B. An offense under this section applies to an unborn child in the womb at any stage of its development. 

A person may not be prosecuted under this section if any of the following applies: 

 

1. The person was performing an abortion for which the consent of the pregnant woman, or a person 

authorized by law to act on the pregnant woman's behalf, has been obtained or for which the consent was 

implied or authorized by law. 

 

2. The person was performing medical treatment on the pregnant woman or the pregnant woman's 

unborn child. 

 

3. The person was the unborn child's mother. 

 

C. Second degree murder is a class 1 felony and is punishable as provided by § 13-705 if the victim is 

under fifteen years of age or is an unborn child, § 13-706, subsection A or § 13-710. 

 

ARIZ . REV. STAT . § 13-1101 (2012). DEFINITIONS .  

 

In this chapter, unless the context otherwise requires: 

 

1. ñPremeditationò means that the defendant acts with either the intention or the knowledge that he will 

kill another human being, when such intention or knowledge precedes the killing by any length of time to 

permit reflection. Proof of actual reflection is not required, but an act is not done with premeditation if it 

is the instant effect of a sudden quarrel or heat of passion. 

 

2. ñHomicideò means first degree murder, second degree murder, manslaughter or negligent homicide. 

 

3. ñPersonò means a human being. 
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4. ñAdequate provocationò means conduct or circumstances sufficient to deprive a reasonable person of 

self-control. 

 

ARIZ . REV. STAT . § 13-1105 (2012). FIRST DEGREE MURDER ; CLASSIFICATION .  

 
A. A person commits first degree murder if: 

 

1. Intending or knowing that the person's conduct will cause death, the person causes the death of 

another person, including an unborn child, with premeditation or, as a result of causing the death of 

another person with premeditation, causes the death of an unborn child. 

 

2. Acting either alone or with one or more other persons the person commits or attempts to commit 

sexual conduct with a minor under § 13-1405, sexual assault under § 13-1406, molestation of a child 

under § 13-1410, terrorism under § 13-2308.01, marijuana offenses under § 13-3405, subsection A, 

paragraph 4, dangerous drug offenses under § 13-3407, subsection A, paragraphs 4 and 7, narcotics 

offenses under § 13-3408, subsection A, paragraph 7 that equal or exceed the statutory threshold amount 

for each offense or combination of offenses, involving or using minors in drug offenses under § 13-3409, 

drive by shooting under § 13-1209, kidnapping under § 13-1304, burglary under § 13-1506, 13-1507 or 

13-1508, arson under § 13-1703 or 13-1704, robbery under § 13-1902, 13-1903 or 13-1904, escape under 

§ 13-2503 or 13-2504, child abuse under § 13-3623, subsection A, paragraph 1 or unlawful flight from a 

pursuing law enforcement vehicle under § 28-622.01 and, in the course of and in furtherance of the 

offense or immediate flight from the offense, the person or another person causes the death of any person. 

 

3. Intending or knowing that the person's conduct will cause death to a law enforcement officer, the 

person causes the death of a law enforcement officer who is in the line of duty. 

 

B. Homicide, as prescribed in subsection A, paragraph 2 of this section, requires no specific mental state 

other than what is required for the commission of any of the enumerated felonies. 

 

C. An offense under subsection A, paragraph 1 of this section applies to an unborn child in the womb at 

any stage of its development. A person shall not be prosecuted under subsection A, paragraph 1 of this 

section if any of the following applies: 

 

1. The person was performing an abortion for which the consent of the pregnant woman, or a person 

authorized by law to act on the pregnant woman's behalf, has been obtained or for which the consent was 

implied or authorized by law. 

 

2. The person was performing medical treatment on the pregnant woman or the pregnant woman's 

unborn child. 

 

3. The person was the unborn child's mother. 

 

D. First degree murder is a class 1 felony and is punishable by death or life imprisonment as provided by 

§§ 13-751 and 13-752. 

 



  

National Center for Prosecution of Child Abuse 

National District Attorneys Association 

 35 

ARKANSAS 

ARK . CODE ANN. §5-4-604 (2012). AGGRAVATING CIRCUMSTA NCES. 

 

An aggravating circumstance is limited to the following: 

 

(1) The capital murder was committed by a person imprisoned as a result of a felony conviction; 

 

(2) The capital murder was committed by a person unlawfully at liberty after being sentenced to 

imprisonment as a result of a felony conviction; 

 

(3) The person previously committed another felony, an element of which was the use or threat of 

violence to another person or the creation of a substantial risk of death or serious physical injury to 

another person; 

 

(4) The person in the commission of the capital murder knowingly created a great risk of death to a 

person other than the victim or caused the death of more than one (1) person in the same criminal episode; 

 

(5) The capital murder was committed for the purpose of avoiding or preventing an arrest or effecting an 

escape from custody; 

 

(6) The capital murder was committed for pecuniary gain; 

 

(7) The capital murder was committed for the purpose of disrupting or hindering the lawful exercise of 

any government or political function; 

 

(8)(A) The capital murder was committed in an especially cruel or depraved manner.  

 

(B)(i) For purposes of subdivision (8)(A) of this section, a capital murder is committed in an especially 

cruel manner when, as part of a course of conduct intended to inflict mental anguish, serious physical 

abuse, or torture upon the victim prior to the victim's death, mental anguish, serious physical abuse, or 

torture is inflicted. 

 

(ii)(a) ñMental anguishò means the victim's uncertainty as to his or her ultimate fate. 

 

(b) ñSerious physical abuseò means physical abuse that creates a substantial risk of death or that 

causes protracted impairment of health, or loss or protracted impairment of the function of any bodily 

member or organ. 

 

(c) ñTortureò means the infliction of extreme physical pain for a prolonged period of time prior 

to the victim's death. 

 

(C) For purposes of subdivision (8)(A) of this section, a capital murder is committed in an especially 

depraved manner when the person relishes the murder, evidencing debasement or perversion, or shows an 

indifference to the suffering of the victim and evidences a sense of pleasure in committing the murder; 

 

(9) The capital murder was committed by means of a destructive device, bomb, explosive, or similar 

device that the person planted, hid, or concealed in any place, area, dwelling, building, or structure, or 
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mailed or delivered, or caused to be planted, hidden, concealed, mailed, or delivered, and the person knew 

that his or her act would create a great risk of death to human life; or 

 

(10) The capital murder was committed against a person whom the defendant knew or reasonably should 

have known was especially vulnerable to the attack because: 

 

(A) Of either a temporary or permanent severe physical or mental disability which would interfere 

with the victim's ability to flee or to defend himself or herself; or 

 

(B) The person was twelve (12) years of age or younger. 

 

ARK . CODE ANN. §5-10-101 (2012).  CAPITAL MURDER . 

 

(a) A person commits capital murder if: 

 

(1) Acting alone or with one (1) or more other persons: 

 

(A) The person commits or attempts to commit: 

 

(i) Terrorism, as defined in § 5-54-205; 

 

(ii) Rape, § 5-14-103; 

 

(iii) Kidnapping, § 5-11-102; 

 

(iv) Vehicular piracy, § 5-11-105; 

 

(v) Robbery, § 5-12-102; 

 

(vi) Aggravated robbery, § 5-12-103; 

 

(vii) Residential burglary, § 5-39-201(a); 

 

(viii) Commercial burglary, § 5-39-201(b); 

 

(ix) Aggravated residential burglary, § 5-39-204; 

 

(x) A felony violation of the Uniform Controlled Substances Act, §§ 5-64-101 -- 5-64-508, 

involving an actual delivery of a controlled substance; or 

 

(xi) First degree escape, § 5-54-110; and 

 

(B) In the course of and in furtherance of the felony or in immediate flight from the felony, the 

person or an accomplice causes the death of a person under circumstances manifesting extreme 

indifference to the value of human life; 

 

(2) Acting alone or with one (1) or more other persons: 
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(A) The person commits or attempts to commit arson, § 5-38-301; and 

 

(B) In the course of and in furtherance of the felony or in immediate flight from the felony, the 

person or an accomplice causes the death of any person; 

 

(3) With the premeditated and deliberated purpose of causing the death of any law enforcement officer, 

jailer, prison official, firefighter, judge or other court official, probation officer, parole officer, any 

military personnel, or teacher or school employee, when such person is acting in the line of duty, the 

person causes the death of any person; 

 

(4) With the premeditated and deliberated purpose of causing the death of another person, the person 

causes the death of any person; 

 

(5) With the premeditated and deliberated purpose of causing the death of the holder of any public 

office filled by election or appointment or a candidate for public office, the person causes the death of any 

person; 

 

(6) While incarcerated in the Department of Correction or the Department of Community Correction, 

the person purposely causes the death of another person after premeditation and deliberation; 

 

(7) Pursuant to an agreement that the person cause the death of another person in return for anything of 

value, he or she causes the death of any person; 

 

(8) The person enters into an agreement in which a person is to cause the death of another person in 

return for anything of value, and a person hired pursuant to the agreement causes the death of any person; 

 

(9)(A) Under circumstances manifesting extreme indifference to the value of human life, the person 

knowingly causes the death of a person fourteen (14) years of age or younger at the time the murder was 

committed if the defendant was eighteen (18) years of age or older at the time the murder was committed. 

 

(B) It is an affirmative defense to any prosecution under this subdivision (a)(9) arising from the 

failure of the parent, guardian, or person standing in loco parentis to provide specified medical or surgical 

treatment, that the parent, guardian, or person standing in loco parentis relied solely on spiritual treatment 

through prayer in accordance with the tenets and practices of an established church or religious 

denomination of which he or she is a member; or 

 

(10) The person: 

 

(A) Purposely discharges a firearm from a vehicle at a person or at a vehicle, conveyance, or a 

residential or commercial occupiable structure that he or she knows or has good reason to believe to be 

occupied by a person; and 

 

(B) Thereby causes the death of another person under circumstances manifesting extreme 

indifference to the value of human life. 

 

(b) It is an affirmative defense to any prosecution under subdivision (a)(1) of this section for an offense in 

which the defendant was not the only participant that the defendant did not commit the homicidal act or in 

any way solicit, command, induce, procure, counsel, or aid in the homicidal act's commission. 
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(c)(1) Capital murder is punishable by death or life imprisonment without parole under §§ 5-4-601 -- 5-4-

605, 5-4-607, and 5-4-608. 

 

(2) For any purpose other than disposition under §§ 5-4-101 -- 5-4-104, 5-4-201 -- 5-4-204, 5-4-301 -- 

5-4-307, 5-4-401 -- 5-4-404, 5-4-501 -- 5-4-504, 5-4-601 -- 5-4-605, 5-4-607, 5-4-608, 16-93-307, 16-93-

313, and 16-93-314, capital murder is a Class Y felony. 

 

ARK . CODE ANN. §5-10-102 (2012). MURDER IN THE FIRST D EGREE. 

 

(a) A person commits murder in the first degree if: 

 

(1) Acting alone or with one (1) or more other persons: 

 

(A) The person commits or attempts to commit a felony; and 

 

(B) In the course of and in the furtherance of the felony or in immediate flight from the felony, the 

person or an accomplice causes the death of any person under circumstances manifesting extreme 

indifference to the value of human life; 

 

(2) With a purpose of causing the death of another person, the person causes the death of another 

person; or 

 

(3) The person knowingly causes the death of a person fourteen (14) years of age or younger at the 

time the murder was committed. 

 

(b) It is an affirmative defense to any prosecution under subdivision (a)(1) of this section for an offense in 

which the defendant was not the only participant that the defendant: 

(1) Did not commit the homicidal act or in any way solicit, command, induce, procure, counsel, or aid 

the homicidal act's commission; 

 

(2) Was not armed with a deadly weapon; 

 

(3) Reasonably believed that no other participant was armed with a deadly weapon; and 

 

(4) Reasonably believed that no other participant intended to engage in conduct that could result in 

death or serious physical injury. 

 

(c) Murder in the first degree is a Class Y felony. 

 

ARK . CODE ANN. §5-26-203 (2012). CONCEALING BIRTH . 

 

 (a) A person commits the offense of concealing birth if he or she hides the corpse of a newborn child 

with purpose to conceal the fact of the child's birth or to prevent a determination of whether the child was 

born alive. 

 

(b) Concealing birth is a Class D felony. 
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ARK . CODE ANN. §5-61-101 (2012). ABORTION , PERSONS PERFORMING, ETC. 

 

 (a) It is unlawful for any person to induce another person to have an abortion or to willfully terminate the 

pregnancy of a woman known to be pregnant with the intent to cause fetal death unless the person is 

licensed to practice medicine in the State of Arkansas. 

 

(b) Violation of subsection (a) of this section is a Class D felony. 

 

(c) Nothing in this section shall be construed to allow the charging or conviction of a woman with any 

criminal offense in the death of her own unborn child in utero. 

 

ARK . CODE ANN. §5-61-102 (2012). UNLAWFUL ABORTION . 

 

 (a) It is unlawful for any person to administer or prescribe any medicine or drug to any woman with child 

with the intent to produce an abortion or premature delivery of any fetus before or after the period of 

quickening or to produce or attempt to produce the abortion by any other means. 

 

(b) Any person violating a provision of this section is guilty of a Class D felony. 

 

(c) Nothing in this section shall be construed to allow the charging or conviction of a woman with any 

criminal offense in the death of her own unborn child in utero. 

 

ARK . CODE ANN. §20-16-705 (2012). VIABLE FETUS ï ABORTION ï CONDITIONS PERMITTING . 

 

(a) No abortion of a viable fetus shall be performed unless necessary to preserve the life or health of the 

woman. 

 

(b) Before a physician may perform an abortion upon a pregnant woman after such time as her fetus has 

become viable, the physician shall first certify in writing that the abortion is necessary to preserve the life 

or health of the woman and shall further certify in writing the medical indications for the abortion and the 

probable health consequences. 

 

(c) This subchapter shall not prohibit the abortion of a viable fetus if the pregnancy is the result of rape or 

incest perpetrated on a minor. 

 

ARK . CODE ANN. § 20-16-1203 (2012). PARTIAL -BIRTH ABORTIONS PROH IBITED --PENALTYð

EXCEPTION . 

 

(a)(1) Any person who knowingly performs a partial-birth abortion and thereby kills a human fetus is 

guilty of a Class D felony. 

 

(2) This subsection (a) does not apply to a partial-birth abortion that is necessary to save the life of a 

mother whose life is endangered by a physical disorder, physical illness, or physical injury, including a 

life-endangering physical condition caused by or arising from the pregnancy itself. 
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(b) A female upon whom a partial-birth abortion is performed shall not be prosecuted under this 

subchapter. 

 

CALIFORNIA 

CAL . PENAL CODE § 187 (2012). MURDER DEFINED. 

 

(a) Murder is the unlawful killing of a human being, or a fetus, with malice aforethought. 

 

(b) This section shall not apply to any person who commits an act that results in the death of a fetus if any 

of the following apply: 

 

(1) The act complied with the Therapeutic Abortion Act, Article 2 (commencing with Section 123400) 

of Chapter 2 of Part 2 of Division 106 of the Health and Safety Code. 

 

(2) The act was committed by a holder of a physician's and surgeon's certificate, as defined in the 

Business and Professions Code, in a case where, to a medical certainty, the result of childbirth would be 

death of the mother of the fetus or where her death from childbirth, although not medically certain, would 

be substantially certain or more likely than not. 

 

(3) The act was solicited, aided, abetted, or consented to by the mother of the fetus. 

 

(c) Subdivision (b) shall not be construed to prohibit the prosecution of any person under any other 

provision of law. 

 

CAL . PENAL CODE §190.2 (2012).  DEATH PENALTY OR LIFE  IMPRISONMENT WITHOUT  PAROLE ; 

SPECIAL CIRCUMSTANCE S. 

 

(a) The penalty for a defendant who is found guilty of murder in the first degree is death or imprisonment 

in the state prison for life without the possibility of parole if one or more of the following special 

circumstances has been found under Section 190.4 to be true: 

 

(1) The murder was intentional and carried out for financial gain. 

 

(2) The defendant was convicted previously of murder in the first or second degree. For the purpose of 

this paragraph, an offense committed in another jurisdiction, which if committed in California would be 

punishable as first or second degree murder, shall be deemed murder in the first or second degree. 

 

(3) The defendant, in this proceeding, has been convicted of more than one offense of murder in the 

first or second degree. 

 

(4) The murder was committed by means of a destructive device, bomb, or explosive planted, hidden, 

or concealed in any place, area, dwelling, building, or structure, and the defendant knew, or reasonably 

should have known, that his or her act or acts would create a great risk of death to one or more human 

beings. 
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(5) The murder was committed for the purpose of avoiding or preventing a lawful arrest, or perfecting 

or attempting to perfect, an escape from lawful custody. 

 

(6) The murder was committed by means of a destructive device, bomb, or explosive that the 

defendant mailed or delivered, attempted to mail or deliver, or caused to be mailed or delivered, and the 

defendant knew, or reasonably should have known, that his or her act or acts would create a great risk of 

death to one or more human beings. 

 

(7) The victim was a peace officer, as defined in Section 830.1, 830.2, 830.3, 830.31, 830.32, 830.33, 

830.34, 830.35, 830.36, 830.37, 830.4, 830.5, 830.6, 830.10, 830.11, or 830.12, who, while engaged in 

the course of the performance of his or her duties, was intentionally killed, and the defendant knew, or 

reasonably should have known, that the victim was a peace officer engaged in the performance of his or 

her duties; or the victim was a peace officer, as defined in the above-enumerated sections, or a former 

peace officer under any of those sections, and was intentionally killed in retaliation for the performance of 

his or her official duties. 

 

(8) The victim was a federal law enforcement officer or agent who, while engaged in the course of the 

performance of his or her duties, was intentionally killed, and the defendant knew, or reasonably should 

have known, that the victim was a federal law enforcement officer or agent engaged in the performance of 

his or her duties; or the victim was a federal law enforcement officer or agent, and was intentionally killed 

in retaliation for the performance of his or her official duties. 

 

(9) The victim was a firefighter, as defined in Section 245.1, who, while engaged in the course of the 

performance of his or her duties, was intentionally killed, and the defendant knew, or reasonably should 

have known, that the victim was a firefighter engaged in the performance of his or her duties. 

 

(10) The victim was a witness to a crime who was intentionally killed for the purpose of preventing his 

or her testimony in any criminal or juvenile proceeding, and the killing was not committed during the 

commission or attempted commission, of the crime to which he or she was a witness; or the victim was a 

witness to a crime and was intentionally killed in retaliation for his or her testimony in any criminal or 

juvenile proceeding. As used in this paragraph, ñjuvenile proceedingò means a proceeding brought 

pursuant to Section 602 or 707 of the Welfare and Institutions Code. 

 

(11) The victim was a prosecutor or assistant prosecutor or a former prosecutor or assistant prosecutor 

of any local or state prosecutor's office in this or any other state, or of a federal prosecutor's office, and 

the murder was intentionally carried out in retaliation for, or to prevent the performance of, the victim's 

official duties. 

 

(12) The victim was a judge or former judge of any court of record in the local, state, or federal system 

in this or any other state, and the murder was intentionally carried out in retaliation for, or to prevent the 

performance of, the victim's official duties. 

 

(13) The victim was an elected or appointed official or former official of the federal government, or of 

any local or state government of this or any other state, and the killing was intentionally carried out in 

retaliation for, or to prevent the performance of, the victim's official duties. 

 

(14) The murder was especially heinous, atrocious, or cruel, manifesting exceptional depravity. As 

used in this section, the phrase ñespecially heinous, atrocious, or cruel, manifesting exceptional 

depravityò means a conscienceless or pitiless crime that is unnecessarily torturous to the victim. 
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(15) The defendant intentionally killed the victim by means of lying in wait. 

 

(16) The victim was intentionally killed because of his or her race, color, religion, nationality, or 

country of origin. 

 

(17) The murder was committed while the defendant was engaged in, or was an accomplice in, the 

commission of, attempted commission of, or the immediate flight after committing, or attempting to 

commit, the following felonies: 

 

(A) Robbery in violation of Section 211 or 212.5. 

 

(B) Kidnapping in violation of Section 207, 209, or 209.5. 

 

(C) Rape in violation of Section 261. 

 

(D) Sodomy in violation of Section 286. 

 

(E) The performance of a lewd or lascivious act upon the person of a child under the age of 14 

years in violation of Section 288. 

 

(F) Oral copulation in violation of Section 288a. 

 

(G) Burglary in the first or second degree in violation of Section 460. 

 

(H) Arson in violation of subdivision (b) of Section 451. 

 

(I) Train wrecking in violation of Section 219. 

 

(J) Mayhem in violation of Section 203. 

 

(K) Rape by instrument in violation of Section 289. 

 

(L) Carjacking, as defined in Section 215. 

 

(M) To prove the special circumstances of kidnapping in subparagraph (B), or arson in 

subparagraph (H), if there is specific intent to kill, it is only required that there be proof of the elements of 

those felonies. If so established, those two special circumstances are proven even if the felony of 

kidnapping or arson is committed primarily or solely for the purpose of facilitating the murder. 

 

(18) The murder was intentional and involved the infliction of torture. 

 

(19) The defendant intentionally killed the victim by the administration of poison. 

 

(20) The victim was a juror in any court of record in the local, state, or federal system in this or any 

other state, and the murder was intentionally carried out in retaliation for, or to prevent the performance 

of, the victim's official duties. 

 

(21) The murder was intentional and perpetrated by means of discharging a firearm from a motor 

vehicle, intentionally at another person or persons outside the vehicle with the intent to inflict death. For 
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purposes of this paragraph, ñmotor vehicleò means any vehicle as defined in Section 415 of the Vehicle 

Code. 

 

(22) The defendant intentionally killed the victim while the defendant was an active participant in a 

criminal street gang, as defined in subdivision (f) of Section 186.22, and the murder was carried out to 

further the activities of the criminal street gang. 

 

(b) Unless an intent to kill is specifically required under subdivision (a) for a special circumstance 

enumerated therein, an actual killer, as to whom the special circumstance has been found to be true under 

Section 190.4, need not have had any intent to kill at the time of the commission of the offense which is 

the basis of the special circumstance in order to suffer death or confinement in the state prison for life 

without the possibility of parole. 

 

(c) Every person, not the actual killer, who, with the intent to kill, aids, abets, counsels, commands, 

induces, solicits, requests, or assists any actor in the commission of murder in the first degree shall be 

punished by death or imprisonment in the state prison for life without the possibility of parole if one or 

more of the special circumstances enumerated in subdivision (a) has been found to be true under Section 

190.4. 

 

(d) Notwithstanding subdivision (c), every person, not the actual killer, who, with reckless indifference to 

human life and as a major participant, aids, abets, counsels, commands, induces, solicits, requests, or 

assists in the commission of a felony enumerated in paragraph (17) of subdivision (a) which results in the 

death of some person or persons, and who is found guilty of murder in the first degree therefor, shall be 

punished by death or imprisonment in the state prison for life without the possibility of parole if a special 

circumstance enumerated in paragraph (17) of subdivision (a) has been found to be true under Section 

190.4. 

The penalty shall be determined as provided in this section and Sections 190.1, 190.3, 190.4, and 190.5. 

 

CAL . PENAL CODE § 273AB (2012). ASSAULT RESULTING IN DEATH , COMATOSE STATE , OR 

PARALYSIS OF CHILD U NDER 8; IMPRISONMENT . 

 

(a) Any person, having the care or custody of a child who is under eight years of age, who assaults the 

child by means of force that to a reasonable person would be likely to produce great bodily injury, 

resulting in the child's death, shall be punished by imprisonment in the state prison for 25 years to life. 

Nothing in this section shall be construed as affecting the applicability of subdivision (a) of Section 187 

or Section 189. 

 

(b) Any person, having the care or custody of a child who is under eight years of age, who assaults the 

child by means of force that to a reasonable person would be likely to produce great bodily injury, 

resulting in the child becoming comatose due to brain injury or suffering paralysis of a permanent nature, 

shall be punished by imprisonment in the state prison for life with the possibility of parole. As used in this 

subdivision, ñparalysisò means a major or complete loss of motor function resulting from injury to the 

nervous system or to a muscular mechanism. 

 

CAL . PENAL CODE § 12022.95 (2013). WILLFUL HARM OR INJUR Y RESULTING IN DEATH  OF CHILD ; 

SENTENCE ENHANCEMENT ; PROCEDURAL REQUIREME NTS. 
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Any person convicted of a violation of Section 273a, who under circumstances or conditions likely to 

produce great bodily harm or death, willfully causes or permits any child to suffer, or inflicts thereon 

unjustifiable physical pain or injury that results in death, or having the care or custody of any child, under 

circumstances likely to produce great bodily harm or death, willfully causes or permits that child to be 

injured or harmed, and that injury or harm results in death, shall receive a four-year enhancement for each 

violation, in addition to the sentence provided for that conviction. Nothing in this paragraph shall be 

construed as affecting the applicability of subdivision (a) of Section 187 or Section 192. This section shall 

not apply unless the allegation is included within an accusatory pleading and admitted by the defendant or 

found to be true by the trier of fact. 

 

COLORADO 

COLO . REV. STAT . § 18-3-102 (2013). MURDER IN THE FIRST D EGREE. 

 

(1) A person commits the crime of murder in the first degree if: 

 

(a) After deliberation and with the intent to cause the death of a person other than himself, he causes 

the death of that person or of another person; or 

 

(b) Acting either alone or with one or more persons, he or she commits or attempts to commit arson, 

robbery, burglary, kidnapping, sexual assault as prohibited by section 18-3-402, sexual assault in the first 

or second degree as prohibited by section 18-3-402 or 18-3-403 as those sections existed prior to July 1, 

2000, or a class 3 felony for sexual assault on a child as provided in section 18-3-405(2), or the crime of 

escape as provided in section 18-8-208, and, in the course of or in furtherance of the crime that he or she 

is committing or attempting to commit, or of immediate flight therefrom, the death of a person, other than 

one of the participants, is caused by anyone; or 

 

(c) By perjury or subornation of perjury he procures the conviction and execution of any innocent 

person; or 

 

(d) Under circumstances evidencing an attitude of universal malice manifesting extreme indifference 

to the value of human life generally, he knowingly engages in conduct which creates a grave risk of death 

to a person, or persons, other than himself, and thereby causes the death of another; or 

 

(e) He or she commits unlawful distribution, dispensation, or sale of a controlled substance to a person 

under the age of eighteen years on school grounds as provided in section 18-18-407(2), and the death of 

such person is caused by the use of such controlled substance; or 

 

(f) The person knowingly causes the death of a child who has not yet attained twelve years of age and 

the person committing the offense is one in a position of trust with respect to the victim. 

 

(2) It is an affirmative defense to a charge of violating subsection (1)(b) of this section that the defendant: 

 

(a) Was not the only participant in the underlying crime; and 

 

(b) Did not commit the homicidal act or in any way solicit, request, command, importune, cause, or aid 

the commission thereof; and 
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(c) Was not armed with a deadly weapon; and 

 

(d) Had no reasonable ground to believe that any other participant was armed with such a weapon, 

instrument, article, or substance; and 

 

(e) Did not engage himself in or intend to engage in and had no reasonable ground to believe that any 

other participant intended to engage in conduct likely to result in death or serious bodily injury; and 

 

(f) Endeavored to disengage himself from the commission of the underlying crime or flight therefrom 

immediately upon having reasonable grounds to believe that another participant is armed with a deadly 

weapon, instrument, article, or substance, or intended to engage in conduct likely to result in death or 

serious bodily injury. 

 

(3) Murder in the first degree is a class 1 felony. 

 

(4) The statutory privilege between patient and physician and between husband and wife shall not be 

available for excluding or refusing testimony in any prosecution for the crime of murder in the first 

degree as described in paragraph (f) of subsection (1) of this section. 

 

COLO . REV. STAT . § 18-6-102 (2013). CRIMINAL ABORTION .  

 

(1) Any person who intentionally ends or causes to be ended the pregnancy of a woman by any means 

other than justified medical termination or birth commits criminal abortion. 

 

(2) Criminal abortion is a class 4 felony, but if the woman dies as a result of the criminal abortion, it is a 

class 2 felony. 

 

Colo. Rev. Stat. § 18-6-401 (2010). CHILD ABUSE . 

 

(1)(a) A person commits child abuse if such person causes an injury to a child's life or health, or permits a 

child to be unreasonably placed in a situation that poses a threat of injury to the child's life or health, or 

engages in a continued pattern of conduct that results in malnourishment, lack of proper medical care, 

cruel punishment, mistreatment, or an accumulation of injuries that ultimately results in the death of a 

child or serious bodily injury to a child. 

 

(b)(I) Except as otherwise provided in subparagraph (III) of this paragraph (b), a person commits child 

abuse if such person excises or infibulates, in whole or in part, the labia majora, labia minora, vulva, or 

clitoris of a female child. A parent, guardian, or other person legally responsible for a female child or 

charged with the care or custody of a female child commits child abuse if he or she allows the excision or 

infibulation, in whole or in part, of such child's labia majora, labia minora, vulva, or clitoris. 

 

(II) Belief that the conduct described in subparagraph (I) of this paragraph (b) is required as a 

matter of custom, ritual, or standard practice or consent to the conduct by the child on whom it is 

performed or by the child's parent or legal guardian shall not be an affirmative defense to a charge of 

child abuse under this paragraph (b). 
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(III) A surgical procedure as described in subparagraph (I) of this paragraph (b) is not a crime if the 

procedure: 

 

(A) Is necessary to preserve the health of the child on whom it is performed and is performed by a 

person licensed to practice medicine under article 36 of title 12, C.R.S.; or 

 

(B) Is performed on a child who is in labor or who has just given birth and is performed for medical 

purposes connected with that labor or birth by a person licensed to practice medicine under article 36 of 

title 12, C.R.S. 

 

(IV) If the district attorney having jurisdiction over a case arising under this paragraph (b) has a 

reasonable belief that any person arrested or charged pursuant to this paragraph (b) is not a citizen or 

national of the United States, the district attorney shall report such information to the immigration and 

naturalization service, or any successor agency, in an expeditious manner. 

 

(c)(I) A person commits child abuse if, in the presence of a child, or on the premises where a child is 

found, or where a child resides, or in a vehicle containing a child, the person knowingly engages in the 

manufacture or attempted manufacture of a controlled substance, as defined by section 18-18-102(5), or 

knowingly possesses ephedrine, pseudoephedrine, or phenylpropanolamine, or their salts, isomers, or 

salts of isomers, with the intent to use the product as an immediate precursor in the manufacture of a 

controlled substance. It shall be no defense to the crime of child abuse, as described in this subparagraph 

(I), that the defendant did not know a child was present, a child could be found, a child resided on the 

premises, or that a vehicle contained a child. 

 

(II) A parent or lawful guardian of a child or a person having the care or custody of a child who 

knowingly allows the child to be present at or reside at a premises or to be in a vehicle where the parent, 

guardian, or person having care or custody of the child knows or reasonably should know another person 

is engaged in the manufacture or attempted manufacture of methamphetamine commits child abuse. 

   

(III) A parent or lawful guardian of a child or a person having the care or custody of a child who 

knowingly allows the child to be present at or reside at a premises or to be in a vehicle where the parent, 

guardian, or person having care or custody of the child knows or reasonably should know another person 

possesses ephedrine, pseudoephedrine, or phenylpropanolamine, or their salts, isomers, or salts of 

isomers, with the intent to use the product as an immediate precursor in the manufacture of 

methamphetamine commits child abuse. 

 

(2) In this section, ñchildò means a person under the age of sixteen years. 

 

(3) The statutory privilege between patient and physician and between husband and wife shall not be 

available for excluding or refusing testimony in any prosecution for a violation of this section. 

 

(4) No person, other than the perpetrator, complicitor, coconspirator, or accessory, who reports an 

instance of child abuse to law enforcement officials shall be subjected to criminal or civil liability for any 

consequence of making such report unless he knows at the time of making it that it is untrue. 

 

(5) Deferred prosecution is authorized for a first offense under this section unless the provisions of 

subsection (7.5) of this section or section 18-6-401.2 apply. 

 

(6) Repealed by Laws 2001, Ch. 125, § 1, eff. July 1, 2001. 
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(7)(a) Where death or injury results, the following shall apply: 

 

(I) When a person acts knowingly or recklessly and the child abuse results in death to the child, it is 

a class 2 felony except as provided in paragraph (c) of this subsection (7). 

 

(II) When a person acts with criminal negligence and the child abuse results in death to the child, it 

is a class 3 felony. 

 

(III) When a person acts knowingly or recklessly and the child abuse results in serious bodily injury 

to the child, it is a class 3 felony. 

 

(IV) When a person acts with criminal negligence and the child abuse results in serious bodily 

injury to the child, it is a class 4 felony. 

 

(V) When a person acts knowingly or recklessly and the child abuse results in any injury other than 

serious bodily injury, it is a class 1 misdemeanor; except that, if it is committed under the circumstances 

described in paragraph (e) of this subsection (7), then it is a class 5 felony. 

 

(VI) When a person acts with criminal negligence and the child abuse results in any injury other 

than serious bodily injury to the child, it is a class 2 misdemeanor; except that, if it is committed under the 

circumstances described in paragraph (e) of this subsection (7), then it is a class 5 felony. 

 

(b) Where no death or injury results, the following shall apply: 

 

(I) An act of child abuse when a person acts knowingly or recklessly is a class 2 misdemeanor; 

except that, if it is committed under the circumstances described in paragraph (e) of this subsection (7), 

then it is a class 5 felony. 

 

(II) An act of child abuse when a person acts with criminal negligence is a class 3 misdemeanor; 

except that, if it is committed under the circumstances described in paragraph (e) of this subsection (7), 

then it is a class 5 felony. 

 

(c) When a person knowingly causes the death of a child who has not yet attained twelve years of age 

and the person committing the offense is one in a position of trust with respect to the child, such person 

commits the crime of murder in the first degree as described in section 18-3-102(1)(f). 

 

(d) When a person commits child abuse as described in paragraph (c) of subsection (1) of this section, 

it is a class 3 felony. 

 

(e) A person who has previously been convicted of a violation of this section or of an offense in any 

other state, the United States, or any territory subject to the jurisdiction of the United States that would 

constitute child abuse if committed in this state and who commits child abuse as provided in 

subparagraph (V) or (VI) of paragraph (a) of this subsection (7) or as provided in subparagraph (I) or (II) 

of paragraph (b) of this subsection (7) commits a class 5 felony if the trier of fact finds that the new 

offense involved any of the following acts: 

 

(I) The defendant, who was in a position of trust, as described in section 18-3-401(3.5), in relation 

to the child, participated in a continued pattern of conduct that resulted in the child's malnourishment or 

failed to ensure the child's access to proper medical care; 
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(II) The defendant participated in a continued pattern of cruel punishment or unreasonable isolation 

or confinement of the child; 

 

(III) The defendant made repeated threats of harm or death to the child or to a significant person in 

the child's life, which threats were made in the presence of the child; 

 

(IV) The defendant committed a continued pattern of acts of domestic violence, as that term is 

defined in section 18-6-800.3, in the presence of the child; or 

 

(V) The defendant participated in a continued pattern of extreme deprivation of hygienic or sanitary 

conditions in the child's daily living environment. 

 

(7.3) Felony child abuse is an extraordinary risk crime that is subject to the modified presumptive 

sentencing range specified in section 18-1.3-401(10). Misdemeanor child abuse is an extraordinary risk 

crime that is subject to the modified sentencing range specified in section 18-1.3-501(3). 

 

(7.5) If a defendant is convicted of the class 2 or class 3 felony of child abuse under subparagraph (I) or 

(III) of paragraph (a) of subsection (7) of this section, the court shall sentence the defendant in accordance 

with section 18-1.3-401(8)(d). 

 

(8) Repealed by Laws 1990, H.B.90-1093, § 6. 

 

(9) If a parent is charged with permitting a child to be unreasonably placed in a situation that poses a 

threat of injury to the child's life or health, pursuant to paragraph (a) of subsection (1) of this section, and 

the child was seventy-two hours old or younger at the time of the alleged offense, it shall be an 

affirmative defense to such charge that the parent safely, reasonably, and knowingly handed the child 

over to a firefighter, as defined in section 18-3-201(1), or to a hospital staff member who engages in the 

admission, care, or treatment of patients, when such firefighter is at a fire station or such hospital staff 

member is at a hospital. 

 

CONNECTICUT 

CONN. GEN. STAT . § 53-237A (2013).  CONCEALMENT OF DELIVE RY: CLASS A MISDEMEANOR . 

 

(a) A person is guilty of concealment of delivery who intentionally conceals the delivery of any child, 

whether such child was delivered alive or dead. 

 

(b) Concealment of delivery is a class A misdemeanor. 

 

CONN. GEN. STAT . § 53A-54B (2013). MURDER WITH SPECIAL C IRCUMSTANCES . 

 

A person is guilty of murder with special circumstances who is convicted of any of the following:  

 

(1) Murder of a member of the Division of State Police within the Department of Emergency Services and 

Public Protection or of any local police department, a chief inspector or inspector in the Division of 

Criminal Justice, a state marshal who is exercising authority granted under any provision of the general 

statutes, a judicial marshal in performance of the duties of a judicial marshal, a constable who performs 
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criminal law enforcement duties, a special policeman appointed under section 29-18, a conservation 

officer or special conservation officer appointed by the Commissioner of Energy and Environmental 

Protection under the provisions of section 26-5, an employee of the Department of Correction or a person 

providing services on behalf of said department when such employee or person is acting within the scope 

of such employee's or person's employment or duties in a correctional institution or facility and the actor 

is confined in such institution or facility, or any firefighter, while such victim was acting within the scope 

of such victim's duties;  

 

(2) murder committed by a defendant who is hired to commit the same for pecuniary gain or murder 

committed by one who is hired by the defendant to commit the same for pecuniary gain;  

 

(3) murder committed by one who has previously been convicted of intentional murder or of murder 

committed in the course of commission of a felony;  

 

(4) murder committed by one who was, at the time of commission of the murder, under sentence of life 

imprisonment;  

 

(5) murder by a kidnapper of a kidnapped person during the course of the kidnapping or before such 

person is able to return or be returned to safety;  

 

(6) murder committed in the course of the commission of sexual assault in the first degree;  

 

(7) murder of two or more persons at the same time or in the course of a single transaction; or  

 

(8) murder of a person under sixteen years of age. 

 

DELAWARE 

DEL . CODE ANN. TIT . 11, § 633 (2013). MURDER BY ABUSE OR NEGLECT IN THE SECOND DEGREE; 

CLASS B FELONY .  

 

(a) A person is guilty of murder by abuse or neglect in the second degree when, with criminal negligence, 

the person causes the death of a child: 

 

(1) Through an act of abuse and/or neglect of such child; or 

 

(2) When the person has engaged in a previous pattern of abuse and/or neglect of such child. 

 

(b) For the purpose of this section: 

 

(1) ñAbuseò and ñneglectò shall have the same meaning as set forth in Ä 1100 of this title. 

 

(2) ñChildò shall refer to any person who has not yet reached that person's 14th birthday. 

 

(3) ñPrevious patternò of abuse and/or neglect shall mean 2 or more incidents of conduct: 

 

a. That constitute an act of abuse and/or neglect; and 
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b. Are not so closely related to each other or connected in point of time and place that they 

constitute a single event. 

 

(c) A conviction is not required for an act of abuse or neglect to be used in prosecution of a matter under 

this section, including an act used as proof of a previous pattern as defined in paragraph (b)(3) of this 

section. A conviction for any act of abuse or neglect, including one which may be relied upon to establish 

a previous pattern of abuse and/or neglect does not preclude prosecution under this section. Prosecution 

under this section does not preclude prosecution under any other section of the Code. 

 

(d) Murder by abuse or neglect in the second degree is a class B felony. Notwithstanding any provision of 

this title to the contrary, the minimum sentence for a person convicted of murder by abuse or neglect in 

the second degree in violation of this section shall be 10 years at Level V. 

 

DEL . CODE ANN. TIT . 11, § 634 (2013).  MURDER BY ABUSE OR NEGLECT IN THE FIRST D EGREE; 

CLASS A FELONY .  

 

(a) A person is guilty of murder by abuse or neglect in the first degree when the person recklessly causes 

the death of a child: 

 

(1) Through an act of abuse and/or neglect of such child; or 

 

(2) When the person has engaged in a previous pattern of abuse and/or neglect of such child. 

 

(b) For the purpose of this section: 

 

(1) ñAbuseò and ñneglectò shall have the same meaning as set forth in § 1100 of this title. 

 

(2) ñChildò shall refer to any person who has not yet reached that person's 14th birthday. 

 

(3) ñPrevious patternò of abuse and/or neglect shall mean 2 or more incidents of conduct: 

 

a. That constitute an act of abuse and/or neglect; and 

 

b. Are not so closely related to each other or connected in point of time and place that they 

constitute a single event. 

 

(c) A conviction is not required for an act of abuse or neglect to be used in prosecution of a matter under 

this section including an act used as proof of the previous pattern as defined in paragraph (b)(3) of this 

section. A conviction for any act of abuse or neglect including one which may be relied upon to establish 

the previous pattern of abuse and/or neglect does not preclude prosecution under this section. Prosecution 

under this section does not preclude prosecution under any other section of the Code. 

 

(d) Murder by abuse or neglect in the first degree is a class A felony. 

 

DEL . CODE ANN. TIT . 11, § 4209 (2013).  PUNISHMENT , PROCEDURE FOR DETERMINING 

PUNISHMENT , REVIEW OF PUNISHMENT  AND METHOD OF PUNISH MENT FOR FIRST -DEGREE MURDER.   
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(a) Punishment for first-degree murder.--Any person who is convicted of first-degree murder shall be 

punished by death or by imprisonment for the remainder of the person's natural life without benefit of 

probation or parole or any other reduction, said penalty to be determined in accordance with this section. 

 

(b) Separate hearing on issue of punishment for first-degree murder.ð 

 

(1) Upon a conviction of guilt of a defendant of first-degree murder, the Superior Court shall conduct a 

separate hearing to determine whether the defendant should be sentenced to death or to life imprisonment 

without benefit of probation or parole as authorized by subsection (a) of this section. If the defendant was 

convicted of first-degree murder by a jury, this hearing shall be conducted by the trial judge before that 

jury as soon as practicable after the return of the verdict of guilty. Alternate jurors shall not be excused 

from the case prior to submission of the issue of guilt to the trial jury and may, but need not be, separately 

sequestered until a verdict on guilt is entered. If the verdict of the trial jury is guilty of first-degree murder 

said alternates shall sit as alternate jurors on the issue of punishment. If, for any reason satisfactory to the 

Court, any member of the trial jury is excused from participation in the hearing on punishment, the trial 

judge shall replace such juror or jurors with alternate juror or jurors. If a jury of 12 jurors cannot 

participate in the hearing a separate and new jury, plus alternates, shall be selected for the hearing in 

accordance with the applicable rules of the Superior Court and laws of Delaware, unless the defendant or 

defendants and the State stipulate to the use of a lesser number of jurors. 

 

(2) If the defendant was convicted of first-degree murder by the Court, after a trial and waiver of a jury 

trial or after a plea of guilty or nolo contendere, the hearing shall be conducted by the trial judge before a 

jury, plus alternates, empaneled for that purpose and selected in accordance with the applicable rules of 

the Superior Court and laws of Delaware, unless said jury is waived by the State and the defendant in 

which case the hearing shall be conducted, if possible, by and before the trial judge who entered the 

finding of guilty or accepted the plea of guilty or nolo contendere. 

 

(c) Procedure at punishment hearing.ð 

 

(1) The sole determination for the jury or judge at the hearing provided for by this section shall be the 

penalty to be imposed upon the defendant for the conviction of first-degree murder. At the hearing, 

evidence may be presented as to any matter that the Court deems relevant and admissible to the penalty to 

be imposed. The evidence shall include matters relating to any mitigating circumstance and to any 

aggravating circumstance, including, but not limited to, those aggravating circumstances enumerated in 

subsection (e) of this section. Notice in writing of any aggravating circumstances and any mitigating 

circumstances shall be given to the other side by the party seeking to introduce evidence of such 

circumstances prior to the punishment hearing, and after the verdict on guilt, unless in the discretion of 

the Court such advance notice is dispensed with as impracticable. The record of any prior criminal 

convictions and pleas of guilty or pleas of nolo contendere of the defendant or the absence of any such 

prior criminal convictions and pleas shall also be admissible in evidence. 

 

(2) At the hearing the Court shall permit argument by the State, the defendant and/or the defendant's 

counsel, on the punishment to be imposed. Such argument shall consist of opening statements by each, 

unless waived, opening summation by the State, rebuttal summation by the defendant and/or the 

defendant's counsel and closing summation by the State. 

 

(3) a. Upon the conclusion of the evidence and arguments the judge shall give the jury appropriate 

instructions and the jury shall retire to deliberate and report to the Court an answer to the following 

questions: 
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1. Whether the evidence shows beyond a reasonable doubt the existence of at least 1 aggravating 

circumstance as enumerated in subsection (e) of this section; and 

 

2. Whether, by a preponderance of the evidence, after weighing all relevant evidence in 

aggravation or mitigation which bear upon the particular circumstances or details of the commission of 

the offense and the character and propensities of the offender, the aggravating circumstances found to 

exist outweigh the mitigating circumstances found to exist. 

 

b. 1. The jury shall report to the Court its finding on the question of the existence of statutory 

aggravating circumstances as enumerated in subsection (e) of this section. In order to find the existence of 

a statutory aggravating circumstance as enumerated in subsection (e) of this section beyond a reasonable 

doubt, the jury must be unanimous as to the existence of that statutory aggravating circumstance. As to 

any statutory aggravating circumstances enumerated in subsection (e) of this section which were alleged 

but for which the jury is not unanimous, the jury shall report the number of the affirmative and negative 

votes on each such circumstance. 

 

2. The jury shall report to the Court by the number of the affirmative and negative votes its 

recommendation on the question as to whether, by a preponderance of the evidence, after weighing all 

relevant evidence in aggravation or mitigation which bear upon the particular circumstances or details of 

the commission of the offense and the character and propensities of the offender, the aggravating 

circumstances found to exist outweigh the mitigating circumstances found to exist. 

 

(4) In the instructions to the jury the Court shall include instructions for it to weigh and consider any 

mitigating circumstances or aggravating circumstances and any of the statutory aggravating 

circumstances set forth in subsection (e) of this section which may be raised by the evidence. The jury 

shall be instructed to weigh any mitigating factors against the aggravating factors. 

 

(d) Determination of sentence.-- 

 

(1) If a jury is impaneled, the Court shall discharge that jury after it has reported its findings and 

recommendation to the Court. A sentence of death shall not be imposed unless the jury, if a jury is 

impaneled, first finds unanimously and beyond a reasonable doubt the existence of at least 1 statutory 

aggravating circumstance as enumerated in subsection (e) of this section. If a jury is not impaneled, a 

sentence of death shall not be imposed unless the Court finds beyond a reasonable doubt the existence of 

at least 1 statutory aggravating circumstance as enumerated in subsection (e) of this section. If a jury has 

been impaneled and if the existence of at least 1 statutory aggravating circumstance as enumerated in 

subsection (e) of this section has been found beyond a reasonable doubt by the jury, the Court, after 

considering the findings and recommendation of the jury and without hearing or reviewing any additional 

evidence, shall impose a sentence of death if the Court finds by a preponderance of the evidence, after 

weighing all relevant evidence in aggravation or mitigation which bears upon the particular circumstances 

or details of the commission of the offense and the character and propensities of the offender, that the 

aggravating circumstances found by the Court to exist outweigh the mitigating circumstances found by 

the Court to exist. The jury's recommendation concerning whether the aggravating circumstances found to 

exist outweigh the mitigating circumstances found to exist shall be given such consideration as deemed 

appropriate by the Court in light of the particular circumstances or details of the commission of the 

offense and the character and propensities of the offender as found to exist by the Court. The jury's 

recommendation shall not be binding upon the Court. If a jury has not been impaneled and if the existence 

of at least 1 statutory aggravating circumstance as enumerated in subsection (e) of this section has been 

found beyond a reasonable doubt by the Court, it shall impose a sentence of death if the Court finds by a 

preponderance of the evidence, after weighing all relevant evidence in aggravation or mitigation which 
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bears upon the particular circumstances or details of the commission of the offense and the character and 

propensities of the offender, that the aggravating circumstances found by the Court to exist outweigh the 

mitigating circumstances found by the Court to exist. 

 

(2) Otherwise, the Court shall impose a sentence of imprisonment for the remainder of the defendant's 

natural life without benefit of probation or parole or any other reduction. 

 

(3) a. Not later than 90 days before trial the defendant may file a motion with the Court alleging that 

the defendant had a serious intellectual developmental disorder at the time the crime was committed. 

Upon the filing of the motion, the Court shall order an evaluation of the defendant for the purpose of 

providing evidence of the following: 

 

1. Whether the defendant has a significantly subaverage level of intellectual functioning; 

 

2. Whether the defendant's adaptive behavior is substantially impaired; and 

 

3. Whether the conditions described in paragraphs (d)(1) and (d)(2) of this section existed before 

the defendant became 18 years of age. 

 

b. During the hearing authorized by subsections (b) and (c) of this section, the defendant and the 

State may present relevant and admissible evidence on the issue of the defendant's alleged serious 

intellectual developmental disorder, or in rebuttal thereof. The defendant shall have the burden of proof to 

demonstrate by clear and convincing evidence that the defendant had a serious intellectual developmental 

disorder at the time of the offense. Evidence presented during the hearing shall be considered by the jury 

in making its recommendation to the Court pursuant to paragraph (c)(3) of this section as to whether the 

aggravating circumstances found to exist outweigh the mitigating circumstances found to exist. The jury 

shall not make any recommendation to the Court on the question of whether the defendant had a serious 

intellectual developmental disorder at the time the crime was committed. 

 

c. If the defendant files a motion pursuant to this paragraph claiming he or she had a serious 

intellectual developmental disorder at the time the crime was committed, the Court, in determining the 

sentence to be imposed, shall make specific findings as to the existence of a serious intellectual 

developmental disorder at the time the crime was committed. If the Court finds that the defendant has 

established by clear and convincing evidence that the defendant had a serious intellectual developmental 

disorder at the time the crime was committed, notwithstanding any other provision of this section to the 

contrary, the Court shall impose a sentence of imprisonment for the remainder of the defendant's natural 

life without benefit of probation or parole or any other reduction. If the Court determines that the 

defendant has failed to establish by clear and convincing evidence that the defendant had a serious 

intellectual developmental disorder at the time the crime was committed, the Court shall proceed to 

determine the sentence to be imposed pursuant to the provisions of this subsection. Evidence on the 

question of the defendant's alleged serious intellectual developmental disorder presented during the 

hearing shall be considered by the Court in its determination pursuant to this section as to whether the 

aggravating circumstances found to exist outweigh the mitigating circumstances found to exist. 

 

d. When used in this paragraph: 

 

1. ñAdaptive behaviorò means the effectiveness or degree to which the individual meets the 

standards of personal independence expected of the individual's age group, sociocultural background and 

community setting, as evidenced by significant limitations in not less than 2 of the following adaptive 
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skill areas: communication, self-care, home living, social skills, use of community resources, self-

direction, functional academic skills, work, leisure, health or safety; 

 

2. ñSerious intellectual developmental disorderò means that an individual has significantly 

subaverage intellectual functioning that exists concurrently with substantial deficits in adaptive behavior 

and both the significantly subaverage intellectual functioning and the deficits in adaptive behavior were 

manifested before the individual became 18 years of age; and 

 

3. ñSignificantly subaverage intellectual functioningò means an intelligent quotient of 70 or 

below obtained by assessment with 1 or more of the standardized, individually administered general 

intelligence tests developed for the purpose of assessing intellectual functioning. 

 

(4) After the Court determines the sentence to be imposed, it shall set forth in writing the findings 

upon which its sentence is based. If a jury is impaneled, and if the Court's decision as to whether the 

aggravating circumstances found to exist outweigh the mitigating circumstances found to exist differs 

from the jury's recommended finding, the Court shall also state with specificity the reasons for its 

decision not to accept the jury's recommendation. 

 

(e) Aggravating circumstances.-- 

 

(1) In order for a sentence of death to be imposed, the jury, unanimously, or the judge where 

applicable, must find that the evidence established beyond a reasonable doubt the existence of at least 1 of 

the following aggravating circumstances which shall apply with equal force to accomplices convicted of 

such murder: 

 

a. The murder was committed by a person in, or who has escaped from, the custody of a law-

enforcement officer or place of confinement. 

 

b. The murder was committed for the purpose of avoiding or preventing an arrest or for the purpose 

of effecting an escape from custody. 

 

c. The murder was committed against any law-enforcement officer, corrections employee, 

firefighter, paramedic, emergency medical technician, fire marshal or fire police officer while such victim 

was engaged in the performance of official duties. 

 

d. The murder was committed against a judicial officer, a former judicial officer, Attorney General, 

former Attorney General, Assistant or Deputy Attorney General or former Assistant or Deputy Attorney 

General, State Detective or former State Detective, Special Investigator or former Special Investigator, 

during, or because of, the exercise of an official duty. 

 

e. The murder was committed against a person who was held or otherwise detained as a shield or 

hostage. 

 

f. The murder was committed against a person who was held or detained by the defendant for 

ransom or reward. 

 

g. The murder was committed against a person who was a witness to a crime and who was killed 

for the purpose of preventing the witness's appearance or testimony in any grand jury, criminal or civil 

proceeding involving such crime, or in retaliation for the witness's appearance or testimony in any grand 

jury, criminal or civil proceeding involving such crime. 
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h. The defendant paid or was paid by another person or had agreed to pay or be paid by another 

person or had conspired to pay or be paid by another person for the killing of the victim. 

 

i. The defendant was previously convicted of another murder or manslaughter or of a felony 

involving the use of, or threat of, force or violence upon another person. 

 

j. The murder was committed while the defendant was engaged in the commission of, or attempt to 

commit, or flight after committing or attempting to commit any degree of rape, unlawful sexual 

intercourse, arson, kidnapping, robbery, sodomy, burglary, or home invasion. 

 

k. The defendant's course of conduct resulted in the deaths of 2 or more persons where the deaths 

are a probable consequence of the defendant's conduct. 

 

l. The murder was outrageously or wantonly vile, horrible or inhuman in that it involved torture, 

depravity of mind, use of an explosive device or poison or the defendant used such means on the victim 

prior to murdering the victim. 

 

m. The defendant caused or directed another to commit murder or committed murder as an agent or 

employee of another person. 

 

n. The defendant was under a sentence of life imprisonment, whether for natural life or otherwise, 

at the time of the commission of the murder. 

 

o. The murder was committed for pecuniary gain. 

 

p. The victim was pregnant. 

 

q. The victim was particularly vulnerable due to a severe intellectual, mental or physical disability. 

 

r. The victim was 62 years of age or older. 

 

s. The victim was a child 14 years of age or younger, and the murder was committed by an 

individual who is at least 4 years older than the victim. 

 

t. At the time of the killing, the victim was or had been a nongovernmental informant or had 

otherwise provided any investigative, law enforcement or police agency with information concerning 

criminal activity, and the killing was in retaliation for the victim's activities as a nongovernmental 

informant or in providing information concerning criminal activity to an investigative, law enforcement or 

police agency. 

 

u. The murder was premeditated and the result of substantial planning. Such planning must be as to 

the commission of the murder itself and not simply as to the commission or attempted commission of any 

underlying felony. 

 

v. The murder was committed for the purpose of interfering with the victim's free exercise or 

enjoyment of any right, privilege or immunity protected by the First Amendment to the United States 

Constitution, or because the victim has exercised or enjoyed said rights, or because of the victim's race, 

religion, color, disability, national origin or ancestry. 
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(2) In any case where the defendant has been convicted of murder in the first degree in violation of any 

provision of § 636(a)(2)-(6) of this title, that conviction shall establish the existence of a statutory 

aggravating circumstance and the jury, or judge where appropriate, shall be so instructed. This provision 

shall not preclude the jury, or judge where applicable, from considering and finding the statutory 

aggravating circumstances listed in this subsection and any other aggravating circumstances established 

by the evidence. 

 

(f) Method and imposition of sentence of death.--The imposition of a sentence of death shall be upon such 

terms and conditions as the trial court may impose in its sentence, including the place, the number of 

witnesses which shall not exceed 10, and conditions of privacy, and shall occur between the hours of 

12:01 a.m. and 3:00 a.m. on the date set by the trial court. The trial court shall permit one adult member 

of the immediate family of the victim, as defined in § 4350(e) of this title, or the victim's designee, to 

witness the execution of a sentence of death pursuant to the rules of the court, if the family provides 

reasonable notice of its desire to be so represented. Punishment of death shall, in all cases, be inflicted by 

intravenous injection of a substance or substances in a lethal quantity sufficient to cause death and until 

such person sentenced to death is dead, and such execution procedure shall be determined and supervised 

by the Commissioner of the Department of Correction. The administration of the required lethal substance 

or substances required by this section shall not be construed to be the practice of medicine and any 

pharmacist or pharmaceutical supplier is authorized to dispense drugs to the Commissioner or the 

Commissioner's designee, without prescription, for carrying out the provisions of this section, 

notwithstanding any other provision of law. Such sentence may not be carried out until final review 

thereof is had by the Delaware Supreme Court as provided for in subsection (g) of this section. The Court 

or the Governor may suspend the execution of the sentence until a later date to be specified, solely to 

permit completion of the process of judicial review of the conviction. 

If the execution of the sentence of death as provided above is held unconstitutional by a court of 

competent jurisdiction, then punishment of death shall, in all cases, be inflicted by hanging by the neck. 

The imposition of a sentence of death shall be upon such terms and conditions as the trial court may 

impose in its sentence, including the place, the number of witnesses and conditions of privacy. Such 

sentence may not be carried out until final review thereof is had by the Delaware Supreme Court as 

provided in subsection (g) of this section. The Court or the Governor may suspend the execution of the 

sentence until a later date to be specified, solely to permit completion of the process of judicial review of 

the conviction. 

 

(g) Automatic review of death penalty by Delaware Supreme Court.-- 

 

(1) Whenever the death penalty is imposed, and upon the judgment becoming final in the trial court, 

the recommendation on and imposition of that penalty shall be reviewed on the record by the Delaware 

Supreme Court. Absent an appeal having been taken by the defendant upon the expiration of 30 days after 

the sentence of death has been imposed, the Clerk of the Superior Court shall require a complete 

transcript of the punishment hearing to be prepared promptly and within 10 days after receipt of that 

transcript the clerk shall transmit the transcript, together with a notice prepared by the clerk, to the 

Delaware Supreme Court. The notice shall set forth the title and docket number of the case, the name of 

the defendant, the name and address of any attorney and a narrative statement of the judgment, the 

offense and the punishment prescribed. The Court shall, if necessary, appoint counsel to respond to the 

State's positions in the review proceedings. 

 

(2) The Supreme Court shall limit its review under this section to the recommendation on and 

imposition of the penalty of death and shall determine: 
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a. Whether, considering the totality of evidence in aggravation and mitigation which bears upon the 

particular circumstances or details of the offense and the character and propensities of the offender, the 

death penalty was either arbitrarily or capriciously imposed or recommended, or disproportionate to the 

penalty recommended or imposed in similar cases arising under this section. 

 

b. Whether the evidence supports the jury's or the judge's finding of a statutory aggravating 

circumstance as enumerated in subsection (e) of this section and, where applicable, § 636(a)(2)-(6) of this 

title. 

 

(3) The Supreme Court shall permit the defendant and the State to submit briefs within the time 

provided by the Court, and permit them to present oral argument to the Court. 

 

(4) With regard to review of the sentence in accordance with this subsection, the Court shall: 

 

a. Affirm the sentence of death. 

 

b. Set aside the sentence of death and remand for correction of any errors occurring during the 

hearing and for imposition of the appropriate penalty. Such errors shall not affect the determination of 

guilt and shall not preclude the reimposition of death where appropriately determined after a new hearing 

on punishment. 

 

c. Set forth its findings as to the reasons for its actions. 

 

(h) Ordinary review not affected by section.--Any error in the guilt phase of the trial may be raised as 

provided by law and rules of court and shall be in addition to the review of punishment provided by this 

section. 

This act shall apply to all defendants tried, retried, sentenced or re-sentenced after July 15, 2003. 

 

DISTRICT OF COLUMBIA  

D.C. CODE § 22-2101 (2012). MURDER IN THE FIRST D EGREE -- PURPOSEFUL KILLING ; KILLING 

WHILE PERPETRATING C ERTAIN CRIMES .  

 

Whoever, being of sound memory and discretion, kills another purposely, either of deliberate and 

premeditated malice or by means of poison, or in perpetrating or attempting to perpetrate an offense 

punishable by imprisonment in the penitentiary, or without purpose to do so kills another in perpetrating 

or in attempting to perpetrate any arson, as defined in § 22-301 or § 22-302, first degree sexual abuse, 

first degree child sexual abuse, first degree cruelty to children, mayhem, robbery, or kidnaping, or in 

perpetrating or attempting to perpetrate any housebreaking while armed with or using a dangerous 

weapon, or in perpetrating or attempting to perpetrate a felony involving a controlled substance, is guilty 

of murder in the first degree. For purposes of imprisonment following revocation of release authorized by 

§ 24-403.01(b)(7), murder in the first degree is a Class A felony. 

 

FLORIDA  
 

FLA . STAT . ANN. § 775.084 (2012). VIOLENT CAREER CRIMIN ALS; HABITUAL FELONY 

OFFENDERS AND HABITU AL VIOLENT FELONY OF FENDERS; THREE-TIME VIOLENT FELONY 
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OFFENDERS; DEFINITIONS ; PROCEDURE; ENHANCED PENALTIES O R MANDATORY MINIMUM 

PRISON TERMS.  
 

(1) As used in this act: 

 

(a) ñHabitual felony offenderò means a defendant for whom the court may impose an extended term of 

imprisonment, as provided in paragraph (4)(a), if it finds that: 

 

1. The defendant has previously been convicted of any combination of two or more felonies in this 

state or other qualified offenses. 

 

2. The felony for which the defendant is to be sentenced was committed: 

 

a. While the defendant was serving a prison sentence or other sentence, or court-ordered or lawfully 

imposed supervision that is imposed as a result of a prior conviction for a felony or other qualified 

offense; or 

 

b. Within 5 years of the date of the conviction of the defendant's last prior felony or other qualified 

offense, or within 5 years of the defendant's release from a prison sentence, probation, community 

control, control release, conditional release, parole or court-ordered or lawfully imposed supervision or 

other sentence that is imposed as a result of a prior conviction for a felony or other qualified offense, 

whichever is later. 

 

3. The felony for which the defendant is to be sentenced, and one of the two prior felony 

convictions, is not a violation of s. 893.13 relating to the purchase or the possession of a controlled 

substance. 

 

4. The defendant has not received a pardon for any felony or other qualified offense that is 

necessary for the operation of this paragraph. 

 

5. A conviction of a felony or other qualified offense necessary to the operation of this paragraph 

has not been set aside in any postconviction proceeding. 

 

(b) ñHabitual violent felony offenderò means a defendant for whom the court may impose an extended 

term of imprisonment, as provided in paragraph (4)(b), if it finds that: 

 

1. The defendant has previously been convicted of a felony or an attempt or conspiracy to commit a 

felony and one or more of such convictions was for: 

 

a. Arson; 

 

b. Sexual battery; 

 

c. Robbery; 

 

d. Kidnapping; 

 

e. Aggravated child abuse; 
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f. Aggravated abuse of an elderly person or disabled adult; 

 

g. Aggravated assault with a deadly weapon; 

 

h. Murder; 

 

i. Manslaughter; 

 

j. Aggravated manslaughter of an elderly person or disabled adult; 

 

k. Aggravated manslaughter of a child; 

 

l. Unlawful throwing, placing, or discharging of a destructive device or bomb; 

 

m. Armed burglary; 

 

n. Aggravated battery; or 

 

o. Aggravated stalking. 

 

2. The felony for which the defendant is to be sentenced was committed: 

 

a. While the defendant was serving a prison sentence or other sentence, or court-ordered or lawfully 

imposed supervision that is imposed as a result of a prior conviction for an enumerated felony; or 

 

b. Within 5 years of the date of the conviction of the last prior enumerated felony, or within 5 years 

of the defendant's release from a prison sentence, probation, community control, control release, 

conditional release, parole, or court-ordered or lawfully imposed supervision or other sentence that is 

imposed as a result of a prior conviction for an enumerated felony, whichever is later. 

 

3. The defendant has not received a pardon on the ground of innocence for any crime that is 

necessary for the operation of this paragraph. 

 

4. A conviction of a crime necessary to the operation of this paragraph has not been set aside in any 

postconviction proceeding. 

 

(c) ñThree-time violent felony offenderò means a defendant for whom the court must impose a 

mandatory minimum term of imprisonment, as provided in paragraph (4)(c), if it finds that: 

 

1. The defendant has previously been convicted as an adult two or more times of a felony, or an 

attempt to commit a felony, and two or more of such convictions were for committing, or attempting to 

commit, any of the following offenses or combination thereof: 

 

a. Arson; 

 

b. Sexual battery; 

 

c. Robbery; 

 

d. Kidnapping; 
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e. Aggravated child abuse; 

 

f. Aggravated abuse of an elderly person or disabled adult; 

 

g. Aggravated assault with a deadly weapon; 

 

h. Murder; 

 

i. Manslaughter; 

 

j. Aggravated manslaughter of an elderly person or disabled adult; 

 

k. Aggravated manslaughter of a child; 

 

l. Unlawful throwing, placing, or discharging of a destructive device or bomb; 

 

m. Armed burglary; 

 

n. Aggravated battery; 

 

o. Aggravated stalking; 

 

p. Home invasion/robbery; 

 

q. Carjacking; or 

 

r. An offense which is in violation of a law of any other jurisdiction if the elements of the offense 

are substantially similar to the elements of any felony offense enumerated in sub-subparagraphs a.-q., or 

an attempt to commit any such felony offense. 

   

2. The felony for which the defendant is to be sentenced is one of the felonies enumerated in sub-

subparagraphs 1.a.-q. and was committed: 

 

a. While the defendant was serving a prison sentence or other sentence imposed as a result of a 

prior conviction for any offense enumerated in sub-subparagraphs 1.a.-r.; or 

 

b. Within 5 years after the date of the conviction of the last prior offense enumerated in sub-

subparagraphs 1.a.-r., or within 5 years after the defendant's release from a prison sentence, probation, 

community control, or other sentence imposed as a result of a prior conviction for any offense enumerated 

in sub-subparagraphs 1.a.-r., whichever is later. 

   

3. The defendant has not received a pardon on the ground of innocence for any crime that is 

necessary for the operation of this paragraph. 

   

4. A conviction of a crime necessary to the operation of this paragraph has not been set aside in any 

postconviction proceeding. 

 

(d) ñViolent career criminalò means a defendant for whom the court must impose imprisonment 

pursuant to paragraph (4)(d), if it finds that: 
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1. The defendant has previously been convicted as an adult three or more times for an offense in 

this state or other qualified offense that is: 

 

a. Any forcible felony, as described in s. 776.08; 

 

b. Aggravated stalking, as described in s. 784.048(3) and (4); 

 

c. Aggravated child abuse, as described in s. 827.03(2)(a); 

 

d. Aggravated abuse of an elderly person or disabled adult, as described in s. 825.102(2); 

 

e. Lewd or lascivious battery, lewd or lascivious molestation, lewd or lascivious conduct, or lewd or 

lascivious exhibition, as described in s. 800.04 or s. 847.0135(5); 

 

f. Escape, as described in s. 944.40; or 

 

g. A felony violation of chapter 790 involving the use or possession of a firearm. 

   

2. The defendant has been incarcerated in a state prison or a federal prison. 

 

3. The primary felony offense for which the defendant is to be sentenced is a felony enumerated in 

subparagraph 1. and was committed on or after October 1, 1995, and: 

 

a. While the defendant was serving a prison sentence or other sentence, or court-ordered or lawfully 

imposed supervision that is imposed as a result of a prior conviction for an enumerated felony; or 

 

b. Within 5 years after the conviction of the last prior enumerated felony, or within 5 years after the 

defendant's release from a prison sentence, probation, community control, control release, conditional 

release, parole, or court-ordered or lawfully imposed supervision or other sentence that is imposed as a 

result of a prior conviction for an enumerated felony, whichever is later. 

 

4. The defendant has not received a pardon for any felony or other qualified offense that is 

necessary for the operation of this paragraph. 

 

5. A conviction of a felony or other qualified offense necessary to the operation of this paragraph 

has not been set aside in any postconviction proceeding. 

 

(e) ñQualified offenseò means any offense, substantially similar in elements and penalties to an offense 

in this state, which is in violation of a law of any other jurisdiction, whether that of another state, the 

District of Columbia, the United States or any possession or territory thereof, or any foreign jurisdiction, 

that was punishable under the law of such jurisdiction at the time of its commission by the defendant by 

death or imprisonment exceeding 1 year. 

 

(2) For the purposes of this section, the placing of a person on probation or community control without an 

adjudication of guilt shall be treated as a prior conviction. 

 

(3)(a) In a separate proceeding, the court shall determine if the defendant is a habitual felony offender or a 

habitual violent felony offender. The procedure shall be as follows: 
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1. The court shall obtain and consider a presentence investigation prior to the imposition of a 

sentence as a habitual felony offender or a habitual violent felony offender. 

 

2. Written notice shall be served on the defendant and the defendant's attorney a sufficient time 

prior to the entry of a plea or prior to the imposition of sentence in order to allow the preparation of a 

submission on behalf of the defendant. 

 

3. Except as provided in subparagraph 1., all evidence presented shall be presented in open court 

with full rights of confrontation, cross-examination, and representation by counsel. 

 

4. Each of the findings required as the basis for such sentence shall be found to exist by a 

preponderance of the evidence and shall be appealable to the extent normally applicable to similar 

findings. 

 

5. For the purpose of identification of a habitual felony offender or a habitual violent felony 

offender, the court shall fingerprint the defendant pursuant to s. 921.241. 

 

6. For an offense committed on or after October 1, 1995, if the state attorney pursues a habitual 

felony offender sanction or a habitual violent felony offender sanction against the defendant and the court, 

in a separate proceeding pursuant to this paragraph, determines that the defendant meets the criteria under 

subsection (1) for imposing such sanction, the court must sentence the defendant as a habitual felony 

offender or a habitual violent felony offender, subject to imprisonment pursuant to this section unless the 

court finds that such sentence is not necessary for the protection of the public. If the court finds that it is 

not necessary for the protection of the public to sentence the defendant as a habitual felony offender or a 

habitual violent felony offender, the court shall provide written reasons; a written transcript of orally 

stated reasons is permissible, if filed by the court within 7 days after the date of sentencing. Each month, 

the court shall submit to the Office of Economic and Demographic Research of the Legislature the written 

reasons or transcripts in each case in which the court determines not to sentence a defendant as a habitual 

felony offender or a habitual violent felony offender as provided in this subparagraph. 

 

(b) In a separate proceeding, the court shall determine if the defendant is a three-time violent felony 

offender. The procedure shall be as follows: 

 

1. The court shall obtain and consider a presentence investigation prior to the imposition of a 

sentence as a three-time violent felony offender. 

 

2. Written notice shall be served on the defendant and the defendant's attorney a sufficient time 

prior to the entry of a plea or prior to the imposition of sentence in order to allow the preparation of a 

submission on behalf of the defendant. 

 

3. Except as provided in subparagraph 1., all evidence presented shall be presented in open court 

with full rights of confrontation, cross-examination, and representation by counsel. 

 

4. Each of the findings required as the basis for such sentence shall be found to exist by a 

preponderance of the evidence and shall be appealable to the extent normally applicable to similar 

findings. 

 

5. For the purpose of identification of a three-time violent felony offender, the court shall 

fingerprint the defendant pursuant to s. 921.241. 

 



  

National Center for Prosecution of Child Abuse 

National District Attorneys Association 

 63 

6. For an offense committed on or after the effective date of this act, if the state attorney pursues a 

three-time violent felony offender sanction against the defendant and the court, in a separate proceeding 

pursuant to this paragraph, determines that the defendant meets the criteria under subsection (1) for 

imposing such sanction, the court must sentence the defendant as a three-time violent felony offender, 

subject to imprisonment pursuant to this section as provided in paragraph (4)(c). 

 

(c) In a separate proceeding, the court shall determine whether the defendant is a violent career 

criminal with respect to a primary offense committed on or after October 1, 1995. The procedure shall be 

as follows: 

 

1. Written notice shall be served on the defendant and the defendant's attorney a sufficient time 

prior to the entry of a plea or prior to the imposition of sentence in order to allow the preparation of a 

submission on behalf of the defendant. 

 

2. All evidence presented shall be presented in open court with full rights of confrontation, cross-

examination, and representation by counsel. 

 

3. Each of the findings required as the basis for such sentence shall be found to exist by a 

preponderance of the evidence and shall be appealable only as provided in paragraph (d). 

 

4. For the purpose of identification, the court shall fingerprint the defendant pursuant to s. 921.241. 

 

5. For an offense committed on or after October 1, 1995, if the state attorney pursues a violent 

career criminal sanction against the defendant and the court, in a separate proceeding pursuant to this 

paragraph, determines that the defendant meets the criteria under subsection (1) for imposing such 

sanction, the court must sentence the defendant as a violent career criminal, subject to imprisonment 

pursuant to this section unless the court finds that such sentence is not necessary for the protection of the 

public. If the court finds that it is not necessary for the protection of the public to sentence the defendant 

as a violent career criminal, the court shall provide written reasons; a written transcript of orally stated 

reasons is permissible, if filed by the court within 7 days after the date of sentencing. Each month, the 

court shall submit to the Office of Economic and Demographic Research of the Legislature the written 

reasons or transcripts in each case in which the court determines not to sentence a defendant as a violent 

career criminal as provided in this subparagraph. 

 

(d) 1. A person sentenced under paragraph (4)(d) as a violent career criminal has the right of direct 

appeal, and either the state or the defendant may petition the trial court to vacate an illegal sentence at any 

time. However, the determination of the trial court to impose or not to impose a violent career criminal 

sentence is presumed appropriate and no petition or motion for collateral or other postconviction relief 

may be considered based on an allegation either by the state or the defendant that such sentence is 

inappropriate, inadequate, or excessive. 

 

2. It is the intent of the Legislature that, with respect to both direct appeal and collateral review of 

violent career criminal sentences, all claims of error or illegality be raised at the first opportunity and that 

no claim should be filed more than 2 years after the judgment and sentence became final, unless it is 

established that the basis for the claim could not have been ascertained at the time by the exercise of due 

diligence. Technical violations and mistakes at trials and sentencing proceedings involving violent career 

criminals that do not affect due process or fundamental fairness are not appealable by either the state or 

the defendant. 
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3. It is the intent of the Legislature that no funds, resources, or employees of the state or its 

political subdivisions be used, directly or indirectly, in appellate or collateral proceedings based on 

violent career criminal sentencing, except when such use is constitutionally or statutorily mandated. 

 

(4)(a) The court, in conformity with the procedure established in paragraph (3)(a), may sentence the 

habitual felony offender as follows: 

 

1. In the case of a life felony or a felony of the first degree, for life. 

 

2. In the case of a felony of the second degree, for a term of years not exceeding 30. 

 

3. In the case of a felony of the third degree, for a term of years not exceeding 10. 

 

(b) The court, in conformity with the procedure established in paragraph (3)(a), may sentence the 

habitual violent felony offender as follows: 

 

1. In the case of a life felony or a felony of the first degree, for life, and such offender shall not be 

eligible for release for 15 years. 

 

2. In the case of a felony of the second degree, for a term of years not exceeding 30, and such 

offender shall not be eligible for release for 10 years. 

 

3. In the case of a felony of the third degree, for a term of years not exceeding 10, and such 

offender shall not be eligible for release for 5 years. 

 

(c) 1. The court, in conformity with the procedure established in paragraph (3)(b), must sentence the 

three-time violent felony offender to a mandatory minimum term of imprisonment, as follows: 

 

a. In the case of a felony punishable by life, to a term of imprisonment for life; 

 

b. In the case of a felony of the first degree, to a term of imprisonment of 30 years; 

 

c. In the case of a felony of the second degree, to a term of imprisonment of 15 years; or 

d. In the case of a felony of the third degree, to a term of imprisonment of 5 years. 

 

2. Nothing in this subsection shall prevent a court from imposing a greater sentence of 

incarceration as authorized by law. 

 

(d) The court, in conformity with the procedure established in paragraph (3)(c), shall sentence the 

violent career criminal as follows: 

 

1. In the case of a life felony or a felony of the first degree, for life. 

 

2. In the case of a felony of the second degree, for a term of years not exceeding 40, with a 

mandatory minimum term of 30 years' imprisonment. 

 

3. In the case of a felony of the third degree, for a term of years not exceeding 15, with a 

mandatory minimum term of 10 years' imprisonment. 
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(e) If the court finds, pursuant to paragraph (3)(a) or paragraph (3)(c), that it is not necessary for the 

protection of the public to sentence a defendant who meets the criteria for sentencing as a habitual felony 

offender, a habitual violent felony offender, or a violent career criminal, with respect to an offense 

committed on or after October 1, 1995, sentence shall be imposed without regard to this section. 

 

(f) At any time when it appears to the court that the defendant is eligible for sentencing under this 

section, the court shall make that determination as provided in paragraph (3)(a), paragraph (3)(b), or 

paragraph (3)(c). 

 

(g) A sentence imposed under this section shall not be increased after such imposition. 

 

(h) A sentence imposed under this section is not subject to s. 921.002. 

 

(i) The provisions of this section do not apply to capital felonies, and a sentence authorized under this 

section does not preclude the imposition of the death penalty for a capital felony. 

 

(j) The provisions of s. 947.1405 shall apply to persons sentenced as habitual felony offenders and 

persons sentenced as habitual violent felony offenders. 

 

(k) 1. A defendant sentenced under this section as a habitual felony offender, a habitual violent felony 

offender, or a violent career criminal is eligible for gain-time granted by the Department of Corrections as 

provided in s. 944.275(4)(b). 

 

2. For an offense committed on or after October 1, 1995, a defendant sentenced under this section 

as a violent career criminal is not eligible for any form of discretionary early release, other than pardon or 

executive clemency, or conditional medical release granted pursuant to s. 947.149. 

 

3. For an offense committed on or after July 1, 1999, a defendant sentenced under this section as a 

three-time violent felony offender shall be released only by expiration of sentence and shall not be 

eligible for parole, control release, or any form of early release. 

 

(5) In order to be counted as a prior felony for purposes of sentencing under this section, the felony must 

have resulted in a conviction sentenced separately prior to the current offense and sentenced separately 

from any other felony conviction that is to be counted as a prior felony. 

 

(6) The purpose of this section is to provide uniform punishment for those crimes made punishable under 

this section, and to this end, a reference to this section constitutes a general reference under the doctrine 

of incorporation by reference. 

 

FLA . STAT . ANN. § 782.04 (2012). MURDER.     
  

(1)(a) The unlawful killing of a human being: 

 

 1. When perpetrated from a premeditated design to effect the death of the person killed or any 

human being; 

 

 2. When committed by a person engaged in the perpetration of, or in the attempt to perpetrate, 

any: 
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  a. Trafficking offense prohibited by s. 893.135(1), 

 

  b. Arson, 

 

  c. Sexual battery, 

 

  d. Robbery, 

 

  e. Burglary, 

  

  f. Kidnapping, 

 

  g. Escape, 

 

  h. Aggravated child abuse, 

 

  i. Aggravated abuse of an elderly person or disabled adult, 

 

  j. Aircraft piracy, 

 

  k. Unlawful throwing, placing, or discharging of a destructive device or bomb, 

 

  l. Carjacking, 

 

  m. Home-invasion robbery, 

  

  n. Aggravated stalking, 

 

  o. Murder of another human being, 

 

  p. Resisting an officer with violence to his or her person, 

 

  q. Aggravated fleeing or eluding with serious bodily injury or death, 

 

  r. Felony that is an act of terrorism or is in furtherance of an act of terrorism; or 

 

 3. Which resulted from the unlawful distribution of any substance controlled under s. 893.03(1), 

cocaine as described in s. 893.03(2)(a) 4., opium or any synthetic or natural salt, compound, derivative, or 

preparation of opium, or methadone by a person 18 years of age or older, when such drug is proven to be 

the proximate cause of the death of the user, 

is murder in the first degree and constitutes a capital felony, punishable as provided in s. 775.082. 

 

 (b) In all cases under this section, the procedure set forth in s. 921.141 shall be followed in order 

to determine sentence of death or life imprisonment. 

 

 (2) The unlawful killing of a human being, when perpetrated by any act imminently dangerous to 

another and evincing a depraved mind regardless of human life, although without any premeditated 

design to effect the death of any particular individual, is murder in the second degree and constitutes a 

felony of the first degree, punishable by imprisonment for a term of years not exceeding life or as 

provided in s. 775.082, s. 775.083, or s. 775.084. 
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 (3) When a human being is killed during the perpetration of, or during the attempt to perpetrate, 

any: 

 

  (a) Trafficking offense prohibited by s. 893.135(1), 

 

  (b) Arson, 

 

  (c) Sexual battery, 

 

  (d) Robbery, 

 

  (e) Burglary, 

 

  (f) Kidnapping, 

  (g) Escape, 

 

  (h) Aggravated child abuse, 

 

  (i) Aggravated abuse of an elderly person or disabled adult, 

 

  (j) Aircraft piracy, 

 

  (k) Unlawful throwing, placing, or discharging of a destructive device or bomb, 

 

  (l) Carjacking, 

 

  (m) Home-invasion robbery, 

 

  (n) Aggravated stalking, 

 

  (o) Murder of another human being, 

 

  (p) Aggravated fleeing or eluding with serious bodily injury or death, 

 

  (q) Resisting an officer with violence to his or her person, or 

 

  (r) Felony that is an act of terrorism or is in furtherance of an act of terrorism, 

by a person other than the person engaged in the perpetration of or in the attempt to perpetrate such 

felony, the person perpetrating or attempting to perpetrate such felony commits murder in the second 

degree, which constitutes a felony of the first degree, punishable by imprisonment for a term of years not 

exceeding life or as provided in s. 775. 082, s. 775.083, or s. 775.084. 

 

 (4) The unlawful killing of a human being, when perpetrated without any design to effect death, 

by a person engaged in the perpetration of, or in the attempt to perpetrate, any felony other than any: 

 

  (a) Trafficking offense prohibited by s. 893.135(1), 

 

  (b) Arson, 
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  (c) Sexual battery, 

 

  (d) Robbery, 

 

  (e) Burglary, 

 

  (f) Kidnapping, 

 

  (g) Escape, 

 

  (h) Aggravated child abuse, 

 

  (i) Aggravated abuse of an elderly person or disabled adult, 

 

  (j) Aircraft piracy, 

 

  (k) Unlawful throwing, placing, or discharging of a destructive device or bomb, 

 

  (l) Unlawful distribution of any substance controlled under s. 893.03(1), cocaine as 

described in s. 893.03(2)(a) 4., or opium or any synthetic or natural salt, compound, derivative, or 

preparation of opium by a person 18 years of age or older, when such drug is proven to be the proximate 

cause of the death of the user, 

 

  (m) Carjacking, 

 

  (n) Home-invasion robbery, 

 

  (o) Aggravated stalking, 

 

  (p) Murder of another human being, 

 

  (q) Aggravated fleeing or eluding with serious bodily injury or death, 

 

  (r) Resisting an officer with violence to his or her person, or 

 

  (s) Felony that is an act of terrorism or is in furtherance of an act of terrorism, 

is murder in the third degree and constitutes a felony of the second degree, punishable as provided in s. 

775.082, s. 775.083, or s. 775.084. 

 

 (5) As used in this section, the term ñterrorismò means an activity that: 

 

  (a) 1. Involves a violent act or an act dangerous to human life which is a violation of the 

criminal laws of this state or of the United States; or 2. Involves a violation of s. 815.06; and 

 

  (b) Is intended to: 

 

  1. Intimidate, injure, or coerce a civilian population; 

 

  2. Influence the policy of a government by intimidation or coercion; or 
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  3. Affect the conduct of government through destruction of property, assassination, 

murder, kidnapping, or aircraft piracy.. 

 

FLA . STAT . ANN. § 782.07 (2012).  MANSLAUGHTER ; AGGRAVATED MANSLAUGH TER OF AN 

ELDERLY PERSON OR DI SABLED ADULT ; AGGRAVATED MANSLAUGH TER OF A CHILD ; 

AGGRAVATED MANSLAUGH TER OF AN OFFICER , A FIREFIGHTER , AN EMERGENCY MEDICAL  

TECHNICIAN , OR A PARAMEDIC .  
 

(1) The killing of a human being by the act, procurement, or culpable negligence of another, without 

lawful justification according to the provisions of chapter 776 and in cases in which such killing shall not 

be excusable homicide or murder, according to the provisions of this chapter, is manslaughter, a felony of 

the second degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084. 

 

(2) A person who causes the death of any elderly person or disabled adult by culpable negligence under s. 

825.102(3) commits aggravated manslaughter of an elderly person or disabled adult, a felony of the first 

degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084. 

 

(3) A person who causes the death of any person under the age of 18 by culpable negligence under s. 

827.03(2)(b) commits aggravated manslaughter of a child, a felony of the first degree, punishable as 

provided in s. 775.082, s. 775.083, or s. 775.084. 

(4) A person who causes the death, through culpable negligence, of an officer as defined in s. 943.10(14), 

a firefighter as defined in s. 112.191, an emergency medical technician as defined in s. 401.23, or a 

paramedic as defined in s. 401.23, while the officer, firefighter, emergency medical technician, or 

paramedic is performing duties that are within the course of his or her employment, commits aggravated 

manslaughter of an officer, a firefighter, an emergency medical technician, or a paramedic, a felony of the 

first degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084. 

 

FLA . STAT . ANN. § 782.071 (2012). VEHICULAR HOMICIDE .  
 

 ñVehicular homicideò is the killing of a human being, or the killing of a viable fetus by any injury to the 

mother, caused by the operation of a motor vehicle by another in a reckless manner likely to cause the 

death of, or great bodily harm to, another. 

 

(1) Vehicular homicide is: 

 

(a) A felony of the second degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084. 

 

(b) A felony of the first degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084, if: 

 

1. At the time of the accident, the person knew, or should have known, that the accident occurred; 

and 

 

2. The person failed to give information and render aid as required by s. 316.062. 

This paragraph does not require that the person knew that the accident resulted in injury or death. 

 

(2) For purposes of this section, a fetus is viable when it becomes capable of meaningful life outside the 

womb through standard medical measures. 
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(3) A right of action for civil damages shall exist under s. 768.19, under all circumstances, for all deaths 

described in this section. 

 

(4) In addition to any other punishment, the court may order the person to serve 120 community service 

hours in a trauma center or hospital that regularly receives victims of vehicle accidents, under the 

supervision of a registered nurse, an emergency room physician, or an emergency medical technician 

pursuant to a voluntary community service program operated by the trauma center or hospital. 

 

FLA . STAT . ANN. § 782.09 (2013). K ILLING OF UNBORN QUI CK CHILD BY INJURY T O MOTHER .  
 

(1) The unlawful killing of an unborn quick child, by any injury to the mother of such child which would 

be murder if it resulted in the death of such mother, shall be deemed murder in the same degree as that 

which would have been committed against the mother. Any person, other than the mother, who 

unlawfully kills an unborn quick child by any injury to the mother: 

 

 (a) Which would be murder in the first degree constituting a capital felony if it resulted in the 

mother's death commits murder in the first degree constituting a capital felony, punishable as provided in 

s. 775.082. 

 

 (b) Which would be murder in the second degree if it resulted in the mother's death commits 

murder in the second degree, a felony of the first degree, punishable as provided in s. 775.082, s. 775.083, 

or s. 775.084. 

 

 (c) Which would be murder in the third degree if it resulted in the mother's death commits murder 

in the third degree, a felony of the second degree, punishable as provided in s. 775.082, s. 775.083, or s. 

775.084. 

 

(2) The unlawful killing of an unborn quick child by any injury to the mother of such child which would 

be manslaughter if it resulted in the death of such mother shall be deemed manslaughter. A person who 

unlawfully kills an unborn quick child by any injury to the mother which would be manslaughter if it 

resulted in the mother's death commits manslaughter, a felony of the second degree, punishable as 

provided in s. 775.082, s. 775.083, or s. 775.084. 

 

(3) The death of the mother resulting from the same act or criminal episode that caused the death of the 

unborn quick child does not bar prosecution under this section. 

 

(4) This section does not authorize the prosecution of any person in connection with a termination of 

pregnancy pursuant to chapter 390. 

 

(5) For purposes of this section, the definition of the term ñunborn quick childò shall be determined in 

accordance with the definition of viable fetus as set forth in s. 782.071. 

 

FLA . STAT . ANN. § 823.07 (2012). ICEBOXES, REFRIGERATORS , DEEP-FREEZE LOCKERS , 

CLOTHES WASHERS, CLOTHES DRYERS, OR AIRTIGHT UNITS ; ABANDONMENT , DISCARD.  
 

(1) The purpose of ss. 823.07-823.09 is to prevent deaths due to suffocation of children locked in 

abandoned or discarded iceboxes, refrigerators, deep-freeze lockers, clothes washers, clothes dryers, or 

similar airtight units from which the doors have not been removed. 

 



  

National Center for Prosecution of Child Abuse 

National District Attorneys Association 

 71 

(2) It is unlawful for any person knowingly to abandon or discard or to permit to be abandoned or 

discarded on premises under his or her control any icebox, refrigerator, deep-freeze locker, clothes 

washer, clothes dryer, or similar airtight unit having an interior storage capacity of 1 ½ cubic feet or more 

from which the door has not been removed. 

 

(3) The provisions of this section shall not apply to an icebox, refrigerator, deep-freeze locker, clothes 

washer, clothes dryer, or similar airtight unit which is crated or is securely locked from the outside or is in 

the normal use on the premises of a home, or rental unit, or is held for sale or use in a place of business; 

provided, however, that ñplace of businessò as used herein shall not be deemed to include a junkyard or 

other similar establishment dealing in secondhand merchandise for sale on open unprotected premises. 

 

(4) It shall be unlawful for any junkyard dealer or secondhand furniture dealer with unenclosed premises 

used for display of secondhand iceboxes, refrigerators, deep-freeze lockers, clothes washers, clothes 

dryers, or similar airtight units to fail to remove the doors on such secondhand units having an interior 

storage capacity of 1 ½ cubic feet or more from which the door has not been removed. This section will 

not apply to any dealer who has fenced and locked his or her premises. 

 

FLA . STAT . ANN. § 823.09 (2012). VIOLATION OF S . 823.07; PENALTY .   
 

Any person violating any provision of s. 823.07, is guilty of a misdemeanor of the second degree, 

punishable as provided in s. 775.082 or s. 775.083; provided, however, that in the event death of a minor 

child or permanent physical or mental injury to a minor child results from willful and wanton misconduct 

amounting to culpable negligence on the part of the person committing such violation, then such person 

shall be guilty of a felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or s. 

775.084. 

 

GEORGIA  
 

GA. CODE ANN. §16-5-72 (2012).  RECKLESS ABANDONMENT . 
 

(a) A parent, guardian, or other person supervising the welfare of or having immediate charge or custody 

of a child under the age of one year commits the offense of reckless abandonment of a child when the 

person willfully and voluntarily physically abandons such child with the intention of severing all parental 

or custodial duties and responsibilities to such child and leaving such child in a condition which results in 

the death of said child. 

 

(b) Any person who violates subsection (a) of this Code section shall be guilty of a felony and shall, upon 

conviction thereof, be punished by imprisonment for not less than ten nor more than 25 years. 

 

GA. CODE ANN. §16-5-80 (2012). FETICIDE . 

 

(a) For the purposes of this Code section, the term ñunborn childò means a member of the species homo 

sapiens at any stage of development who is carried in the womb. 

 

(b) A person commits the offense of feticide if he or she willfully and without legal justification causes 

the death of an unborn child by any injury to the mother of such child, which would be murder if it 
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resulted in the death of such mother, or if he or she, when in the commission of a felony, causes the death 

of an unborn child. 

 

(c) A person convicted of the offense of feticide shall be punished by imprisonment for life. 

 

(d) A person commits the offense of voluntary manslaughter of an unborn child when such person causes 

the death of an unborn child under circumstances which would otherwise be feticide and if such person 

acts solely as the result of a sudden, violent, and irresistible passion resulting from serious provocation 

sufficient to excite such passion in a reasonable person; provided, however, that, if there should have been 

an interval between the provocation and the killing sufficient for the voice of reason and humanity to be 

heard, of which the jury in all cases shall be the judge, the killing shall be attributed to deliberate revenge 

and be punished as feticide. 

 

(e) A person convicted of the offense of voluntary manslaughter of an unborn child shall be guilty of a 

felony and shall be punished by imprisonment for not less than one nor more than 20 years. 

 

(f) Nothing in this Code section shall be construed to permit the prosecution of: 

 

 

 (1) Any person for conduct relating to an abortion for which the consent of the pregnant woman, 

or person authorized by law to act on her behalf, has been obtained or for which such consent is implied 

by law; 

 

 (2) Any person for any medical treatment of the pregnant woman or her unborn child; or 

 

 (3) Any woman with respect to her unborn child. 

 

GA. CODE ANN. § 16-12-140 (2012). CRIMINAL ABORTION .  

 

(a) A person commits the offense of criminal abortion when, in violation of Code Section 16-12-141, he 

or she administers any medicine, drugs, or other substance whatever to any woman or when he or she uses 

any instrument or other means whatever upon any woman with intent to produce a miscarriage or 

abortion. 

 

(b) A person convicted of the offense of criminal abortion shall be punished by imprisonment for not less 

than one nor more than ten years. 

 

GA. CODE ANN. § 51-4-4 (2012). HOMICIDE OF A CHILD .  

 

The right to recover for the homicide of a child shall be as provided in Code Section 19-7-1. 

 

HAWAII 

HAW. REV. STAT . ANN. § 706-620 (2012). AUTHORITY TO WITHHOLD  SENTENCE OF IMPRISONMENT . 
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A defendant who has been convicted of a crime may be sentenced to a term of probation unless: 

 

(1) The crime is first or second degree murder or attempted first or second degree murder; 

 

(2) The crime is a class A felony, except class A felonies defined in chapter 712, part IV, and by section 

707-702; 

 

(3) The defendant is a repeat offender under section 706-606.5; 

 

(4) The defendant is a felony firearm offender as defined in section 706-660.1(2); or 

 

(5) The crime involved the death of or the infliction of serious or substantial bodily injury upon a child, an 

elder person, or a handicapped person under section 706-660.2. 

 

HAW. REV. STAT . ANN. §706-660.2 (2012).  SENTENCE OF IMPRISONM ENT FOR OFFENSES AGAINST 

CHILDREN , ELDER PERSONS, OR HANDICAPPED PERSONS. 

 

Notwithstanding section 706-669, a person who, in the course of committing or attempting to commit a 

felony, causes the death or inflicts serious or substantial bodily injury upon a person who is: 

 

(1) Sixty years of age or older; 

 

(2) Blind, a paraplegic, or a quadriplegic; or 

 

(3) Eight years of age or younger; 

and such disability is known or reasonably should be known to the defendant, shall, if not subjected to an 

extended term of imprisonment pursuant to section 706-662, be sentenced to a mandatory minimum term 

of imprisonment without possibility of parole as follows: 

 

 (1) For murder in the second degree--fifteen years; 

 

 (2) For a class A felony--six years, eight months; 

 

 (3) For a class B felony--three years, four months; 

 

 (4) For a class C felony--one year, eight months. 

 

HAW. REV. STAT . ANN. § 709-901 (2012). CONCEALING THE CORPSE  OF AN INFANT . 

 

(1) A person commits the offense of concealing the corpse of an infant if the person conceals the corpse 

of a new-born child with intent to conceal the fact of its birth or to prevent a determination of whether it 

was born dead or alive. 

 

(2) Concealing the corpse of an infant is a misdemeanor. 

 



  

National Center for Prosecution of Child Abuse 

National District Attorneys Association 

 74 

IDAHO 

IDAHO CODE ANN. § 18-4001. (2013). MURDER DEFINED.  

 

Murder is the unlawful killing of a human being including, but not limited to, a human embryo or fetus, 

with malice aforethought or the intentional application of torture to a human being, which results in the 

death of a human being. Torture is the intentional infliction of extreme and prolonged pain with the intent 

to cause suffering. It shall also be torture to inflict on a human being extreme and prolonged acts of 

brutality irrespective of proof of intent to cause suffering. The death of a human being caused by such 

torture is murder irrespective of proof of specific intent to kill; torture causing death shall be deemed the 

equivalent of intent to kill. 

 

IDAHO CODE ANN. § 18-4003 (2013). DEGREES OF MURDER.  

 

(a) All murder which is perpetrated by means of poison, or lying in wait, or torture, when torture is 

inflicted with the intent to cause suffering, to execute vengeance, to extort something from the victim, or 

to satisfy some sadistic inclination, or which is perpetrated by any kind of willful, deliberate and 

premeditated killing is murder of the first degree. 

 

(b) Any murder of any peace officer, executive officer, officer of the court, fireman, judicial officer or 

prosecuting attorney who was acting in the lawful discharge of an official duty, and was known or should 

have been known by the perpetrator of the murder to be an officer so acting, shall be murder of the first 

degree. 

 

(c) Any murder committed by a person under a sentence for murder of the first or second degree, 

including such persons on parole or probation from such sentence, shall be murder of the first degree. 

 

(d) Any murder committed in the perpetration of, or attempt to perpetrate, aggravated battery on a child 

under twelve (12) years of age, arson, rape, robbery, burglary, kidnapping or mayhem, or an act of 

terrorism, as defined in section 18-8102, Idaho Code, or the use of a weapon of mass destruction, 

biological weapon or chemical weapon, is murder of the first degree. 

 

(e) Any murder committed by a person incarcerated in a penal institution upon a person employed by the 

penal institution, another inmate of the penal institution or a visitor to the penal institution shall be murder 

of the first degree. 

 

(f) Any murder committed by a person while escaping or attempting to escape from a penal institution is 

murder of the first degree. 

 

(g) All other kinds of murder are of the second degree. 

 

IDAHO CODE ANN. § 18-4006 (2013). MANSLAUGHTER DEFINED .  

 

Manslaughter is the unlawful killing of a human being including, but not limited to, a human embryo or 

fetus, without malice. It is of three (3) kinds: 
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(1) Voluntary--upon a sudden quarrel or heat of passion. 

 

(2) Involuntary--in the perpetration of or attempt to perpetrate any unlawful act, other than those acts 

specified in section 18-4003(d), Idaho Code; or in the commission of a lawful act which might produce 

death, in an unlawful manner, or without due caution and circumspection; or in the operation of any 

firearm or deadly weapon in a reckless, careless or negligent manner which produces death. 

 

(3) Vehicular--in which the operation of a motor vehicle is a significant cause contributing to the death 

because of: 

 

 (a) The commission of an unlawful act, not amounting to a felony, with gross negligence; or 

 

 (b) The commission of a violation of section 18-8004 or 18-8006, Idaho Code; or 

 

 (c) The commission of an unlawful act, not amounting to a felony, without gross negligence. 

 

Notwithstanding any other provision of law, any evidence of conviction under subsection (3)(b) of this 

section shall be admissible in any civil action for damages resulting from the occurrence. A conviction for 

the purposes of subsection (3)(b) of this section means that the person has pled guilty or has been found 

guilty, notwithstanding the form of the judgment(s) or withheld judgment(s). 

 

IDAHO CODE ANN. § 18-4007 (2013). PUNISHMENT FOR MANSLA UGHTER .  

 

Manslaughter is punishable as follows: 

 

(1) Voluntary--by a fine of not more than fifteen thousand dollars ($15,000), or by a sentence to the 

custody of the state board of correction not exceeding fifteen (15) years, or by both such fine and 

imprisonment. 

 

(2) Involuntary--by a fine of not more than ten thousand dollars ($10,000), or by a sentence to the custody 

of the state board of correction not exceeding ten (10) years, or by both such fine and imprisonment. 

 

(3) Vehicular--in the operation of a motor vehicle: 

 

 (a) For a violation of section 18-4006(3)(a), Idaho Code, by a fine of not more than ten thousand 

dollars ($10,000), or by a sentence to the custody of the state board of correction not exceeding ten (10) 

years, or by both such fine and imprisonment. 

 

 (b) For a violation of section 18-4006(3)(b), Idaho Code, by a fine of not more than fifteen 

thousand dollars ($15,000), or by a sentence to the custody of the state board of correction not exceeding 

fifteen (15) years, or by both such fine and imprisonment. 

 

 (c) For a violation of section 18-4006(3)(c), Idaho Code, by a fine of not more than two thousand 

dollars ($2,000), or by a jail sentence not exceeding one (1) year, or by both such fine and jail sentence. 

 

 (d) In addition to the foregoing, any person convicted of a violation of section 18-4006(3), Idaho 

Code, which resulted in the death of the parent or parents of minor children may be ordered by the court 

to pay support for each such minor child until the child reaches the age of eighteen (18) years. In setting 
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the amount of support, the court shall consider all relevant factors. The nonpayment of such support shall 

be subject to enforcement and collection by the surviving parent or guardian of the child in the same 

manner that other child support orders are enforced as provided by law. In no event shall the child support 

judgment or order imposed by the court under this section be paid or indemnified by the proceeds of any 

liability insurance policy. 

 

 (e) In addition to the foregoing, the driver's license of any person convicted of a violation of 

section 18-4006(3), Idaho Code, may be suspended for a time determined by the court.. 

 

IDAHO CODE ANN. § 19-2515 (2013). SENTENCE IN CAPITAL C ASES -- SPECIAL SENTENCING 

PROCEEDING -- STATUTORY AGGRAVATING  CIRCUMSTANCES -- SPECIAL VERDICT OR WR ITTEN 

FINDINGS .  

 

(1) Except as provided in section 19-2515A, Idaho Code, a person convicted of murder in the first degree 

shall be liable for the imposition of the penalty of death if such person killed, intended a killing, or acted 

with reckless indifference to human life, irrespective of whether such person directly committed the acts 

that caused death. 

 

(2) Where a person is sentenced to serve a term in the penitentiary, after conviction of a crime which falls 

within the provisions of section 20-223, Idaho Code, except in cases where the court retains jurisdiction, 

the comments and arguments of the counsel for the state and the defendant relative to the sentencing and 

the comments of the judge relative to the sentencing shall be recorded. If the comments are recorded 

electronically, they need not be transcribed. Otherwise, they shall be transcribed by the court reporter. 

 

(3) Where a person is convicted of an offense which may be punishable by death, a sentence of death 

shall not be imposed unless: 

 

 (a) A notice of intent to seek the death penalty was filed and served as provided in section 18-

4004A, Idaho Code; and 

 

 (b) The jury, or the court if a jury is waived, finds beyond a reasonable doubt at least one (1) 

statutory aggravating circumstance. Where a statutory aggravating circumstance is found, the defendant 

shall be sentenced to death unless mitigating circumstances which may be presented are found to be 

sufficiently compelling that the death penalty would be unjust. The jury shall not direct imposition of a 

sentence of death unless it unanimously finds at least one (1) statutory aggravating circumstance and 

unanimously determines that the penalty of death should be imposed. 

 

(4) Notwithstanding any court rule to the contrary, when a defendant is adjudicated guilty of murder in 

the first degree, whether by acceptance of a plea of guilty, by verdict of a jury, or by decision of the trial 

court sitting without a jury, no presentence investigation shall be conducted; provided however, that if a 

special sentencing proceeding is not held or if a special sentencing proceeding is held but no statutory 

aggravating circumstance has been proven beyond a reasonable doubt, the court may order that a 

presentence investigation be conducted. 

 

(5) (a) If a person is adjudicated guilty of murder in the first degree, whether by acceptance of a plea of 

guilty, by verdict of a jury, or by decision of the trial court sitting without a jury, and a notice of intent to 

seek the death penalty was filed and served as provided in section 18-4004A, Idaho Code, a special 

sentencing proceeding shall be held promptly for the purpose of hearing all relevant evidence and 



  

National Center for Prosecution of Child Abuse 

National District Attorneys Association 

 77 

arguments of counsel in aggravation and mitigation of the offense. Information concerning the victim and 

the impact that the death of the victim has had on the victim's family is relevant and admissible. Such 

information shall be designed to demonstrate the victim's uniqueness as an individual human being and 

the resultant loss to the community by the victim's death. Characterizations and opinions about the crime, 

the defendant and the appropriate sentence shall not be permitted as part of any victim impact 

information. The special sentencing proceeding shall be conducted before a jury unless a jury is waived 

by the defendant with the consent of the prosecuting attorney. 

  

 (b) If the defendant's guilt was determined by a jury verdict, the same jury shall hear the special 

sentencing proceeding; provided however, that if it is impracticable to reconvene the same jury to hear the 

special sentencing proceeding due to an insufficient number of jurors, the trial court may dismiss that jury 

and convene a new jury of twelve (12) persons, plus alternate jurors as the trial court deems necessary 

pursuant to section 19-1904, Idaho Code. 

 

 (c) If the defendant's guilt was determined by a plea of guilty or by a decision of the trial court 

sitting without a jury, or if a retrial of the special sentencing proceeding is necessary for any reason 

including, but not limited to, a mistrial in a previous special sentencing proceeding or as a consequence of 

a remand from an appellate court, the trial court shall impanel a jury of twelve (12) persons, plus alternate 

jurors as the trial court deems necessary pursuant to section 19-1904, Idaho Code, unless such jury is 

waived. 

 

 (d) If a special sentencing proceeding is conducted before a newly impaneled jury pursuant to the 

provisions of subsection (5)(b) or (5)(c) of this section, the state and the defense may present evidence to 

inform the jury of the nature and circumstances of the murder for which the defendant was convicted. The 

newly impaneled jury shall be instructed that the defendant has previously been found guilty of first-

degree murder and that the jury's purpose is limited to making findings relevant for sentencing. 

 

(6) At the special sentencing proceeding, the state and the defendant shall be entitled to present all 

relevant evidence in aggravation and mitigation. Disclosure of evidence to be relied on in the sentencing 

proceeding shall be made in accordance with Idaho criminal rule 16. Evidence admitted at trial shall be 

considered and need not be repeated at the sentencing hearing. 

 

(7) The jury shall be informed as follows: 

 

 (a) If the jury finds that a statutory aggravating circumstance exists and no mitigating 

circumstances exist which would make the imposition of the death penalty unjust, the defendant will be 

sentenced to death by the court. 

 

 (b) If the jury finds the existence of a statutory aggravating circumstance but finds that the 

existence of mitigating circumstances makes the imposition of the death penalty unjust or the jury cannot 

unanimously agree on whether the existence of mitigating circumstances makes the imposition of the 

death penalty unjust, the defendant will be sentenced to a term of life imprisonment without the 

possibility of parole; and 

 

 (c) If the jury does not find the existence of a statutory aggravating circumstance or if the jury 

cannot unanimously agree on the existence of a statutory aggravating circumstance, the defendant will be 

sentenced by the court to a term of life imprisonment with a fixed term of not less than ten (10) years. 

 

(8) Upon the conclusion of the evidence and arguments in mitigation and aggravation: 
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 (a) With regard to each statutory aggravating circumstance alleged by the state, the jury shall 

return a special verdict stating: 

 

  (i) Whether the statutory aggravating circumstance has been proven beyond a reasonable 

doubt; and 

 

  (ii) If the statutory aggravating circumstance has been proven beyond a reasonable doubt, 

whether all mitigating circumstances, when weighed against the aggravating circumstance, are 

sufficiently compelling that the death penalty would be unjust. 

 

 (b) If a jury has been waived, the court shall: 

 

  (i) Make written findings setting forth any statutory aggravating circumstance found 

beyond a reasonable doubt; 

 

  (ii) Set forth in writing any mitigating circumstances considered; and 

 

  (iii) Upon weighing all mitigating circumstances against each statutory aggravating 

circumstance separately, determine whether mitigating circumstances are found to be sufficiently 

compelling that the death penalty would be unjust and detail in writing its reasons for so finding. 

 

(9) The following are statutory aggravating circumstances, at least one (1) of which must be found to exist 

beyond a reasonable doubt before a sentence of death can be imposed: 

 

 (a) The defendant was previously convicted of another murder. 

 

 (b) At the time the murder was committed the defendant also committed another murder. 

 

 (c) The defendant knowingly created a great risk of death to many persons. 

 

 (d) The murder was committed for remuneration or the promise of remuneration or the defendant 

employed another to commit the murder for remuneration or the promise of remuneration. 

 

 (e) The murder was especially heinous, atrocious or cruel, manifesting exceptional depravity. 

 

 (f) By the murder, or circumstances surrounding its commission, the defendant exhibited utter 

disregard for human life. 

 

 (g) The murder was committed in the perpetration of, or attempt to perpetrate, arson, rape, 

robbery, burglary, kidnapping or mayhem and the defendant killed, intended a killing, or acted with 

reckless indifference to human life. 

 

 (h) The murder was committed in the perpetration of, or attempt to perpetrate, an infamous crime 

against nature, lewd and lascivious conduct with a minor, sexual abuse of a child under sixteen (16) years 

of age, ritualized abuse of a child, sexual exploitation of a child, sexual battery of a minor child sixteen 

(16) or seventeen (17) years of age, or forcible sexual penetration by use of a foreign object, and the 

defendant killed, intended a killing, or acted with reckless indifference to human life. 
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 (i) The defendant, by his conduct, whether such conduct was before, during or after the 

commission of the murder at hand, has exhibited a propensity to commit murder which will probably 

constitute a continuing threat to society. 

 

 (j) The murder was committed against a former or present peace officer, executive officer, officer 

of the court, judicial officer or prosecuting attorney because of the exercise of official duty or because of 

the victim's former or present official status. 

 

 (k) The murder was committed against a witness or potential witness in a criminal or civil legal 

proceeding because of such proceeding.. 

 

ILLINOIS 

720 ILL . COMP. STAT . 5/9-1 (2013). FIRST DEGREE MURDER -- DEATH PENALTIES -- EXCEPTIONS -- 

SEPARATE HEARINGS -- PROOF -- FINDINGS -- APPELLATE PROCEDURES ï REVERSALS.  

 

(a) A person who kills an individual without lawful justification commits first degree murder if, in 

performing the acts which cause the death: 

 

 (1) he either intends to kill or do great bodily harm to that individual or another, or knows that 

such acts will cause death to that individual or another; or 

 

 (2) he knows that such acts create a strong probability of death or great bodily harm to that 

individual or another; or 

 

 (3) he is attempting or committing a forcible felony other than second degree murder. 

 

(b) Aggravating Factors. A defendant who at the time of the commission of the offense has attained the 

age of 18 or more and who has been found guilty of first degree murder may be sentenced to death if: 

 

 (1) the murdered individual was a peace officer or fireman killed in the course of performing his 

official duties, to prevent the performance of his official duties, or in retaliation for performing his official 

duties, and the defendant knew or should have known that the murdered individual was a peace officer or 

fireman; or 

 

 (2) the murdered individual was an employee of an institution or facility of the Department of 

Corrections, or any similar local correctional agency, killed in the course of performing his official duties, 

to prevent the performance of his official duties, or in retaliation for performing his official duties, or the 

murdered individual was an inmate at such institution or facility and was killed on the grounds thereof, or 

the murdered individual was otherwise present in such institution or facility with the knowledge and 

approval of the chief administrative officer thereof; or 

 

 (3) the defendant has been convicted of murdering two or more individuals under subsection (a) 

of this Section or under any law of the United States or of any state which is substantially similar to 

subsection (a) of this Section regardless of whether the deaths occurred as the result of the same act or of 

several related or unrelated acts so long as the deaths were the result of either an intent to kill more than 

one person or of separate acts which the defendant knew would cause death or create a strong probability 

of death or great bodily harm to the murdered individual or another; or 
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 (4) the murdered individual was killed as a result of the hijacking of an airplane, train, ship, bus 

or other public conveyance; or 

 

 (5) the defendant committed the murder pursuant to a contract, agreement or understanding by 

which he was to receive money or anything of value in return for committing the murder or procured 

another to commit the murder for money or anything of value; or 

 

 (6) the murdered individual was killed in the course of another felony if: 

 

  (a) the murdered individual: 

 

   (i) was actually killed by the defendant, or 

 

   (ii) received physical injuries personally inflicted by the defendant substantially 

contemporaneously with physical injuries caused by one or more persons for whose conduct the 

defendant is legally accountable under Section 5-2 of this Code, and the physical injuries inflicted by 

either the defendant or the other person or persons for whose conduct he is legally accountable caused the 

death of the murdered individual; and 

 

  (b) in performing the acts which caused the death of the murdered individual or which 

resulted in physical injuries personally inflicted by the defendant on the murdered individual under the 

circumstances of subdivision (ii) of subparagraph (a) of paragraph (6) of subsection (b) of this Section, 

the defendant acted with the intent to kill the murdered individual or with the knowledge that his acts 

created a strong probability of death or great bodily harm to the murdered individual or another; and 

 

  (c) the other felony was an inherently violent crime or the attempt to commit an 

inherently violent crime. In this subparagraph (c), ñinherently violent crimeò includes, but is not limited 

to, armed robbery, robbery, predatory criminal sexual assault of a child, aggravated criminal sexual 

assault, aggravated kidnapping, aggravated vehicular hijacking, aggravated arson, aggravated stalking, 

residential burglary, and home invasion; or 

 

 (7) the murdered individual was under 12 years of age and the death resulted from exceptionally 

brutal or heinous behavior indicative of wanton cruelty; or 

 

 (8) the defendant committed the murder with intent to prevent the murdered individual from 

testifying or participating in any criminal investigation or prosecution or giving material assistance to the 

State in any investigation or prosecution, either against the defendant or another; or the defendant 

committed the murder because the murdered individual was a witness in any prosecution or gave material 

assistance to the State in any investigation or prosecution, either against the defendant or another; for 

purposes of this paragraph (8), ñparticipating in any criminal investigation or prosecutionò is intended to 

include those appearing in the proceedings in any capacity such as trial judges, prosecutors, defense 

attorneys, investigators, witnesses, or jurors; or 

 

 (9) the defendant, while committing an offense punishable under Sections 401, 401.1, 401.2, 405, 

405.2, 407 or 407.1 or subsection (b) of Section 404 of the Illinois Controlled Substances Act,1 or while 

engaged in a conspiracy or solicitation to commit such offense, intentionally killed an individual or 

counseled, commanded, induced, procured or caused the intentional killing of the murdered individual; or 
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 (10) the defendant was incarcerated in an institution or facility of the Department of Corrections 

at the time of the murder, and while committing an offense punishable as a felony under Illinois law, or 

while engaged in a conspiracy or solicitation to commit such offense, intentionally killed an individual or 

counseled, commanded, induced, procured or caused the intentional killing of the murdered individual; or 

 

 (11) the murder was committed in a cold, calculated and premeditated manner pursuant to a 

preconceived plan, scheme or design to take a human life by unlawful means, and the conduct of the 

defendant created a reasonable expectation that the death of a human being would result therefrom; or 

 

 (12) the murdered individual was an emergency medical technician--ambulance, emergency 

medical technician--intermediate, emergency medical technician--paramedic, ambulance driver, or other 

medical assistance or first aid personnel, employed by a municipality or other governmental unit, killed in 

the course of performing his official duties, to prevent the performance of his official duties, or in 

retaliation for performing his official duties, and the defendant knew or should have known that the 

murdered individual was an emergency medical technician--ambulance, emergency medical technician--

intermediate, emergency medical technician--paramedic, ambulance driver, or other medical assistance or 

first aid personnel; or 

 

 (13) the defendant was a principal administrator, organizer, or leader of a calculated criminal drug 

conspiracy consisting of a hierarchical position of authority superior to that of all other members of the 

conspiracy, and the defendant counseled, commanded, induced, procured, or caused the intentional killing 

of the murdered person; or 

 

 (14) the murder was intentional and involved the infliction of torture. For the purpose of this 

Section torture means the infliction of or subjection to extreme physical pain, motivated by an intent to 

increase or prolong the pain, suffering or agony of the victim; or 

 

 (15) the murder was committed as a result of the intentional discharge of a firearm by the 

defendant from a motor vehicle and the victim was not present within the motor vehicle; or 

 

 (16) the murdered individual was 60 years of age or older and the death resulted from 

exceptionally brutal or heinous behavior indicative of wanton cruelty; or 

 

 (17) the murdered individual was a disabled person and the defendant knew or should have 

known that the murdered individual was disabled. For purposes of this paragraph (17), ñdisabled personò 

means a person who suffers from a permanent physical or mental impairment resulting from disease, an 

injury, a functional disorder, or a congenital condition that renders the person incapable of adequately 

providing for his or her own health or personal care; or 

 

 (18) the murder was committed by reason of any person's activity as a community policing 

volunteer or to prevent any person from engaging in activity as a community policing volunteer; or 

 

 (19) the murdered individual was subject to an order of protection and the murder was committed 

by a person against whom the same order of protection was issued under the Illinois Domestic Violence 

Act of 1986;2 or 

 

 (20) the murdered individual was known by the defendant to be a teacher or other person 

employed in any school and the teacher or other employee is upon the grounds of a school or grounds 

adjacent to a school, or is in any part of a building used for school purposes; or 
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 (21) the murder was committed by the defendant in connection with or as a result of the offense 

of terrorism as defined in Section 29D-14.9 of this Code. 

(b-5) Aggravating Factor; Natural Life Imprisonment. A defendant who has been found guilty of first 

degree murder and who at the time of the commission of the offense had attained the age of 18 years or 

more may be sentenced to natural life imprisonment if (i) the murdered individual was a physician, 

physician assistant, psychologist, nurse, or advanced practice nurse, (ii) the defendant knew or should 

have known that the murdered individual was a physician, physician assistant, psychologist, nurse, or 

advanced practice nurse, and (iii) the murdered individual was killed in the course of acting in his or her 

capacity as a physician, physician assistant, psychologist, nurse, or advanced practice nurse, or to prevent 

him or her from acting in that capacity, or in retaliation for his or her acting in that capacity. 

 

(c) Consideration of factors in Aggravation and Mitigation. 

The court shall consider, or shall instruct the jury to consider any aggravating and any mitigating factors 

which are relevant to the imposition of the death penalty. Aggravating factors may include but need not 

be limited to those factors set forth in subsection (b). Mitigating factors may include but need not be 

limited to the following: 

 

 (1) the defendant has no significant history of prior criminal activity; 

 

 (2) the murder was committed while the defendant was under the influence of extreme mental or 

emotional disturbance, although not such as to constitute a defense to prosecution; 

 

 (3) the murdered individual was a participant in the defendant's homicidal conduct or consented 

to the homicidal act; 

 

 (4) the defendant acted under the compulsion of threat or menace of the imminent infliction of 

death or great bodily harm; 

 

 (5) the defendant was not personally present during commission of the act or acts causing death; 

 

 (6) the defendant's background includes a history of extreme emotional or physical abuse; 

 

 (7) the defendant suffers from a reduced mental capacity. 

 

(d) Separate sentencing hearing. 

Where requested by the State, the court shall conduct a separate sentencing proceeding to determine the 

existence of factors set forth in subsection (b) and to consider any aggravating or mitigating factors as 

indicated in subsection (c). The proceeding shall be conducted: 

 

 (1) before the jury that determined the defendant's guilt; or 

 

 (2) before a jury impanelled for the purpose of the proceeding if: 

 

  A. the defendant was convicted upon a plea of guilty; or 

 

  B. the defendant was convicted after a trial before the court sitting without a jury; or 

 

  C. the court for good cause shown discharges the jury that determined the defendant's 

guilt; or 
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 (3) before the court alone if the defendant waives a jury for the separate proceeding. 

 

(e) Evidence and Argument. 

During the proceeding any information relevant to any of the factors set forth in subsection (b) may be 

presented by either the State or the defendant under the rules governing the admission of evidence at 

criminal trials. Any information relevant to any additional aggravating factors or any mitigating factors 

indicated in subsection (c) may be presented by the State or defendant regardless of its admissibility under 

the rules governing the admission of evidence at criminal trials. The State and the defendant shall be 

given fair opportunity to rebut any information received at the hearing. 

 

(f) Proof. 

The burden of proof of establishing the existence of any of the factors set forth in subsection (b) is on the 

State and shall not be satisfied unless established beyond a reasonable doubt. 

 

(g) Procedure--Jury. 

If at the separate sentencing proceeding the jury finds that none of the factors set forth in subsection (b) 

exists, the court shall sentence the defendant to a term of imprisonment under Chapter V of the Unified 

Code of Corrections.3 If there is a unanimous finding by the jury that one or more of the factors set forth 

in subsection (b) exist, the jury shall consider aggravating and mitigating factors as instructed by the court 

and shall determine whether the sentence of death shall be imposed. If the jury determines unanimously, 

after weighing the factors in aggravation and mitigation, that death is the appropriate sentence, the court 

shall sentence the defendant to death. If the court does not concur with the jury determination that death is 

the appropriate sentence, the court shall set forth reasons in writing including what facts or circumstances 

the court relied upon, along with any relevant documents, that compelled the court to non-concur with the 

sentence. This document and any attachments shall be part of the record for appellate review. The court 

shall be bound by the jury's sentencing determination. 

If after weighing the factors in aggravation and mitigation, one or more jurors determines that death is not 

the appropriate sentence, the court shall sentence the defendant to a term of imprisonment under Chapter 

V of the Unified Code of Corrections. 

 

(h) Procedure--No Jury. 

In a proceeding before the court alone, if the court finds that none of the factors found in subsection (b) 

exists, the court shall sentence the defendant to a term of imprisonment under Chapter V of the Unified 

Code of Corrections. 

If the Court determines that one or more of the factors set forth in subsection (b) exists, the Court shall 

consider any aggravating and mitigating factors as indicated in subsection (c). If the Court determines, 

after weighing the factors in aggravation and mitigation, that death is the appropriate sentence, the Court 

shall sentence the defendant to death. 

If the court finds that death is not the appropriate sentence, the court shall sentence the defendant to a 

term of imprisonment under Chapter V of the Unified Code of Corrections. 

(h-5) Decertification as a capital case. 

In a case in which the defendant has been found guilty of first degree murder by a judge or jury, or a case 

on remand for resentencing, and the State seeks the death penalty as an appropriate sentence, on the 

court's own motion or the written motion of the defendant, the court may decertify the case as a death 

penalty case if the court finds that the only evidence supporting the defendant's conviction is the 

uncorroborated testimony of an informant witness, as defined in Section 115-21 of the Code of Criminal 

Procedure of 1963, concerning the confession or admission of the defendant or that the sole evidence 

against the defendant is a single eyewitness or single accomplice without any other corroborating 

evidence. If the court decertifies the case as a capital case under either of the grounds set forth above, the 

court shall issue a written finding. The State may pursue its right to appeal the decertification pursuant to 
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Supreme Court Rule 604(a)(1). If the court does not decertify the case as a capital case, the matter shall 

proceed to the eligibility phase of the sentencing hearing. 

 

(i) Appellate Procedure. 

The conviction and sentence of death shall be subject to automatic review by the Supreme Court. Such 

review shall be in accordance with rules promulgated by the Supreme Court. The Illinois Supreme Court 

may overturn the death sentence, and order the imposition of imprisonment under Chapter V of the 

Unified Code of Corrections if the court finds that the death sentence is fundamentally unjust as applied 

to the particular case. If the Illinois Supreme Court finds that the death sentence is fundamentally unjust 

as applied to the particular case, independent of any procedural grounds for relief, the Illinois Supreme 

Court shall issue a written opinion explaining this finding. 

 

(j) Disposition of reversed death sentence. 

In the event that the death penalty in this Act is held to be unconstitutional by the Supreme Court of the 

United States or of the State of Illinois, any person convicted of first degree murder shall be sentenced by 

the court to a term of imprisonment under Chapter V of the Unified Code of Corrections. 

In the event that any death sentence pursuant to the sentencing provisions of this Section is declared 

unconstitutional by the Supreme Court of the United States or of the State of Illinois, the court having 

jurisdiction over a person previously sentenced to death shall cause the defendant to be brought before the 

court, and the court shall sentence the defendant to a term of imprisonment under Chapter V of the 

Unified Code of Corrections. 

 

(k) Guidelines for seeking the death penalty. 

The Attorney General and State's Attorneys Association shall consult on voluntary guidelines for 

procedures governing whether or not to seek the death penalty. The guidelines do not have the force of 

law and are only advisory in nature. 

 

720 ILL . COMP. STAT . 5/9-1.2 (2013). INTENTIONAL HOMICIDE OF AN UNBORN CHILD .  

 

(a) A person commits the offense of intentional homicide of an unborn child if, in performing acts which 

cause the death of an unborn child, he without lawful justification: 

  

 (1) either intended to cause the death of or do great bodily harm to the pregnant woman or her 

unborn child or knew that such acts would cause death or great bodily harm to the pregnant woman or her 

unborn child; or 

  

 (2) knew that his acts created a strong probability of death or great bodily harm to the pregnant 

woman or her unborn child; and 

  

 (3) knew that the woman was pregnant. 

 

(b) For purposes of this Section, (1) ñunborn childò shall mean any individual of the human species from 

fertilization until birth, and (2) ñpersonò shall not include the pregnant woman whose unborn child is 

killed. 

 

(c) This Section shall not apply to acts which cause the death of an unborn child if those acts were 

committed during any abortion, as defined in Section 2 of the Illinois Abortion Law of 1975, as 

amended,1 to which the pregnant woman has consented. This Section shall not apply to acts which were 
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committed pursuant to usual and customary standards of medical practice during diagnostic testing or 

therapeutic treatment. 

 

(d) Penalty. The sentence for intentional homicide of an unborn child shall be the same as for first degree 

murder, except that: 

  

 (1) the death penalty may not be imposed; 

  

 (2) if the person committed the offense while armed with a firearm, 15 years shall be added to the 

term of imprisonment imposed by the court; 

  

 (3) if, during the commission of the offense, the person personally discharged a firearm, 20 years 

shall be added to the term of imprisonment imposed by the court; 

  

 (4) if, during the commission of the offense, the person personally discharged a firearm that 

proximately caused great bodily harm, permanent disability, permanent disfigurement, or death to another 

person, 25 years or up to a term of natural life shall be added to the term of imprisonment imposed by the 

court. 

 

(e) The provisions of this Act shall not be construed to prohibit the prosecution of any person under any 

other provision of law. 

 

720 ILL . COMP. STAT . 5/9-2.1 (2013). VOLUNTARY MANSLAUGHTE R OF AN UNBORN CHILD .  

 

§ 9-2.1. Voluntary Manslaughter of an Unborn Child.  

 

(a) A person who kills an unborn child without lawful justification commits voluntary manslaughter of an 

unborn child if at the time of the killing he is acting under a sudden and intense passion resulting from 

serious provocation by another whom the offender endeavors to kill, but he negligently or accidentally 

causes the death of the unborn child. 

Serious provocation is conduct sufficient to excite an intense passion in a reasonable person. 

 

(b) A person who intentionally or knowingly kills an unborn child commits voluntary manslaughter of an 

unborn child if at the time of the killing he believes the circumstances to be such that, if they existed, 

would justify or exonerate the killing under the principles stated in Article 7 of this Code, but his belief is 

unreasonable. 

 

(c) Sentence. Voluntary Manslaughter of an unborn child is a Class 1 felony. 

 

(d) For purposes of this Section, (1) ñunborn childò shall mean any individual of the human species from 

fertilization until birth, and (2) ñpersonò shall not include the pregnant woman whose unborn child is 

killed. 

 

(e) This Section shall not apply to acts which cause the death of an unborn child if those acts were 

committed during any abortion, as defined in Section 2 of the Illinois Abortion Law of 1975, as 

amended,1 to which the pregnant woman has consented. This Section shall not apply to acts which were 

committed pursuant to usual and customary standards of medical practice during diagnostic testing or 

therapeutic treatment. 
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720 ILL . COMP. STAT . 5/9-3.2 (2013). INVOLUNTARY MANSLAUGH TER AND RECKLESS HOM ICIDE OF 

AN UNBORN CHILD .  

 

§ 9-3.2. Involuntary Manslaughter and Reckless Homicide of an Unborn Child.  

 

(a) A person who unintentionally kills an unborn child without lawful justification commits involuntary 

manslaughter of an unborn child if his acts whether lawful or unlawful which cause the death are such as 

are likely to cause death or great bodily harm to some individual, and he performs them recklessly, except 

in cases in which the cause of death consists of the driving of a motor vehicle, in which case the person 

commits reckless homicide of an unborn child. 

 

(b) Sentence. 

 

 (1) Involuntary manslaughter of an unborn child is a Class 3 felony. 

 

 (2) Reckless homicide of an unborn child is a Class 3 felony. 

 

(c) For purposes of this Section, (1) ñunborn childò shall mean any individual of the human species from 

fertilization until birth, and (2) ñpersonò shall not include the pregnant woman whose unborn child is 

killed. 

 

(d) This Section shall not apply to acts which cause the death of an unborn child if those acts were 

committed during any abortion, as defined in Section 2 of the Illinois Abortion Law of 1975, as 

amended,1 to which the pregnant woman has consented. This Section shall not apply to acts which were 

committed pursuant to usual and customary standards of medical practice during diagnostic testing or 

therapeutic treatment. 

 

(e) The provisions of this Section shall not be construed to prohibit the prosecution of any person under 

any other provision of law, nor shall it be construed to preclude any civil cause of action. 

 

INDIANA 
 

IND. CODE ANN. § 35-38-1-7-1 (2012). CONSIDERATIONS IN IMP OSING SENTENCE. 

 

Sec. 7.1. (a) In determining what sentence to impose for a crime, the court may consider the following 

aggravating circumstances: 

 

 (1) The harm, injury, loss, or damage suffered by the victim of an offense was: 

 

  (A) significant; and 

 

  (B) greater than the elements necessary to prove the commission of the offense. 

 

 (2) The person has a history of criminal or delinquent behavior. 
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 (3) The victim of the offense was less than twelve (12) years of age or at least sixty-five (65) 

years of age at the time the person committed the offense. 

 

 (4) The person: 

 

  (A) committed a crime of violence (IC 35-50-1-2); and 

 

  (B) knowingly committed the offense in the presence or within hearing of an individual 

who: 

 

   (i) was less than eighteen (18) years of age at the time the person committed the 

offense; and 

 

   (ii) is not the victim of the offense. 

 

 (5) The person violated a protective order issued against the person under IC 34-26-5 (or IC 31-1-

11.5, IC 34-26-2, or IC 34-4-5.1 before their repeal), a workplace violence restraining order issued against 

the person under IC 34-26-6, or a no contact order issued against the person. 

 

 (6) The person has recently violated the conditions of any probation, parole, pardon, community 

corrections placement, or pretrial release granted to the person. 

 

 (7) The victim of the offense was: 

 

  (A) a person with a disability (as defined in IC 27-7-6-12), and the defendant knew or 

should have known that the victim was a person with a disability; or 

 

  (B) mentally or physically infirm. 

 

 (8) The person was in a position having care, custody, or control of the victim of the offense. 

 

 (9) The injury to or death of the victim of the offense was the result of shaken baby syndrome (as 

defined in IC 16-41-40-2). 

 

 (10) The person threatened to harm the victim of the offense or a witness if the victim or witness 

told anyone about the offense. 

 

 (11) The person: 

 

  (A) committed trafficking with an inmate under IC 35-44.1-3-5; and 

 

  (B) is an employee of the penal facility. 

(b) The court may consider the following factors as mitigating circumstances or as favoring suspending 

the sentence and imposing probation: 

 

 (1) The crime neither caused nor threatened serious harm to persons or property, or the person did 

not contemplate that it would do so. 

 

 (2) The crime was the result of circumstances unlikely to recur. 
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 (3) The victim of the crime induced or facilitated the offense. 

 

 (4) There are substantial grounds tending to excuse or justify the crime, though failing to establish 

a defense. 

 

 (5) The person acted under strong provocation. 

 

 (6) The person has no history of delinquency or criminal activity, or the person has led a law-

abiding life for a substantial period before commission of the crime. 

 

 (7) The person is likely to respond affirmatively to probation or short term imprisonment. 

 

 (8) The character and attitudes of the person indicate that the person is unlikely to commit another 

crime. 

 

 (9) The person has made or will make restitution to the victim of the crime for the injury, damage, 

or loss sustained. 

 

 (10) Imprisonment of the person will result in undue hardship to the person or the dependents of 

the person. 

 

 (11) The person was convicted of a crime involving the use of force against a person who had 

repeatedly inflicted physical or sexual abuse upon the convicted person and evidence shows that the 

convicted person suffered from the effects of battery as a result of the past course of conduct of the 

individual who is the victim of the crime for which the person was convicted. 

 

(c) The criteria listed in subsections (a) and (b) do not limit the matters that the court may consider in 

determining the sentence. 

 

(d) A court may impose any sentence that is: 

 

 (1) authorized by statute; and 

 

 (2) permissible under the Constitution of the State of Indiana; 

regardless of the presence or absence of aggravating circumstances or mitigating circumstances 

 

IND. CODE ANN. § 35-42-1-1 (2012). MURDER. 

 

Sec. 1. A person who: 

 

 (1) knowingly or intentionally kills another human being; 

 

 (2) kills another human being while committing or attempting to commit arson, burglary, child 

molesting, consumer product tampering, criminal deviate conduct, kidnapping, rape, robbery, human 

trafficking, promotion of human trafficking, sexual trafficking of a minor, or carjacking; 

 

 (3) kills another human being while committing or attempting to commit: 



  

National Center for Prosecution of Child Abuse 

National District Attorneys Association 

 89 

 

  (A) dealing in or manufacturing cocaine or a narcotic drug (IC 35-48-4-1); 

 

  (B) dealing in or manufacturing methamphetamine (IC 35-48-4-1.1); 

 

  (C) dealing in a schedule I, II, or III controlled substance (IC 35-48-4-2); 

 

  (D) dealing in a schedule IV controlled substance (IC 35-48-4-3); or 

 

  (E) dealing in a schedule V controlled substance; or 

 

 (4) knowingly or intentionally kills a fetus that has attained viability (as defined in IC 16-18-2-

365); 

commits murder, a felony. 

 

IND. CODE ANN. § 35-42-1-3 (2012). VOLUNTARY MANSLAUGHTE R. 

 

Sec. 3. (a) A person who knowingly or intentionally: 

 

  (1) kills another human being; or 

 

  (2) kills a fetus that has attained viability (as defined in IC 16-18-2-365); 

while acting under sudden heat commits voluntary manslaughter, a Class B felony. However, the offense 

is a Class A felony if it is committed by means of a deadly weapon. 

 

 (b) The existence of sudden heat is a mitigating factor that reduces what otherwise would be 

murder under section 1(1) of this chapter to voluntary manslaughter. 

 

IND. CODE ANN. § 35-42-1-4 (2012). INVOLUNTARY MANSLAUGH TER. 

 

Sec. 4. (a) As used in this section, ñchild care providerò means a person who provides child care in or on 

behalf of: 

 

 (1) a child care center (as defined in IC 12-7-2-28.4); or 

 

 (2) a child care home (as defined in IC 12-7-2-28.6); 

regardless of whether the child care center or child care home is licensed. 

 

(b) As used in this section, ñfetusò means a fetus that has attained viability (as defined in IC 16-18-2-365). 

 

(c) A person who kills another human being while committing or attempting to commit: 

 

 (1) a Class C or Class D felony that inherently poses a risk of serious bodily injury; 

 

 (2) a Class A misdemeanor that inherently poses a risk of serious bodily injury; or 

 

 (3) battery; 
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commits involuntary manslaughter, a Class C felony. However, if the killing results from the operation of 

a vehicle, the offense is a Class D felony. 

 

(d) A person who kills a fetus while committing or attempting to commit: 

 

 (1) a Class C or Class D felony that inherently poses a risk of serious bodily injury; 

 

 (2) a Class A misdemeanor that inherently poses a risk of serious bodily injury; 

 

 (3) battery; or 

 

 (4) a violation of IC 9-30-5-1 through IC 9-30-5-5 (operating a vehicle while intoxicated); 

commits involuntary manslaughter, a Class C felony. However, if the killing results from the operation of 

a vehicle, the offense is a Class D felony. 

 

(e) If: 

 

 (1) a child care provider recklessly supervises a child; and 

 

 (2) the child dies as a result of the child care provider's reckless supervision; 

the child care provider commits involuntary manslaughter, a Class D felony. 

 

IND. CODE ANN. § 35-42-1-6 (2012). FETIC IDE . 

 

Sec. 6. A person who knowingly or intentionally terminates a human pregnancy with an intention other 

than to produce a live birth or to remove a dead fetus commits feticide, a Class B felony. This section 

does not apply to an abortion performed in compliance with: 

 

 (1) IC 16-34; or 

 

 (2) IC 35-1-58.5 (before its repeal). 

 

IND. CODE ANN. § 35-50-2-9 (2012). DEATH SENTENCES; LIFE IMPRISONMENT WI THOUT PAROLE . 

 

Sec. 9. (a) The state may seek either a death sentence or a sentence of life imprisonment without parole 

for murder by alleging, on a page separate from the rest of the charging instrument, the existence of at 

least one (1) of the aggravating circumstances listed in subsection (b). In the sentencing hearing after a 

person is convicted of murder, the state must prove beyond a reasonable doubt the existence of at least 

one (1) of the aggravating circumstances alleged. However, the state may not proceed against a defendant 

under this section if a court determines at a pretrial hearing under IC 35-36-9 that the defendant is an 

individual with mental retardation. 

 

(b) The aggravating circumstances are as follows: 

 

 (1) The defendant committed the murder by intentionally killing the victim while committing or 

attempting to commit any of the following: 
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  (A) Arson (IC 35-43-1-1). 

 

  (B) Burglary (IC 35-43-2-1). 

 

  (C) Child molesting (IC 35-42-4-3). 

 

  (D) Criminal deviate conduct (IC 35-42-4-2). 

 

  (E) Kidnapping (IC 35-42-3-2). 

 

  (F) Rape (IC 35-42-4-1). 

 

  (G) Robbery (IC 35-42-5-1). 

 

  (H) Carjacking (IC 35-42-5-2). 

 

  (I) Criminal gang activity (IC 35-45-9-3). 

 

  (J) Dealing in cocaine or a narcotic drug (IC 35-48-4-1). 

 

 (2) The defendant committed the murder by the unlawful detonation of an explosive with intent to 

injure person or damage property. 

 

 (3) The defendant committed the murder by lying in wait. 

 

 (4) The defendant who committed the murder was hired to kill. 

 

 (5) The defendant committed the murder by hiring another person to kill. 

 

 (6) The victim of the murder was a corrections employee, probation officer, parole officer, 

community corrections worker, home detention officer, fireman, judge, or law enforcement officer, and 

either: 

 

  (A) the victim was acting in the course of duty; or 

 

  (B) the murder was motivated by an act the victim performed while acting in the course 

of duty. 

 

 (7) The defendant has been convicted of another murder. 

 

 (8) The defendant has committed another murder, at any time, regardless of whether the 

defendant has been convicted of that other murder. 

 

 (9) The defendant was: 

 

  (A) under the custody of the department of correction; 

 

  (B) under the custody of a county sheriff; 
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  (C) on probation after receiving a sentence for the commission of a felony; or 

 

  (D) on parole; 

at the time the murder was committed. 

 

 (10) The defendant dismembered the victim. 

 

 (11) The defendant burned, mutilated, or tortured the victim while the victim was alive. 

 

 (12) The victim of the murder was less than twelve (12) years of age. 

 

 (13) The victim was a victim of any of the following offenses for which the defendant was 

convicted: 

 

  (A) Battery as a Class D felony or as a Class C felony under IC 35-42-2-1. 

 

  (B) Kidnapping (IC 35-42-3-2). 

 

  (C) Criminal confinement (IC 35-42-3-3). 

 

  (D) A sex crime under IC 35-42-4. 

 

 (14) The victim of the murder was listed by the state or known by the defendant to be a witness 

against the defendant and the defendant committed the murder with the intent to prevent the person from 

testifying. 

 

 (15) The defendant committed the murder by intentionally discharging a firearm (as defined in IC 

35-47-1-5): 

 

  (A) into an inhabited dwelling; or 

 

  (B) from a vehicle. 

 

 (16) The victim of the murder was pregnant and the murder resulted in the intentional killing of a 

fetus that has attained viability (as defined in IC 16-18-2-365). 

 

(c) The mitigating circumstances that may be considered under this section are as follows: 

 

 (1) The defendant has no significant history of prior criminal conduct. 

 

 (2) The defendant was under the influence of extreme mental or emotional disturbance when the 

murder was committed. 

 

 (3) The victim was a participant in or consented to the defendant's conduct. 

 

 (4) The defendant was an accomplice in a murder committed by another person, and the 

defendant's participation was relatively minor. 

 

 (5) The defendant acted under the substantial domination of another person. 
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 (6) The defendant's capacity to appreciate the criminality of the defendant's conduct or to 

conform that conduct to the requirements of law was substantially impaired as a result of mental disease 

or defect or of intoxication. 

 

 (7) The defendant was less than eighteen (18) years of age at the time the murder was committed. 

 

 (8) Any other circumstances appropriate for consideration. 

 

(d) If the defendant was convicted of murder in a jury trial, the jury shall reconvene for the sentencing 

hearing. If the trial was to the court, or the judgment was entered on a guilty plea, the court alone shall 

conduct the sentencing hearing. The jury or the court may consider all the evidence introduced at the trial 

stage of the proceedings, together with new evidence presented at the sentencing hearing. The court shall 

instruct the jury concerning the statutory penalties for murder and any other offenses for which the 

defendant was convicted, the potential for consecutive or concurrent sentencing, and the availability of 

good time credit and clemency. The court shall instruct the jury that, in order for the jury to recommend 

to the court that the death penalty or life imprisonment without parole should be imposed, the jury must 

find at least one (1) aggravating circumstance beyond a reasonable doubt as described in subsection (l) 

and shall provide a special verdict form for each aggravating circumstance alleged. The defendant may 

present any additional evidence relevant to: 

 

 (1) the aggravating circumstances alleged; or 

 

 (2) any of the mitigating circumstances listed in subsection (c). 

 

(e) For a defendant sentenced after June 30, 2002, except as provided by IC 35-36-9, if the hearing is by 

jury, the jury shall recommend to the court whether the death penalty or life imprisonment without parole, 

or neither, should be imposed. The jury may recommend: 

 

 (1) the death penalty; or 

 

 (2) life imprisonment without parole; 

only if it makes the findings described in subsection (l). If the jury reaches a sentencing recommendation, 

the court shall sentence the defendant accordingly. After a court pronounces sentence, a representative of 

the victim's family and friends may present a statement regarding the impact of the crime on family and 

friends. The impact statement may be submitted in writing or given orally by the representative. The 

statement shall be given in the presence of the defendant. 

 

(f) If a jury is unable to agree on a sentence recommendation after reasonable deliberations, the court shall 

discharge the jury and proceed as if the hearing had been to the court alone. 

 

(g) If the hearing is to the court alone, except as provided by IC 35-36-9, the court shall: 

 

 (1) sentence the defendant to death; or 

 

 (2) impose a term of life imprisonment without parole; 

only if it makes the findings described in subsection (l). 

 

(h) If a court sentences a defendant to death, the court shall order the defendant's execution to be carried 

out not later than one (1) year and one (1) day after the date the defendant was convicted. The supreme 
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court has exclusive jurisdiction to stay the execution of a death sentence. If the supreme court stays the 

execution of a death sentence, the supreme court shall order a new date for the defendant's execution. 

 

(i) If a person sentenced to death by a court files a petition for post-conviction relief, the court, not later 

than ninety (90) days after the date the petition is filed, shall set a date to hold a hearing to consider the 

petition. If a court does not, within the ninety (90) day period, set the date to hold the hearing to consider 

the petition, the court's failure to set the hearing date is not a basis for additional post-conviction relief. 

The attorney general shall answer the petition for post-conviction relief on behalf of the state. At the 

request of the attorney general, a prosecuting attorney shall assist the attorney general. The court shall 

enter written findings of fact and conclusions of law concerning the petition not later than ninety (90) 

days after the date the hearing concludes. However, if the court determines that the petition is without 

merit, the court may dismiss the petition within ninety (90) days without conducting a hearing under this 

subsection. 

 

(j) A death sentence is subject to automatic review by the supreme court. The review, which shall be 

heard under rules adopted by the supreme court, shall be given priority over all other cases. The supreme 

court's review must take into consideration all claims that the: 

 

 (1) conviction or sentence was in violation of the: 

 

  (A) Constitution of the State of Indiana; or 

 

  (B) Constitution of the United States; 

 

 (2) sentencing court was without jurisdiction to impose a sentence; and 

 

 (3) sentence: 

 

  (A) exceeds the maximum sentence authorized by law; or 

 

  (B) is otherwise erroneous. 

If the supreme court cannot complete its review by the date set by the sentencing court for the defendant's 

execution under subsection (h), the supreme court shall stay the execution of the death sentence and set a 

new date to carry out the defendant's execution. 

 

(k) A person who has been sentenced to death and who has completed state post-conviction review 

proceedings may file a written petition with the supreme court seeking to present new evidence 

challenging the person's guilt or the appropriateness of the death sentence if the person serves notice on 

the attorney general. The supreme court shall determine, with or without a hearing, whether the person 

has presented previously undiscovered evidence that undermines confidence in the conviction or the death 

sentence. If necessary, the supreme court may remand the case to the trial court for an evidentiary hearing 

to consider the new evidence and its effect on the person's conviction and death sentence. The supreme 

court may not make a determination in the person's favor nor make a decision to remand the case to the 

trial court for an evidentiary hearing without first providing the attorney general with an opportunity to be 

heard on the matter. 

 

(l) Before a sentence may be imposed under this section, the jury, in a proceeding under subsection (e), or 

the court, in a proceeding under subsection (g), must find that: 
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 (1) the state has proved beyond a reasonable doubt that at least one (1) of the aggravating 

circumstances listed in subsection (b) exists; and 

 

 (2) any mitigating circumstances that exist are outweighed by the aggravating circumstance or 

circumstances. 

 

IOWA 

IOWA CODE § 707.2 (2013). MURDER IN THE FIRST DEGREE. 

 

A person commits murder in the first degree when the person commits murder under any of the following 

circumstances: 

 

 1. The person willfully, deliberately, and with premeditation kills another person. 

 

 2. The person kills another person while participating in a forcible felony. 

 

 3. The person kills another person while escaping or attempting to escape from lawful custody. 

 

 4. The person intentionally kills a peace officer, correctional officer, public employee, or hostage 

while the person is imprisoned in a correctional institution under the jurisdiction of the Iowa department 

of corrections, or in a city or county jail. 

 

 5. The person kills a child while committing child endangerment under section 726.6, subsection 

1, paragraph ñbò, or while committing assault under section 708.1 upon the child, and the death occurs 

under circumstances manifesting an extreme indifference to human life. 

 

 6. The person kills another person while participating in an act of terrorism as defined in section 

708A.1. 

 

Murder in the first degree is a class ñAò felony. 

For purposes of determining whether a person should register as a sex offender pursuant to the provisions 

of chapter 692A, the fact finder shall make a determination as provided in section 692A.126. 

IOWA CODE § 707.7 (2013). FETICIDE . 

 

1. Any person who intentionally terminates a human pregnancy, with the knowledge and voluntary 

consent of the pregnant person, after the end of the second trimester of the pregnancy where death of the 

fetus results commits feticide. Feticide is a class ñCò felony. 

 

2. Any person who attempts to intentionally terminate a human pregnancy, with the knowledge and 

voluntary consent of the pregnant person, after the end of the second trimester of the pregnancy where 

death of the fetus does not result commits attempted feticide. Attempted feticide is a class ñDò felony. 

 

3. Any person who terminates a human pregnancy, with the knowledge and voluntary consent of the 

pregnant person, who is not a person licensed to practice medicine and surgery or osteopathic medicine 

and surgery under the provisions of chapter 148, commits a class ñCò felony. 
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4. This section shall not apply to the termination of a human pregnancy performed by a physician licensed 

in this state to practice medicine or surgery or osteopathic medicine or surgery when in the best clinical 

judgment of the physician the termination is performed to preserve the life or health of the pregnant 

person or of the fetus and every reasonable medical effort not inconsistent with preserving the life of the 

pregnant person is made to preserve the life of a viable fetus. 

 

IOWA CODE § 707.8 (2013). NONCONSENSUAL TERMINA TION -- SERIOUS INJURY TO A HUMAN 

PREGNANCY. 

 

1. A person who terminates a human pregnancy without the consent of the pregnant person during the 

commission of a forcible felony is guilty of a class ñBò felony. 

 

2. A person who terminates a human pregnancy without the consent of the pregnant person during the 

commission of a felony or felonious assault is guilty of a class ñCò felony. 

 

3. A person who intentionally terminates a human pregnancy without the knowledge and voluntary 

consent of the pregnant person is guilty of a class ñCò felony. 

 

4. A person who unintentionally terminates a human pregnancy by any of the means provided pursuant to 

section 707.6A, subsection 1, is guilty of a class ñCò felony. 

 

5. A person who by force or intimidation procures the consent of the pregnant person to a termination of a 

human pregnancy is guilty of a class ñCò felony. 

 

6. A person who unintentionally terminates a human pregnancy while drag racing in violation of section 

321.278 is guilty of a class ñDò felony. 

 

7. A person who unintentionally terminates a human pregnancy without the knowledge and voluntary 

consent of the pregnant person by the commission of an act in a manner likely to cause the termination of 

or serious injury to a human pregnancy is guilty of an aggravated misdemeanor. 

 

8. A person commits an aggravated misdemeanor when the person intentionally causes serious injury to a 

human pregnancy by the commission of an act in a manner likely to cause the termination of or serious 

injury to a human pregnancy. 

 

9. A person commits an aggravated misdemeanor when the person unintentionally causes serious injury to 

a human pregnancy by any of the means described in section 707.6A, subsection 1. 

 

10. A person commits a serious misdemeanor when the person unintentionally causes serious injury to a 

human pregnancy by the commission of an act in a manner likely to cause the termination of or serious 

injury to the human pregnancy. 

11. For the purposes of this section ñserious injury to a human pregnancyò means, relative to the human 

pregnancy, disabling mental illness, or bodily injury which creates a substantial risk of death or which 

causes serious permanent disfigurement, or protracted loss or impairment of the function of any bodily 

member or organ, and includes but is not limited to skull fractures, rib fractures, and metaphyseal 

fractures of the long bones. 
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12. As used in this section, actions which cause the termination of or serious injury to a pregnancy do not 

apply to any of the following: 

 

 a. An act or omission of the pregnant person. 

 

 b. A termination of or a serious injury to a pregnancy which is caused by the performance of an 

approved medical procedure performed by a person licensed in this state to practice medicine and surgery 

or osteopathic medicine and surgery, irrespective of the duration of the pregnancy and with or without the 

voluntary consent of the pregnant person when circumstances preclude the pregnant person from 

providing consent. 

 

 c. An act committed in self-defense or in defense of another person or any other act committed if 

legally justified or excused. 

 

KANSAS  

KAN. STAT . ANN. § 21-5402 (2012). MURDER IN THE FIRST DEGREE . 

 

(a) Murder in the first degree is the killing of a human being committed: 

 

(1) Intentionally, and with premeditation; or 

 

(2) in the commission of, attempt to commit, or flight from any inherently dangerous felony. 

 

(b) Murder in the first degree is an off-grid person felony. 

 

(c) As used in this section, an ñinherently dangerous felonyò means: 

 

(1) Any of the following felonies, whether such felony is so distinct from the homicide alleged to be a 

violation of subsection (a)(2) as not to be an ingredient of the homicide alleged to be a violation of 

subsection (a)(2): 

 

(A) Kidnapping, as defined in subsection (a) of K.S.A. 21-5408, and amendments thereto; 

 

(B) aggravated kidnapping, as defined in subsection (b) of K.S.A. 21-5408, and amendments 

thereto; 

 

(C) robbery, as defined in subsection (a) of K.S.A. 21-5420, and amendments thereto; 

 

(D) aggravated robbery, as defined in subsection (b) of K.S.A. 21-5420, and amendments thereto; 

 

(E) rape, as defined in K.S.A. 21-5503, and amendments thereto; 

 

(F) aggravated criminal sodomy, as defined in subsection (b) of K.S.A. 21-5504, and amendments 

thereto; 

 

(G) abuse of a child, as defined in K.S.A. 21-5602, and amendments thereto; 
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(H) felony theft of property as defined in subsection (a)(1) or (a)(3) of K.S.A. 21-5801, and 

amendments thereto; 

 

(I) burglary, as defined in subsection (a) of K.S.A. 21-5807, and amendments thereto; 

 

(J) aggravated burglary, as defined in subsection (b) of K.S.A. 21-5807, and amendments thereto; 

 

(K) arson, as defined in subsection (a) of K.S.A. 21-5812, and amendments thereto; 

 

(L) aggravated arson, as defined in subsection (b) of K.S.A. 21-5812, and amendments thereto; 

 

(M) treason, as defined in K.S.A. 21-5901, and amendments thereto; 

 

(N) any felony offense as provided in K.S.A. 21-5703, 21-5705 or 21-5706, and amendments 

thereto; 

 

(O) any felony offense as provided in subsection (a) or (b) of K.S.A. 21-6308, and amendments 

thereto; 

 

(P) endangering the food supply, as defined in subsection (a) of K.S.A. 21-6317, and amendments 

thereto; 

 

(Q) aggravated endangering the food supply, as defined in subsection (b) of K.S.A. 21-6317, and 

amendments thereto; 

 

(R) fleeing or attempting to elude a police officer, as defined in subsection (b) of K.S.A. 8-1568, 

and amendments thereto; 

 

(S) aggravated endangering a child, as defined in subsection (b)(1) of K.S.A. 21-5601, and 

amendments thereto; 

 

(T) abandonment of a child, as defined in subsection (a) of K.S.A. 21-5605, and amendments 

thereto; or 

 

(U) aggravated abandonment of a child, as defined in subsection (b) of K.S.A. 21-5605, and 

amendments thereto; and 

 

(2) any of the following felonies, only when such felony is so distinct from the homicide alleged to be 

a violation of subsection (a)(2) as to not be an ingredient of the homicide alleged to be a violation of 

subsection (a)(2): 

 

(A) Murder in the first degree, as defined in subsection (a)(1); 

 

(B) murder in the second degree, as defined in subsection (a)(1) of K.S.A. 21-5403, and 

amendments thereto; 

 

(C) voluntary manslaughter, as defined in subsection (a)(1) of K.S.A. 21-5404, and amendments 

thereto; 

  

(D) aggravated assault, as defined in subsection (b) of K.S.A. 21-5412, and amendments thereto; 
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(E) aggravated assault of a law enforcement officer, as defined in subsection (d) of K.S.A. 21-

5412, and amendments thereto; 

 

(F) aggravated battery, as defined in subsection (b)(1) of K.S.A. 21-5413, and amendments 

thereto; or 

 

(G) aggravated battery against a law enforcement officer, as defined in subsection (d) of K.S.A. 

21-5413, and amendments thereto. 

 

KAN. STAT . ANN. § 21-3439 (2012). CAPITAL MURDER . 

 

(a) Capital murder is the: 

 

(1) Intentional and premeditated killing of any person in the commission of kidnapping, as defined in 

subsection (a) of K.S.A. 21-5408, and amendments thereto, or aggravated kidnapping, as defined in 

subsection (b) of K.S.A. 21-5408, and amendments thereto, when the kidnapping or aggravated 

kidnapping was committed with the intent to hold such person for ransom; 

 

(2) intentional and premeditated killing of any person pursuant to a contract or agreement to kill such 

person or being a party to the contract or agreement pursuant to which such person is killed; 

 

(3) intentional and premeditated killing of any person by an inmate or prisoner confined in a state 

correctional institution, community correctional institution or jail or while in the custody of an officer or 

employee of a state correctional institution, community correctional institution or jail; 

 

(4) intentional and premeditated killing of the victim of one of the following crimes in the commission 

of, or subsequent to, such crime: Rape, as defined in K.S.A. 21-5503, and amendments thereto, criminal 

sodomy, as defined in subsections (a)(3) or (a)(4) of K.S.A. 21-5504, and amendments thereto, or 

aggravated criminal sodomy, as defined in subsection (b) of K.S.A. 21-5504, and amendments thereto, or 

any attempt thereof, as defined in K.S.A. 21-5301, and amendments thereto; 

 

(5) intentional and premeditated killing of a law enforcement officer; 

 

(6) intentional and premeditated killing of more than one person as a part of the same act or transaction 

or in two or more acts or transactions connected together or constituting parts of a common scheme or 

course of conduct; or 

 

(7) intentional and premeditated killing of a child under the age of 14 in the commission of 

kidnapping, as defined in subsection (a) of K.S.A. 21-5408, and amendments thereto, or aggravated 

kidnapping, as defined in subsection (b) of K.S.A. 21-5408, and amendments thereto, when the 

kidnapping or aggravated kidnapping was committed with intent to commit a sex offense upon or with the 

child or with intent that the child commit or submit to a sex offense. 

 

(b) For purposes of this section, ñsex offenseò means rape, as defined in K.S.A. 21-5503, and 

amendments thereto, aggravated indecent liberties with a child, as defined in subsection (b) of K.S.A. 21-

5506, and amendments thereto, aggravated criminal sodomy, as defined in subsection (b) of K.S.A. 21-

5504, and amendments thereto, prostitution, as defined in K.S.A. 21-6419, and amendments thereto, 
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promoting prostitution, as defined in K.S.A. 21-6420, and amendments thereto, or sexual exploitation of a 

child, as defined in K.S.A. 21-5510, and amendments thereto. 

 

(c) Capital murder is an off-grid person felony. 

 

 

KENTUCKY 

KY. REV. STAT . ANN. § 507.040 (2012). MANSLAUGHTER IN THE S ECOND DEGREE. 

 

(1) A person is guilty of manslaughter in the second degree when he wantonly causes the death of another 

person, including, but not limited to, situations where the death results from the person's: 

 

 (a) Operation of a motor vehicle; or 

 

 (b) Leaving a child under the age of eight (8) years in a motor vehicle under circumstances which 

manifest an extreme indifference to human life and which create a grave risk of death to the child, thereby 

causing the death of the child. 

 

(2) Manslaughter in the second degree is a Class C felony. 

 

 

KY. REV. STAT . ANN. § 507A.020 (2012). FETAL HOMICIDE IN THE  FIRST DEGREE. 

 

(1) A person is guilty of fetal homicide in the first degree when: 

 

 (a) With intent to cause the death of an unborn child or with the intent necessary to commit an 

offense under KRS 507.020(1)(a), he causes the death of an unborn child; except that in any prosecution, 

a person shall not be guilty under this subsection if he acted under the influence of extreme emotional 

disturbance for which there was a reasonable explanation or excuse, the reasonableness of which is to be 

determined from the viewpoint of a person in the defendant's situation under the circumstances as the 

defendant believed them to be. However, nothing contained in this section shall constitute a defense to a 

prosecution for or preclude a conviction of fetal homicide in the second degree or any other crime; or 

 

 (b) Including but not limited to the operation of a motor vehicle under circumstances manifesting 

extreme indifference to human life, he wantonly engages in conduct which creates a grave risk of death to 

an unborn child and thereby causes the death of an unborn child. 

 

(2) Fetal homicide in the first degree is a capital offense. 

 

KY. REV. STAT . ANN. § 507A.030 (2012). FETAL HOMICIDE IN THE  SECOND DEGREE. 

  

(1) A person is guilty of fetal homicide in the second degree when: 
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 (a) With intent to cause serious physical injury to an unborn child or with the intent necessary to 

commit an offense under KRS 507.030(1)(a), he causes the death of an unborn child; or 

 

 (b) With intent to cause the death of an unborn child or with the intent necessary to commit an 

offense under KRS 507.030(1)(b), he causes the death of an unborn child under circumstances which do 

not constitute fetal homicide in the first degree because he acts under the influence of extreme emotional 

disturbance, as defined in KRS 507A.020(1)(a). 

 

(2) Fetal homicide in the second degree is a Class B felony. 

 

KY. REV. STAT . ANN. § 507A.040 (2012). FETAL HOMICIDE IN THE  THIRD DEGREE . 

 

(1) A person is guilty of fetal homicide in the third degree when he wantonly causes the death of an 

unborn child, including but not limited to situations where the death results from the person's operation of 

a motor vehicle. 

 

(2) Fetal homicide in the third degree is a Class C felony. 

 

KY. REV. STAT . ANN. § 507A.050 (2012). FETAL HOMICIDE IN THE  FOURTH DEGREE. 

 

(1) A person is guilty of fetal homicide in the fourth degree when, with recklessness, he causes the death 

of an unborn child. 

 

(2) Fetal homicide in the fourth degree is a Class D felony. 

 

KY. REV. STAT . ANN. § 507A.060 (2012). DEATH SENTENCE PROHIB ITED . 

 

The death of an unborn child shall not result in the imposition of a sentence of death, either as a result of 

the violation of KRS 507A.020 or as a result of the aggravation of another capital offense under KRS 

532.025(2). 

 

KY. REV. STAT . ANN. § 530.030 (2012). CONCEALING  BIRTH OF INFANT . 

 

(1) A person is guilty of concealing the birth of an infant when he conceals the corpse of a newborn child 

with intent to conceal the fact of its birth or to prevent a determination of whether it was born dead or 

alive. 

 

(2) Concealing the birth of an infant is a Class A misdemeanor. 

 

LOUISIANA 

LA. REV. STAT . ANN. § 14:30 (2012). FIRST DEGREE MURDER . 
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A. First degree murder is the killing of a human being: 

 

 (1) When the offender has specific intent to kill or to inflict great bodily harm and is engaged in 

the perpetration or attempted perpetration of aggravated kidnapping, second degree kidnapping, 

aggravated escape, aggravated arson, aggravated rape, forcible rape, aggravated burglary, armed robbery, 

assault by drive-by shooting, first degree robbery, second degree robbery, simple robbery, terrorism, 

cruelty to juveniles, or second degree cruelty to juveniles. 

 

 (2) When the offender has a specific intent to kill or to inflict great bodily harm upon a fireman, 

peace officer, or civilian employee of the Louisiana State Police Crime Laboratory or any other forensic 

laboratory engaged in the performance of his lawful duties, or when the specific intent to kill or to inflict 

great bodily harm is directly related to the victim's status as a fireman, peace officer, or civilian employee. 

 

 (3) When the offender has a specific intent to kill or to inflict great bodily harm upon more than 

one person. 

 

 (4) When the offender has specific intent to kill or inflict great bodily harm and has offered, has 

been offered, has given, or has received anything of value for the killing. 

 

 (5) When the offender has the specific intent to kill or to inflict great bodily harm upon a victim 

who is under the age of twelve or sixty-five years of age or older. 

 

 (6) When the offender has the specific intent to kill or to inflict great bodily harm while engaged 

in the distribution, exchange, sale, or purchase, or any attempt thereof, of a controlled dangerous 

substance listed in Schedules I, II, III, IV, or V of the Uniform Controlled Dangerous Substances Law. 

 

 (7) When the offender has specific intent to kill or to inflict great bodily harm and is engaged in 

the activities prohibited by R.S. 14:107.1(C)(1). 

 

 (8) When the offender has specific intent to kill or to inflict great bodily harm and there has been 

issued by a judge or magistrate any lawful order prohibiting contact between the offender and the victim 

in response to threats of physical violence or harm which was served on the offender and is in effect at the 

time of the homicide. 

 

 (9) When the offender has specific intent to kill or to inflict great bodily harm upon a victim who 

was a witness to a crime or was a member of the immediate family of a witness to a crime committed on a 

prior occasion and: 

 

  (a) The killing was committed for the purpose of preventing or influencing the victim's 

testimony in any criminal action or proceeding whether or not such action or proceeding had been 

commenced; or 

 

  (b) The killing was committed for the purpose of exacting retribution for the victim's 

prior testimony. 

 

 (10) When the offender has a specific intent to kill or to inflict great bodily harm upon a taxicab 

driver who is in the course and scope of his employment. For purposes of this Paragraph, ñtaxicabò means 

a motor vehicle for hire, carrying six passengers or less, including the driver thereof, that is subject to call 

from a garage, office, taxi stand, or otherwise. 
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 (11) When the offender has a specific intent to kill or inflict great bodily harm and the offender 

has previously acted with a specific intent to kill or inflict great bodily harm that resulted in the killing of 

one or more persons. 

 

B.  

 (1) For the purposes of Paragraph (A)(2) of this Section, the term ñpeace officerò means any 

peace officer, as defined in R.S. 40:2402, and includes any constable, marshal, deputy marshal, sheriff, 

deputy sheriff, local or state policeman, commissioned wildlife enforcement agent, federal law 

enforcement officer, jail or prison guard, parole officer, probation officer, judge, attorney general, 

assistant attorney general, attorney general's investigator, district attorney, assistant district attorney, or 

district attorney's investigator. 

 

 (2) For the purposes of Paragraph (A)(9) of this Section, the term ñmember of the immediate 

familyò means a husband, wife, father, mother, daughter, son, brother, sister, stepparent, grandparent, 

stepchild, or grandchild. 

 

 (3) For the purposes of Paragraph (A)(9) of this Section, the term ñwitnessò means any person 

who has testified or is expected to testify for the prosecution, or who, by reason of having relevant 

information, is subject to call or likely to be called as a witness for the prosecution, whether or not any 

action or proceeding has yet commenced. 

 

C. Penalty provisions. 

  

 (1) If the district attorney seeks a capital verdict, the offender shall be punished by death or life 

imprisonment at hard labor without benefit of parole, probation, or suspension of sentence, in accordance 

with the determination of the jury. The provisions of C.Cr.P. Art 782 relative to cases in which 

punishment may be capital shall apply. 

 

 (2) If the district attorney does not seek a capital verdict, the offender shall be punished by life 

imprisonment at hard labor without benefit of parole, probation or suspension of sentence. The provisions 

of C. Cr.P. Art 782 relative to cases in which punishment is necessarily confinement at hard labor shall 

apply. 

 

LA. REV. STAT . ANN. § 14:30.1 (2012). SECOND DEGREE MURDER. 

 

A. Second degree murder is the killing of a human being: 

 

(1) When the offender has a specific intent to kill or to inflict great bodily harm; or 

 

(2) When the offender is engaged in the perpetration or attempted perpetration of aggravated rape, 

forcible rape, aggravated arson, aggravated burglary, aggravated kidnapping, second degree kidnapping, 

aggravated escape, assault by drive-by shooting, armed robbery, first degree robbery, second degree 

robbery, simple robbery, cruelty to juveniles, second degree cruelty to juveniles, or terrorism, even 

though he has no intent to kill or to inflict great bodily harm. 

 

(3) When the offender unlawfully distributes or dispenses a controlled dangerous substance listed in 

Schedules I through V of the Uniform Controlled Dangerous Substances Law,1 or any combination 
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thereof, which is the direct cause of the death of the recipient who ingested or consumed the controlled 

dangerous substance. 

 

(4) When the offender unlawfully distributes or dispenses a controlled dangerous substance listed in 

Schedules I through V of the Uniform Controlled Dangerous Substances Law, or any combination 

thereof, to another who subsequently distributes or dispenses such controlled dangerous substance which 

is the direct cause of the death of the person who ingested or consumed the controlled dangerous 

substance. 

 

B. Whoever commits the crime of second degree murder shall be punished by life imprisonment at hard 

labor without benefit of parole, probation, or suspension of sentence. 

 

LA. REV. STAT . ANN. § 14:31 (2012). MANSLAUGHTER . 

 

A. Manslaughter is: 

 

(1) A homicide which would be murder under either Article 30 (first degree murder) or Article 30.1 

(second degree murder), but the offense is committed in sudden passion or heat of blood immediately 

caused by provocation sufficient to deprive an average person of his self-control and cool reflection. 

Provocation shall not reduce a homicide to manslaughter if the jury finds that the offender's blood had 

actually cooled, or that an average person's blood would have cooled, at the time the offense was 

committed; or 

 

(2) A homicide committed, without any intent to cause death or great bodily harm. 

 

 (a) When the offender is engaged in the perpetration or attempted perpetration of any felony not 

enumerated in Article 30 or 30.1, or of any intentional misdemeanor directly affecting the person; or 

 

 (b) When the offender is resisting lawful arrest by means, or in a manner, not inherently 

dangerous, and the circumstances are such that the killing would not be murder under Article 30 or 30.1. 

 

B. Whoever commits manslaughter shall be imprisoned at hard labor for not more than forty years. 

However, if the victim killed was under the age of ten years, the offender shall be imprisoned at hard 

labor, without benefit of probation or suspension of sentence, for not less than ten years nor more than 

forty years. 

 

LA. REV. STAT . ANN. § 14:32 (2012). NEGLIGENT HOMICIDE . 

 

A. Negligent homicide is either of the following: 

 

 (1) The killing of a human being by criminal negligence. 

 

 (2) The killing of a human being by a dog or other animal when the owner is reckless and 

criminally negligent in confining or restraining the dog or other animal. 

 

B. The violation of a statute or ordinance shall be considered only as presumptive evidence of such 

negligence. 
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C.  

 (1) Except as provided for in Paragraph (2) of this Subsection, whoever commits the crime of 

negligent homicide shall be imprisoned with or without hard labor for not more than five years, fined not 

more than five thousand dollars, or both. 

 

 (2)(a) If the victim killed was under the age of ten years, the offender shall be imprisoned at hard 

labor, without benefit of probation, parole, or suspension of sentence, for not less than two nor more than 

five years. 

 

  (b) If the court does not order the offender to a term of imprisonment when the following 

two factors are established, the court shall state, both orally and in writing at the time of sentencing, the 

reasons for not sentencing the offender to a term of imprisonment: 

 

   (i) The fatality was caused by a person engaged in the operation of, or in actual 

physical control of, any motor vehicle, aircraft, watercraft, or other means of conveyance; and 

 

   (ii) The offender's blood alcohol concentration contributed to the fatality. 

 

 (3) If the victim was killed by a dog or other animal, the owner of the dog or other animal shall be 

imprisoned with or without hard labor for not more than five years or fined not more than five thousand 

dollars, or both. 

 

D. The provisions of this Section shall not apply to: 

 

 (1) Any dog which is owned, or the service of which is employed, by any state or local law 

enforcement agency for the principal purpose of aiding in the detection of criminal activity, enforcement 

of laws, or apprehension of offenders. 

 

 (2) Any dog trained in accordance with the standards of a national or regional search and rescue 

association to respond to instructions from its handler in the search and rescue of lost or missing 

individuals and which dog, together with its handler, is prepared to render search and rescue services at 

the request of law enforcement. 

 

 (3) Any guide or service dog trained at a qualified dog guide or service school who is 

accompanying any blind person, visually handicapped person, deaf person, hearing impaired person, or 

otherwise physically disabled person who is using the dog as a guide or for service. 

 

 (4) Any attack made by a dog lawfully inside a dwelling, a place of business, or a motor vehicle 

as defined in R.S. 32:1(40), against a person who is attempting to make an unlawful entry into the 

dwelling, place of business, or motor vehicle, or who has made an unlawful entry into the dwelling, place 

of business, or motor vehicle, and the dog is protecting that property. 

 

 (5) Any attack made by livestock as defined in this Section. 

 

E. For the purposes of this Section: 

 

 (1) ñHarboring or keepingò means feeding, sheltering, or having custody over the animal for three 

or more consecutive days. 
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 (2) ñLivestockò means any animal except dogs and cats, bred, kept, maintained, raised, or used 

for profit, that is used in agriculture, aquaculture, agritourism, competition, recreation, or silvaculture, or 

for other related purposes or used in the production of crops, animals, or plant or animal products for 

market. This definition includes but is not limited to cattle, buffalo, bison, oxen, and other bovine; horses, 

mules, donkeys, and other equine; goats; sheep; swine; chickens, turkeys, and other poultry; domestic 

rabbits; imported exotic deer and antelope, elk, farm-raised white-tailed deer, farm-raised ratites, and 

other farm-raised exotic animals; fish, pet turtles, and other animals identified with aquaculture which are 

located in artificial reservoirs or enclosures that are both on privately owned property and constructed so 

as to prevent, at all times, the ingress and egress of fish life from public waters; any commercial crawfish 

from any crawfish pond; and any hybrid, mixture, or mutation of any such animal. 

 

 (3) ñOwnerò means any person, partnership, corporation, or other legal entity owning, harboring, 

or keeping any animal. 

 

LA. REV. STAT . ANN. § 14:32.5 (2012). FETICIDE DEFINED ; EXCEPTIONS. 

 

A. Feticide is the killing of an unborn child by the act, procurement, or culpable omission of a person 

other than the mother of the unborn child. The offense of feticide shall not include acts which cause the 

death of an unborn child if those acts were committed during any abortion to which the pregnant woman 

or her legal guardian has consented or which was performed in an emergency as defined in R.S. 

40:1299.35.12. Nor shall the offense of feticide include acts which are committed pursuant to usual and 

customary standards of medical practice during diagnostic testing or therapeutic treatment. 

 

B. Criminal feticide is of three grades: 

 

 (1) First degree feticide. 

 

 (2) Second degree feticide. 

 

 (3) Third degree feticide. 

 

LA. REV. STAT . ANN. § 14:32.6 (2012). FIRST DEGREE FETICIDE . 

 

A. First degree feticide is: 

 

 (1) The killing of an unborn child when the offender has a specific intent to kill or to inflict great 

bodily harm. 

 

 (2) The killing of an unborn child when the offender is engaged in the perpetration or attempted 

perpetration of aggravated rape, forcible rape, aggravated arson, aggravated burglary, aggravated 

kidnapping, second degree kidnapping, assault by drive-by shooting, aggravated escape, armed robbery, 

first degree robbery, second degree robbery, cruelty to juveniles, second degree cruelty to juveniles, 

terrorism, or simple robbery, even though he has no intent to kill or inflict great bodily harm. 

 

B. Whoever commits the crime of first degree feticide shall be imprisoned at hard labor for not more than 

fifteen years. 

 



  

National Center for Prosecution of Child Abuse 

National District Attorneys Association 

 107 

LA. REV. STAT . ANN. § 14:32.7 (2012). SECOND DEGREE FETICID E. 

 

A. Second degree feticide is: 

 

 (1) The killing of an unborn child which would be first degree feticide, but the offense is 

committed in sudden passion or heat of blood immediately caused by provocation of the mother of the 

unborn child sufficient to deprive an average person of his self control and cool reflection. Provocation 

shall not reduce a first degree feticide to second degree feticide if the jury finds that the offender's blood 

had actually cooled, or that an average person's blood would have cooled, at the time the offense was 

committed. 

 

 (2) A feticide committed without any intent to cause death or great bodily harm: 

 

  (a) When the offender is engaged in the perpetration or attempted perpetration of any 

felony not enumerated in Article 32.6 (first degree feticide), or of any intentional misdemeanor directly 

affecting the person; or 

 

  (b) When the offender is resisting lawful arrest by means, or in a manner, not inherently 

dangerous, and the circumstances are such that the killing would not be first degree feticide under Article 

32.6. 

 

B. Whoever commits the crime of second degree feticide shall be imprisoned at hard labor for not more 

than ten years. 

 

LA. REV. STAT . ANN. § 14:32.8 (2012). THIRD DEGREE FETICIDE . 

 

A. Third degree feticide is: 

 

 (1) The killing of an unborn child by criminal negligence. The violation of a statute or ordinance 

shall be considered only as presumptive evidence of such negligence. 

 

 (2) The killing of an unborn child caused proximately or caused directly by an offender engaged 

in the operation of, or in actual physical control of, any motor vehicle, aircraft, vessel, or other means of 

conveyance whether or not the offender had the intent to cause death or great bodily harm whenever any 

of the following conditions exist and such condition was a contributing factor to the killing: 

 

 (a) The offender is under the influence of alcoholic beverages as determined by chemical tests 

administered under the provisions of R.S. 32:662. 

 

 (b) The offender's blood alcohol concentration is 0.08 percent or more by weight based upon 

grams of alcohol per one hundred cubic centimeters of blood. 

 

 (c) The offender is under the influence of any controlled dangerous substance listed in Schedule I, 

II, III, IV, or V as set forth in R.S. 40:964. 

 

 (d) The offender is under the influence of alcoholic beverages. 
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 (e)(i) The offender is under the influence of a combination of alcohol and one or more drugs 

which are not controlled dangerous substances and which are legally obtainable with or without a 

prescription. 

 

  (ii) It shall be an affirmative defense to any charge under this Subparagraph that the label 

on the container of the prescription drug or the manufacturer's package of the drug does not contain a 

warning against combining the medication with alcohol. 

 

 (f) The offender is under the influence of one or more drugs which are not controlled dangerous 

substances and which are legally obtainable with or without a prescription and the influence is caused by 

the offender's knowingly consuming quantities of the drug or drugs which substantially exceed the dosage 

prescribed by the physician or the dosage recommended by the manufacturer of the drug. 

 

 (g) The operator's blood has any detectable amount of any controlled dangerous substance listed 

in Schedule I, II, III, or IV as set forth in R.S. 40:964, or a metabolite of such controlled dangerous 

substance, that has not been medically ordered or prescribed for the individual. 

 

B. Whoever commits the crime of third degree feticide shall be fined not less than two thousand dollars 

and shall be imprisoned with or without hard labor for not more than five years. 

 

 

MAINEΟ 

ME. REV. STAT . ANN. TIT . 17-A, §1251 (2012). IMPRISONMENT FOR MURD ER. 

 

A person convicted of the crime of murder shall be sentenced to imprisonment for life or for any term of 

years that is not less than 25. The sentence of the court shall specify the length of the sentence to be 

served and shall commit the person to the Department of Corrections. 

 

In setting the length of imprisonment, if the victim is a child who had not in fact attained the age of 6 

years at the time the crime was committed or if the victim is a woman that the convicted person knew or 

had reasonable cause to believe to be in fact pregnant at the time the crime was committed, a court shall 

assign special weight to this objective fact in determining the basic sentence in the first step of the 

sentencing process. The court shall assign special weight to any subjective victim impact in determining 

the final sentence in the 2nd and final step in the sentencing process. Nothing in this paragraph may be 

construed to restrict a court in setting the length of imprisonment from considering the age of the victim 

in other circumstances when relevant. 

MARYLAND 

MD. CODE ANN., CRIM . LAW § 2-103 (2012). VIABLE FETUSES. 

 

 ñViableò defined 

(a) For purposes of a prosecution under this title, ñviableò has the meaning stated in Ä 20-209 of the 

Health--General Article. 

Murder or manslaughter of viable fetus 
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(b) Except as provided in subsections (d) through (f) of this section, a prosecution may be instituted for 

murder or manslaughter of a viable fetus. 

 

Intent 

(c) A person prosecuted for murder or manslaughter as provided in subsection (b) of this section must 

have: 

 

 (1) intended to cause the death of the viable fetus; 

 

 (2) intended to cause serious physical injury to the viable fetus; or 

 

 (3) wantonly or recklessly disregarded the likelihood that the person's actions would cause the 

death of or serious physical injury to the viable fetus. 

Right to terminate pregnancy 

 

(d) Nothing in this section applies to or infringes on a woman's right to terminate a pregnancy as stated in 

§ 20-209 of the Health--General Article. 

Liability of medical professionals 

 

(e) Nothing in this section subjects a physician or other licensed medical professional to liability for fetal 

death that occurs in the course of administering lawful medical care. 

Act or failure to act of pregnant woman 

 

(f) Nothing in this section applies to an act or failure to act of a pregnant woman with regard to her own 

fetus. 

 

Personhood or rights of fetus 

 

(g) Nothing in this section shall be construed to confer personhood or any rights on the fetus. 

Death penalty 

 

(h) The commission of first degree murder of a viable fetus under this section, in conjunction with the 

commission of another first degree murder arising out of the same incident, does not constitute an 

aggravating circumstance subjecting a defendant to the death penalty under § 2-303(g)(ix) of this title. 

 

MD. CODE ANN., CRIM . LAW § 2-303 (2012). FIRST DEGREE MURDER -- SENTENCING PROCEDURE -- 

DEATH PENALTY . 

 

Definitions 

(a)(1) In this section the following words have the meanings indicated. 

 

 (2)(i) ñCorrectional facilityò has the meaning stated in Ä 1-101 of this article. 

 

  (ii) ñCorrectional facilityò includes: 

 

   1. an institution for the confinement or detention of juveniles charged with or 

adjudicated as being delinquent; and 
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   2. a hospital in which a person is confined under an order of a court exercising 

criminal jurisdiction. 

 

 (3)(i) ñLaw enforcement officerò means a law enforcement officer as defined under the Law 

Enforcement Officers' Bill of Rights,1 § 3-101 of the Public Safety Article. 

 

  (ii) ñLaw enforcement officerò includes: 

 

   1. a law enforcement officer of a jurisdiction outside of the State; 

 

   2. an officer serving in a probationary status; 

 

   3. a parole and probation officer; and 

 

   4. a law enforcement officer while privately employed as a security officer or 

special police officer under Title 3, Subtitle 3 of the Public Safety Article if the law enforcement officer is 

wearing the uniform worn while acting in an official capacity or is displaying prominently the officer's 

official badge or other insignia of office. 

 

Imposition of death penalty--Sentencing proceeding 

(b) If the State gave notice under § 2-202(a)(1) of this title, a separate sentencing proceeding shall be held 

as soon as practicable after a defendant is found guilty of murder in the first degree to determine whether 

the defendant shall be sentenced to death. 

Imposition of death penalty--Determination by court or jury 

 

(c) The sentencing proceeding under subsection (b) of this section shall be conducted: 

 

 (1) before the jury that determined the defendant's guilt; 

 

 (2) before a jury impaneled for purposes of the proceeding if: 

 

  (i) the defendant was convicted based on a guilty plea; 

 

  (ii) the defendant was convicted after a trial by a court sitting without a jury; 

 

 (iii) the court, for good cause, discharged the jury that convicted the defendant; or 

 

  (iv) a court of competent jurisdiction remanded the case for resentencing following a 

review of the original sentence of death; or 

 

 (3) before the court, if the defendant waives a jury sentencing proceeding. 

 

Jury composition--Alternate jurors 

(d)(1) A judge shall appoint at least two alternate jurors when impaneling a jury for any proceeding: 

 

  (i) in which the defendant is being tried for a crime for which the death penalty may be 

imposed; or 

 

  (ii) that is held under this section. 
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 (2) The alternate jurors shall be retained throughout the proceedings under any restrictions that 

the judge imposes. 

 

 (3) Subject to paragraph (4) of this subsection, if a juror dies, is disqualified, becomes 

incapacitated, or is discharged for any other reason before the jury begins its deliberations on sentencing, 

an alternate juror becomes a juror in the order selected, and serves in all respects as a juror selected on the 

regular trial panel. 

 

 (4) An alternate juror may not replace a juror who is discharged during the actual deliberations of 

the jury on the guilt or innocence of the defendant or on sentencing. 

Evidence; opportunity for arguments 

 

(e)(1) The following type of evidence is admissible in a sentencing proceeding: 

 

  (i) evidence relating to a mitigating circumstance that is listed under subsection (h) of this 

section; 

 

  (ii) evidence relating to an aggravating circumstance: 

 

   1. that is listed under subsection (g) of this section; and 

 

   2. of which the State provided notice under § 2-202(a)(1)(ii) of this title; 

 

  (iii) evidence of a prior criminal conviction, guilty plea, plea of nolo contendere, or the 

absence of any prior convictions or pleas, to the same extent that the evidence would be admissible in 

other sentencing procedures; 

 

  (iv) subject to paragraph (2) of this subsection, any presentence investigation report; and 

 

  (v) any other evidence the court finds to have probative value and relevance to 

sentencing, if the defendant has a fair opportunity to rebut any statement. 

 

 (2) A recommendation in a presentence investigation report as to a sentence is not admissible in a 

sentencing proceeding. 

 

 (3) The State and the defendant or counsel for the defendant may present argument for or against 

the sentence of death. 

 

Jury instructions 

(f)(1) After the evidence is presented to the jury in the sentencing proceeding, the court shall: 

 

  (i) give any appropriate instructions allowed by law; and 

 

  (ii) instruct the jury as to: 

 

   1. the findings that the jury must make to determine whether the defendant shall 

be sentenced to death, imprisonment for life without the possibility of parole, or imprisonment for life; 

and 
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   2. the burden of proof applicable to the findings under subsection (g)(2) or (i)(1) 

and (2) of this section. 

 

 (2) The court may not instruct the jury that the jury is to assume that a sentence of life 

imprisonment is for the natural life of the defendant. 

 

Consideration of aggravating circumstances 

(g)(1) In determining a sentence under subsection (b) of this section, the court or jury first shall consider 

whether any of the following aggravating circumstances exists beyond a reasonable doubt: 

 

  (i) one or more persons committed the murder of a law enforcement officer while the 

officer was performing the officer's duties; 

  (ii) the defendant committed the murder while confined in a correctional facility; 

 

  (iii) the defendant committed the murder in furtherance of an escape from, an attempt to 

escape from, or an attempt to evade lawful arrest, custody, or detention by: 

 

   1. a guard or officer of a correctional facility; or 

 

   2. a law enforcement officer; 

 

  (iv) the victim was taken or attempted to be taken in the course of an abduction, 

kidnapping, or an attempt to abduct or kidnap; 

 

  (v) the victim was a child abducted in violation of § 3-503(a)(1) of this article; 

 

  (vi) the defendant committed the murder under an agreement or contract for remuneration 

or promise of remuneration to commit the murder; 

 

  (vii) the defendant employed or engaged another to commit the murder and the murder 

was committed under an agreement or contract for remuneration or promise of remuneration; 

 

  (viii) the defendant committed the murder while under a sentence of death or 

imprisonment for life; 

 

  (ix) the defendant committed more than one murder in the first degree arising out of the 

same incident; or 

 

  (x) the defendant committed the murder while committing, or attempting to commit: 

 

   1. arson in the first degree; 

 

   2. carjacking or armed carjacking; 

 

   3. rape in the first degree; 

 

   4. robbery under § 3-402 or § 3-403 of this article; or 

 

   5. sexual offense in the first degree. 

 



  

National Center for Prosecution of Child Abuse 

National District Attorneys Association 

 113 

 (2) If the court or jury does not find that one or more of the aggravating circumstances exist 

beyond a reasonable doubt: 

 

  (i) it shall state that conclusion in writing; and 

 

  (ii) a death sentence may not be imposed. 

 

Consideration of mitigating circumstances 

(h)(1) In this subsection, ñcrime of violenceò means: 

 

  (i) abduction; 

 

  (ii) arson in the first degree; 

 

  (iii) carjacking or armed carjacking; 

 

  (iv) escape in the first degree; 

 

  (v) kidnapping; 

 

  (vi) mayhem; 

 

  (vii) murder; 

 

  (viii) rape in the first or second degree; 

 

  (ix) robbery under § 3-402 or § 3-403 of this article; 

 

  (x) sexual offense in the first or second degree; 

 

  (xi) manslaughter other than involuntary manslaughter; 

 

  (xii) an attempt to commit any crime listed in items (i) through (xi) of this paragraph; or 

 

  (xiii) the use of a handgun in the commission of a felony or other crime of violence. 

 

 (2) If the court or jury finds beyond a reasonable doubt that one or more of the aggravating 

circumstances under subsection (g) of this section exists, it then shall consider whether any of the 

following mitigating circumstances exists based on a preponderance of the evidence: 

 

  (i) the defendant previously has not: 

 

   1. been found guilty of a crime of violence; 

 

   2. entered a guilty plea or a plea of nolo contendere to a charge of a crime of 

violence; or 

 

   3. received probation before judgment for a crime of violence; 
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  (ii) the victim was a participant in the conduct of the defendant or consented to the act 

that caused the victim's death; 

 

  (iii) the defendant acted under substantial duress, domination, or provocation of another, 

but not so substantial as to constitute a complete defense to the prosecution; 

 

  (iv) the murder was committed while the capacity of the defendant to appreciate the 

criminality of the defendant's conduct or to conform that conduct to the requirements of law was 

substantially impaired due to emotional disturbance, mental disorder, or mental incapacity; 

 

  (v) the defendant was of a youthful age at the time of the murder; 

 

  (vi) the act of the defendant was not the sole proximate cause of the victim's death; 

 

  (vii) it is unlikely that the defendant will engage in further criminal activity that would be 

a continuing threat to society; or 

 

  (viii) any other fact that the court or jury specifically sets forth in writing as a mitigating 

circumstance in the case. 

 

Findings; documentation of decision 

(i)(1) If the court or jury finds that one or more of the mitigating circumstances under subsection (h) of 

this section exists, it shall determine by a preponderance of the evidence whether the aggravating 

circumstances under subsection (g) of this section outweigh the mitigating circumstances. 

 

 (2) If the court or jury finds that the aggravating circumstances: 

 

  (i) outweigh the mitigating circumstances, a death sentence shall be imposed; or 

 

  (ii) do not outweigh the mitigating circumstances, a death sentence may not be imposed. 

 

 (3) If the determination is by a jury, a decision to impose a death sentence must be unanimous 

and shall be signed by the jury foreperson. 

 

 (4) A court or jury shall put its determination in writing and shall state specifically:  

 

  (i) each aggravating circumstance found; 

 

  (ii) each mitigating circumstance found; 

 

  (iii) whether any aggravating circumstances found under subsection (g) of this section 

outweigh the mitigating circumstances found under subsection (h) of this section; 

 

  (iv) whether the aggravating circumstances found under subsection (g) of this section do 

not outweigh the mitigating circumstances found under subsection (h) of this section; and 

 

  (v) the sentence determined under subsection (g)(2) of this section or paragraphs (1) and  

  

 (2) of this subsection. 
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Sentencing 

(j)(1) If a jury determines that a death sentence shall be imposed under the provisions of this section, the 

court shall impose a death sentence. 

 

 (2) If, within a reasonable time, the jury is unable to agree as to whether a death sentence shall be 

imposed, the court may not impose a death sentence. 

 

 (3) If the sentencing proceeding is conducted before a court without a jury, the court shall 

determine whether a death sentence shall be imposed under the provisions of this section. 

 

 (4) If the court or jury determines that a death sentence may not be imposed and the State gave 

notice under § 2-203(1) of this title, a determination shall be made concerning imprisonment for life 

without the possibility of parole under § 2-304 of this subtitle. 

 

 (5) If the court or jury determines that a death sentence may not be imposed and if the State did 

not give notice under § 2-203(1) of this title, the court shall impose a sentence of imprisonment for life. 

 

Certification of proceedings 

(k)(1) Immediately after the imposition of a death sentence: 

 

  (i) the clerk of the court in which sentence is imposed, if different from the court where 

the indictment or information was filed, shall certify the proceedings to the clerk of the court where the 

indictment or information was filed; and 

 

  (ii) the clerk of the court where the indictment or information was filed shall copy the 

docket entries in the inmate's case, sign the copies, and deliver them to the Governor. 

 

 (2) The docket entries shall show fully the sentence of the court and the date that the sentence was 

entered. 

 

Method of imposing death sentence 

(l) If the defendant is sentenced to death, the court before which the defendant is tried and convicted shall 

sentence the defendant to death by intravenous administration of a lethal quantity of an ultrashort-acting 

barbiturate or other similar drug in combination with a chemical paralytic agent. 

 

MD. CODE ANN., CRIM . LAW § 3-601 (2012). CHILD ABUSE . 

 

Definitions 

 

(a)(1) In this section the following words have the meanings indicated. 

 

 (2) ñAbuseò means physical injury sustained by a minor as a result of cruel or inhumane 

treatment or as a result of a malicious act under circumstances that indicate that the minor's health or 

welfare is harmed or threatened by the treatment or act. 

 

 (3) ñFamily memberò means a relative of a minor by blood, adoption, or marriage. 
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 (4) ñHousehold memberò means a person who lives with or is a regular presence in a home of a 

minor at the time of the alleged abuse. 

 

 (5) ñSevere physical injuryò means: 

 

  (i) brain injury or bleeding within the skull; 

 

  (ii) starvation; or 

 

  (iii) physical injury that: 

 

   1. creates a substantial risk of death; or 

    

   2. causes permanent or protracted serious: 

 

    A. disfigurement; 

 

    B. loss of the function of any bodily member or organ; or 

 

    C. impairment of the function of any bodily member or organ. 

 

Child abuse in the first degree 

(b)(1) A parent, family member, household member, or other person who has permanent or temporary 

care or custody or responsibility for the supervision of a minor may not cause abuse to the minor that: 

 

  (i) results in the death of the minor; or 

 

  (ii) causes severe physical injury to the minor. 

 

 (2) Except as provided in subsection (c) of this section, a person who violates paragraph (1) of 

this subsection is guilty of the felony of child abuse in the first degree and on conviction is subject to: 

 

  (i) imprisonment not exceeding 25 years; or 

 

  (ii) if the violation results in the death of the victim, imprisonment not exceeding 40 

years. 

 

Repeat offenders 

(c) A person who violates this section after being convicted of a previous violation of this section is guilty 

of a felony and on conviction is subject to: 

 

 (1) imprisonment not exceeding 25 years; or 

 

 (2) if the violation results in the death of the victim, imprisonment not exceeding 40 years. 

Child abuse in the second degree 

 

(d)(1)(i) A parent or other person who has permanent or temporary care or custody or responsibility for 

the supervision of a minor may not cause abuse to the minor. 

  (ii) A household member or family member may not cause abuse to a minor. 
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 (2) Except as provided in subsection (c) of this section, a person who violates paragraph (1) of 

this subsection is guilty of the felony of child abuse in the second degree and on conviction is subject to 

imprisonment not exceeding 15 years. 

Sentencing 

 

(e) A sentence imposed under this section may be separate from and consecutive to or concurrent with a 

sentence for any crime based on the act establishing the violation of this section. 

 

MD. CODE ANN., CRIM . LAW § 14-101 (2012). MANDATORY SENTENCES FOR CRIMES OF VIOLENC E. 

 

 ñCrime of violenceò defined 

(a) In this section, ñcrime of violenceò means: 

 

 (1) abduction; 

 

 (2) arson in the first degree; 

 

 (3) kidnapping; 

 

 (4) manslaughter, except involuntary manslaughter; 

 

 (5) mayhem; 

 

 (6) maiming, as previously proscribed under former Article 27, §§ 385 and 386 of the Code; 

 

 (7) murder; 

 

 (8) rape; 

 

 (9) robbery under § 3-402 or § 3-403 of this article; 

 

 (10) carjacking; 

 

 (11) armed carjacking; 

 

 (12) sexual offense in the first degree; 

 

 (13) sexual offense in the second degree; 

 

 (14) use of a handgun in the commission of a felony or other crime of violence; 

 

 (15) child abuse in the first degree under § 3-601 of this article; 

 

 (16) sexual abuse of a minor under § 3-602 of this article if: 

 

  (i) the victim is under the age of 13 years and the offender is an adult at the time of the 

offense; and 
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  (ii) the offense involved: 

 

   1. vaginal intercourse, as defined in § 3-301 of this article; 

 

   2. a sexual act, as defined in § 3-301 of this article; 

 

   3. an act in which a part of the offender's body penetrates, however slightly, into 

the victim's genital opening or anus; or 

 

   4. the intentional touching, not through the clothing, of the victim's or the 

offender's genital, anal, or other intimate area for sexual arousal, gratification, or abuse; 

 

 (17) an attempt to commit any of the crimes described in items (1) through (16) of this 

subsection; 

 

 (18) continuing course of conduct with a child under § 3-315 of this article; 

 

 (19) assault in the first degree; 

 

 (20) assault with intent to murder; 

 

 (21) assault with intent to rape; 

 

 (22) assault with intent to rob; 

 

 (23) assault with intent to commit a sexual offense in the first degree; and 

 

 (24) assault with intent to commit a sexual offense in the second degree. 

 

Scope of section 

(b) This section does not apply if a person is sentenced to death. 

Fourth conviction of crime of violence 

(c)(1) Except as provided in subsection (g) of this section, on conviction for a fourth time of a crime of 

violence, a person who has served three separate terms of confinement in a correctional facility as a result 

of three separate convictions of any crime of violence shall be sentenced to life imprisonment without the 

possibility of parole. 

 

 (2) Notwithstanding any other law, the provisions of this subsection are mandatory. 

 

Third conviction of crime of violence 

(d)(1) Except as provided in subsection (g) of this section, on conviction for a third time of a crime of 

violence, a person shall be sentenced to imprisonment for the term allowed by law but not less than 25 

years, if the person: 

  (i) has been convicted of a crime of violence on two prior separate occasions: 

 

   1. in which the second or succeeding crime is committed after there has been a 

charging document filed for the preceding occasion; and 

 

   2. for which the convictions do not arise from a single incident; and 
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  (ii) has served at least one term of confinement in a correctional facility as a result of a 

conviction of a crime of violence. 

 

 (2) The court may not suspend all or part of the mandatory 25-year sentence required under this 

subsection. 

 

 (3) A person sentenced under this subsection is not eligible for parole except in accordance with 

the provisions of § 4-305 of the Correctional Services Article. 

Second conviction of crime of violence 

 

(e)(1) On conviction for a second time of a crime of violence committed on or after October 1, 1994, a 

person shall be sentenced to imprisonment for the term allowed by law, but not less than 10 years, if the 

person: 

 

   (i) has been convicted on a prior occasion of a crime of violence, including a 

conviction for a crime committed before October 1, 1994; and 

 

   (ii) served a term of confinement in a correctional facility for that conviction. 

 

 (2) The court may not suspend all or part of the mandatory 10-year sentence required under this 

subsection. 

 

Compliance with Maryland Rules 

(f) If the State intends to proceed against a person as a subsequent offender under this section, it shall 

comply with the procedures set forth in the Maryland Rules for the indictment and trial of a subsequent 

offender. 

 

Eligibility for parole after age 65 

(g)(1) A person sentenced under this section may petition for and be granted parole if the person: 

 

   (i) is at least 65 years old; and 

 

   (ii) has served at least 15 years of the sentence imposed under this section. 

 

 (2) The Maryland Parole Commission shall adopt regulations to implement this subsection. 

 

MASSACHUSETTS 
 

MASS. ANN. LAW CH. 272, § 22 (2013). CONCEALMENT OF DEATH OF CHILD BORN OUT OF  WEDLOCK . 

 

A parent who conceals the death of the issue of such parent, which if born alive would be a child born out 

of wedlock, so that it cannot be ascertained whether it was born alive or, if born alive, whether it was 

murdered, shall be punished by a fine of not more than one hundred dollars or by imprisonment for not 

more than one year. 
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MASS. ANN. LAW CH. 279, § 69 (2013). AGGRAVATING AND MITIG ATING CIRCUMSTANCES IN DEATH 

PENALTY CASES. 

 

(a) In all cases in which the death penalty may be authorized, the statutory aggravating circumstances are: 

 

 (1) the murder was committed on a victim who was killed while serving in the performance of his 

official duties as one or more of the following: police officer, special police officer, state or federal law 

enforcement officer, firefighter, officer or employee of the department of correction, officer or employee 

of a sheriff's department, officer or employee of a jail or officer or employee of a house of correction; 

 

 (2) the murder was committed by a defendant who was at the time incarcerated in a jail, house of 

correction, prison, state prison or a correctional or penal institution or a facility used for the housing or 

treatment or housing and treatment of prisoners; 

 

 (3) the murder was committed on a victim who was killed while engaged in the performance of 

his official duties as a judge, prosecuting attorney, juror, or witness; 

 

 (4) the murder was committed by a defendant who had previously been convicted of murder in 

the first degree, or of an offense in any other federal, state or territorial jurisdiction of the United States 

which is the same as or necessarily includes the elements of the offense of murder in the first degree; 

 

 (5) the murder was committed by the defendant pursuant to a contract, agreement or 

understanding by which he was to receive money or anything of value in return for committing the 

murder; 

 

 (6) the murder was committed by the defendant for the purpose of avoiding, interfering with, or 

preventing a lawful arrest of the defendant or another, or the murder was committed by the defendant for 

the purpose of effectuating an escape or attempting to effectuate an escape of the defendant or another 

from custody in a place of lawful confinement; 

 

 (7) the murder involved torture to the victim or the intentional infliction of extreme pain prior to 

death demonstrating a total disregard to the suffering of the victim; 

 

 (8) the murder was committed as part of a course of conduct involving the killing of or causing 

serious bodily injury to or the attempted killing of or the attempted causing of serious bodily injury to 

more than one person by the defendant; 

 

 (9) the murder was committed by means of a destructive device, bomb, or explosive planted, 

hidden, mailed, delivered, or concealed in any place, area, dwelling, building, or structure by the 

defendant or the murder was committed by means such that the defendant knew or reasonably should 

have known that his act or acts would create a grave risk of death or serious bodily injury to more than 

one person; or 

 

 (10) the murder was committed by the defendant and occurred during the commission or 

attempted commission or flight after committing or flight after attempting to commit aggravated rape, 

rape, rape of a child, indecent assault and battery on a child under fourteen, assault with intent to rape, 

assault on a child under sixteen years of age with intent to rape, kidnapping for ransom, kidnapping, 

armed robbery, unarmed robbery, breaking and entering with intent to commit a felony, armed assault in a 

dwelling, arson, confining or putting in fear or otherwise harming another for the purpose of stealing from 



  

National Center for Prosecution of Child Abuse 

National District Attorneys Association 

 121 

depositories, or the murder occurred while the defendant was in possession of a sawed-off shotgun or a 

machine gun. 

 

(b) In all cases in which the death penalty may be authorized, the mitigating circumstances shall be any 

factors proffered by the defendant or the commonwealth which are relevant in determining whether to 

impose a sentence less than death, including, but not limited to, any aspect of the defendant's character, 

propensities, or record and any of the circumstances of the murder, including but not limited to the 

following: 

 

 (1) the defendant has no significant history of prior criminal convictions; 

 

 (2) the victim was a participant in the defendant's conduct or had consented to it; 

 

 (3) the murder was committed while the defendant was under extreme duress or under the 

domination or control of another; 

 

 (4) the offense was committed while the capacity of the defendant to appreciate the criminality of 

his conduct or to conform his conduct to the requirements of the law was impaired as a result of a mental 

disease or defect, organic brain damage, emotional illness brought on by stress or prescribed medication, 

intoxication, or legal or illegal drug use by the defendant which was insufficient to establish a defense to 

the murder but which substantially affected his judgment; 

 

 (5) the defendant was over the age of seventy-five at the time of the murder, or any other relevant 

consideration regarding the age of the defendant at the time of the murder; 

 

 (6) the defendant was battered or otherwise physically, sexually, or mentally abused by the victim 

in connection with or immediately prior to the murder for which the defendant was convicted; 

 

 (7) the defendant was experiencing post-traumatic stress syndrome caused by military service 

during a declared or undeclared war. 

 

MICHIGAN 
 

M ICH . COMP. LAWS § 750-14 (2012). M ISCARRIAGE ; ADMINISTERING WITH I NTENT TO 

PROCURE. 
 

Any person who shall wilfully administer to any pregnant woman any medicine, drug, substance or thing 

whatever, or shall employ any instrument or other means whatever, with intent thereby to procure the 

miscarriage of any such woman, unless the same shall have been necessary to preserve the life of such 

woman, shall be guilty of a felony, and in case the death of such pregnant woman be thereby produced, 

the offense shall be deemed manslaughter. 

In any prosecution under this section, it shall not be necessary for the prosecution to prove that no such 

necessity existed. 
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M ICH . COMP. LAWS § 750-135A (2012). LEAVING CHILD UNATTEN DED IN VEHICLE POSIN G 

UNREASONABLE RISK OF  HARM OR INJURY TO CH ILD . 

 

(1) A person who is responsible for the care or welfare of a child shall not leave that child unattended in a 

vehicle for a period of time that poses an unreasonable risk of harm or injury to the child or under 

circumstances that pose an unreasonable risk of harm or injury to the child. 

 

 (2) A person who violates this section is guilty of a crime as follows: 

 

  (a) Except as otherwise provided in subdivisions (b) to (d), the person is guilty of a 

misdemeanor punishable by imprisonment for not more than 93 days or a fine of not more than $500.00, 

or both. 

 

  (b) If the violation results in physical harm other than serious physical harm to the child, 

the person is guilty of a misdemeanor punishable by imprisonment for not more than 1 year or a fine of 

not more than $1,000.00, or both. 

 

  (c) If the violation results in serious physical harm to the child, the person is guilty of a 

felony punishable by imprisonment for not more than 10 years or a fine of not more than $5,000.00, or 

both. 

 

  (d) If the violation results in the death of the child, the person is guilty of a felony 

punishable by imprisonment for not more than 15 years or a fine of not more than $10,000.00, or both. 

 

 (3) As used in this section: 

 

  (a) ñChildò means an individual less than 6 years of age. 

 

  (b) ñPhysical harmò and ñserious physical harmò mean those terms as defined in section 

136b. 

 

  (c) ñUnattendedò means alone or without the supervision of an individual 13 years of age 

or older who is not legally incapacitated. 

 

  (d) ñVehicleò means that term as defined in section 79 of the Michigan vehicle code, 

1949 PA 300, MCL 257.79. 

 

M ICH . COMP. LAWS § 600-2922A (2012). ISSUE; CONCEALMENT OF DEATH  BY MOTHER . 

 

(1) A person who commits a wrongful or negligent act against a pregnant individual is liable for damages 

if the act results in a miscarriage or stillbirth by that individual, or physical injury to or the death of the 

embryo or fetus. 

 

 (2) This section does not apply to any of the following: 

 

  (a) An act committed by the pregnant individual. 
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  (b) A medical procedure performed by a physician or other licensed health professional 

within the scope of his or her practice and with the pregnant individual's consent or the consent of an 

individual who may lawfully provide consent on her behalf or without consent as necessitated by a 

medical emergency. 

 

  (c) The lawful dispensation, administration, or prescription of medication. 

 

 (3) This section does not prohibit a civil action under any other applicable law. 

 

 (4) As used in this section, ñphysician or other licensed health professionalò means a person 

licensed under article 15 of the public health code, 1978 PA 368, MCL 333.16101 to 333.18838. 

 

M ICH . COMP. LAWS § 750-150 (2012). ISSUE; CONCEALMENT OF DEATH  BY UNMARRIED WOMAN . 

 

If any unmarried woman conceals the death of any issue of her body, so that it may not be known whether 

such issue was born alive or not, or whether it was not murdered, she shall be punished by a fine not 

exceeding $1,000.00 or imprisonment for not more than 1 year. 

 

M ICH . COMP. LAWS § 750-316 (2012). FIRST DEGREE MURDER ; DEFINITIONS . 

 

(1) A person who commits any of the following is guilty of first degree murder and shall be punished by 

imprisonment for life: 

 

 (a) Murder perpetrated by means of poison, lying in wait, or any other willful, deliberate, and 

premeditated killing. 

 

 (b) Murder committed in the perpetration of, or attempt to perpetrate, arson, criminal sexual 

conduct in the first, second, or third degree, child abuse in the first degree, a major controlled substance 

offense, robbery, carjacking, breaking and entering of a dwelling, home invasion in the first or second 

degree, larceny of any kind, extortion, kidnapping, vulnerable adult abuse in the first and second degree 

under section 145n, 1 torture under section 85, 2 or aggravated stalking under section 411i.3 

 

 (c) A murder of a peace officer or a corrections officer committed while the peace officer or 

corrections officer is lawfully engaged in the performance of any of his or her duties as a peace officer or 

corrections officer, knowing that the peace officer or corrections officer is a peace officer or corrections 

officer engaged in the performance of his or her duty as a peace officer or corrections officer. 

 

(2) As used in this section: 

 

 (a) ñArsonò means a felony violation of chapter X.4 

 

 (b) ñCorrections officerò means any of the following: 

 

  (i) A prison or jail guard or other prison or jail personnel. 

 

  (ii) Any of the personnel of a boot camp, special alternative incarceration unit, or other 

minimum security correctional facility. 
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  (iii) A parole or probation officer. 

 

 (c) ñMajor controlled substance offenseò means any of the following: 

 

  (i) A violation of section 7401(2)(a)(i) to (iii) of the public health code, 1978 PA 368, 

MCL 333.7401. 

 

  (ii) A violation of section 7403(2)(a)(i) to (iii) of the public health code, 1978 PA 368, 

MCL 333.7403. 

 

  (iii) A conspiracy to commit an offense listed in subparagraph (i) or (ii). 

 

 (d) ñPeace officerò means any of the following: 

 

  (i) A police or conservation officer of this state or a political subdivision of this state. 

 

  (ii) A police or conservation officer of the United States. 

 

  (iii) A police or conservation officer of another state or a political subdivision of another 

state. 

 

M ICH . COMP. LAWS § 750.322 (2012). MANSLAUGHTER ; WILFUL KILLING OF UN BORN QUICK CHILD . 

 

The willful  killing of an unborn quick child by any injury to the mother of such child, which would be 

murder if it resulted in the death of such mother, shall be deemed manslaughter. 

 

M ICH . COMP. LAWS § 750.323 (2012). MANSLAUGHTER ; DEATH OF QUICK CHILD  OR MOTHER FROM 

USE OF MEDICINE OR I NSTRUMENT . 

 

Any person who shall administer to any woman pregnant with a quick child any medicine, drug or 

substance whatever, or shall use or employ any instrument or other means, with intent thereby to destroy 

such child, unless the same shall have been necessary to preserve the life of such mother, shall, in case the 

death of such child or of such mother be thereby produced, be guilty of manslaughter. 

 

In any prosecution under this section, it shall not be necessary for the prosecution to prove that no such 

necessity existed. 

 

MINNESOTA 

M INN . STAT . § 609.185 (2013). MURDER IN THE FIRST D EGREE. 

 

(a) Whoever does any of the following is guilty of murder in the first degree and shall be sentenced to 

imprisonment for life: 
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 (1) causes the death of a human being with premeditation and with intent to effect the death of the 

person or of another; 

 

 (2) causes the death of a human being while committing or attempting to commit criminal sexual 

conduct in the first or second degree with force or violence, either upon or affecting the person or another; 

 

 (3) causes the death of a human being with intent to effect the death of the person or another, 

while committing or attempting to commit burglary, aggravated robbery, kidnapping, arson in the first or 

second degree, a drive-by shooting, tampering with a witness in the first degree, escape from custody, or 

any felony violation of chapter 152 involving the unlawful sale of a controlled substance; 

 

 (4) causes the death of a peace officer or a guard employed at a Minnesota state or local 

correctional facility, with intent to effect the death of that person or another, while the peace officer or 

guard is engaged in the performance of official duties; 

 

 (5) causes the death of a minor while committing child abuse, when the perpetrator has engaged 

in a past pattern of child abuse upon a child and the death occurs under circumstances manifesting an 

extreme indifference to human life; 

 

 (6) causes the death of a human being while committing domestic abuse, when the perpetrator has 

engaged in a past pattern of domestic abuse upon the victim or upon another family or household member 

and the death occurs under circumstances manifesting an extreme indifference to human life; or 

 

 (7) causes the death of a human being while committing, conspiring to commit, or attempting to 

commit a felony crime to further terrorism and the death occurs under circumstances manifesting an 

extreme indifference to human life. 

 

(b) For purposes of paragraph (a), clause (5), ñchild abuseò means an act committed against a minor 

victim that constitutes a violation of the following laws of this state or any similar laws of the United 

States or any other state: section 609.221; 609.222; 609.223; 609.224; 609.2242; 609.342; 609.343; 

609.344; 609.345; 609.377; 609.378; or 609.713. 

 

(c) For purposes of paragraph (a), clause (6), ñdomestic abuseò means an act that: 

 

 (1) constitutes a violation of section 609.221, 609.222, 609.223, 609.224, 609.2242, 609.342, 

609.343, 609.344, 609.345, 609.713, or any similar laws of the United States or any other state; and 

 

 (2) is committed against the victim who is a family or household member as defined in section 

518B.01, subdivision 2, paragraph (b). 

 

(d) For purposes of paragraph (a), clause (7), ñfurther terrorismò has the meaning given in section 

609.714, subdivision 1. 

 

M INN . STAT . § 609.20 (2013). MANSLAUGHTER IN THE F IRST DEGREE. 

 

Whoever does any of the following is guilty of manslaughter in the first degree and may be sentenced to 

imprisonment for not more than 15 years or to payment of a fine of not more than $30,000, or both: 
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 (1) intentionally causes the death of another person in the heat of passion provoked by such words 

or acts of another as would provoke a person of ordinary self-control under like circumstances, provided 

that the crying of a child does not constitute provocation; 

 

 (2) violates section 609.224 and causes the death of another or causes the death of another in 

committing or attempting to commit a misdemeanor or gross misdemeanor offense with such force and 

violence that death of or great bodily harm to any person was reasonably foreseeable, and murder in the 

first or second degree was not committed thereby; 

 

 (3) intentionally causes the death of another person because the actor is coerced by threats made 

by someone other than the actor's coconspirator and which cause the actor reasonably to believe that the 

act performed by the actor is the only means of preventing imminent death to the actor or another; 

 

 (4) proximately causes the death of another, without intent to cause death by, directly or 

indirectly, unlawfully selling, giving away, bartering, delivering, exchanging, distributing, or 

administering a controlled substance classified in Schedule III, IV, or V; or 

 

 (5) causes the death of another in committing or attempting to commit a violation of section 

609.377 (malicious punishment of a child), and murder in the first, second, or third degree is not 

committed thereby. 

 

As used in this section, a ñperson of ordinary self-controlò does not include a person under the influence 

of intoxicants or a controlled substance. 

 

M INN . STAT . § 609.205 (2013). MANSLAUGHTER IN THE S ECOND DEGREE. 

 

A person who causes the death of another by any of the following means is guilty of manslaughter in the 

second degree and may be sentenced to imprisonment for not more than ten years or to payment of a fine 

of not more than $20,000, or both: 

 

 (1) by the person's culpable negligence whereby the person creates an unreasonable risk, and 

consciously takes chances of causing death or great bodily harm to another; or 

 

 (2) by shooting another with a firearm or other dangerous weapon as a result of negligently 

believing the other to be a deer or other animal; or 

 

 (3) by setting a spring gun, pit fall, deadfall, snare, or other like dangerous weapon or device; or 

 

 (4) by negligently or intentionally permitting any animal, known by the person to have vicious 

propensities or to have caused great or substantial bodily harm in the past, to run uncontrolled off the 

owner's premises, or negligently failing to keep it properly confined; or 

 

 (5) by committing or attempting to commit a violation of section 609.378 (neglect or 

endangerment of a child), and murder in the first, second, or third degree is not committed thereby. 

 

If proven by a preponderance of the evidence, it shall be an affirmative defense to criminal liability under 

clause (4) that the victim provoked the animal to cause the victim's death. 
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M INN . STAT . § 609.2661 (2013). MURDER OF UNBORN CHIL D IN THE FIRST DEGRE E. 

 

Whoever does any of the following is guilty of murder of an unborn child in the first degree and must be 

sentenced to imprisonment for life: 

 

 (1) causes the death of an unborn child with premeditation and with intent to effect the death of 

the unborn child or of another; 

 

 (2) causes the death of an unborn child while committing or attempting to commit criminal sexual 

conduct in the first or second degree with force or violence, either upon or affecting the mother of the 

unborn child or another; or 

 

 (3) causes the death of an unborn child with intent to effect the death of the unborn child or 

another while committing or attempting to commit burglary, aggravated robbery, kidnapping, arson in the 

first or second degree, tampering with a witness in the first degree, or escape from custody. 

 

M INN . STAT . § 609.2662 (2013). MURDER OF UNBORN CHIL D IN THE SECOND DEGREE. 

 

Whoever does either of the following is guilty of murder of an unborn child in the second degree and may 

be sentenced to imprisonment for not more than 40 years: 

 

 (1) causes the death of an unborn child with intent to effect the death of that unborn child or 

another, but without premeditation; or 

 

 (2) causes the death of an unborn child, without intent to effect the death of any unborn child or 

person, while committing or attempting to commit a felony offense other than criminal sexual conduct in 

the first or second degree with force or violence. 

 

M INN . STAT . § 609.2663 (2013), MURDER OF UNBORN CHIL D IN THE THIRD DEGRE E. 

 

Whoever, without intent to effect the death of any unborn child or person, causes the death of an unborn 

child by perpetrating an act eminently dangerous to others and evincing a depraved mind, without regard 

for human or fetal life, is guilty of murder of an unborn child in the third degree and may be sentenced to 

imprisonment for not more than 25 years. 

 

M INN . STAT . § 609.2664 (2013). MANSLAUGHTER OF UNBOR N CHILD IN THE FIRST  DEGREE. 

 

Whoever does any of the following is guilty of manslaughter of an unborn child in the first degree and 

may be sentenced to imprisonment for not more than 15 years or to payment of a fine of not more than 

$30,000, or both: 

 

 (1) intentionally causes the death of an unborn child in the heat of passion provoked by such 

words or acts of another as would provoke a person of ordinary self-control under like circumstances; 

 

 (2) causes the death of an unborn child in committing or attempting to commit a misdemeanor or 

gross misdemeanor offense with such force or violence that death of or great bodily harm to any person or 
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unborn child was reasonably foreseeable, and murder of an unborn child in the first or second degree was 

not committed thereby; or 

 

 (3) intentionally causes the death of an unborn child because the actor is coerced by threats made 

by someone other than the actor's coconspirator and which cause the actor to reasonably believe that the 

act performed by the actor is the only means of preventing imminent death to the actor or another. 

 

M INN . STAT . § 609.2665 (2013). MANSLAUGHTER OF UNBOR N CHILD IN SEC OND DEGREE. 

 

A person who causes the death of an unborn child by any of the following means is guilty of 

manslaughter of an unborn child in the second degree and may be sentenced to imprisonment for not 

more than ten years or to payment of a fine of not more than $20,000, or both: 

 

 (1) by the actor's culpable negligence whereby the actor creates an unreasonable risk and 

consciously takes chances of causing death or great bodily harm to an unborn child or a person; 

 

 (2) by shooting the mother of the unborn child with a firearm or other dangerous weapon as a 

result of negligently believing her to be a deer or other animal; 

 

 (3) by setting a spring gun, pit fall, deadfall, snare, or other like dangerous weapon or device; or 

 

 (4) by negligently or intentionally permitting any animal, known by the person to have vicious 

propensities or to have caused great or substantial bodily harm in the past, to run uncontrolled off the 

owner's premises, or negligently failing to keep it properly confined. 

If proven by a preponderance of the evidence, it shall be an affirmative defense to criminal liability under 

clause (4) that the mother of the unborn child provoked the animal to cause the unborn child's death. 

 

M INN . STAT . § 609. 268 (2013). INJURY OR DEATH OF UNBORN CHILD IN COMMISSION OF CRIME .  

 

Subdivision 1. Death of unborn child. Whoever, in the commission of a felony or in a violation of section 

609.224, 609.2242, 609.23, 609.231, 609.2325, or 609.233, causes the death of an unborn child is guilty 

of a felony and may be sentenced to imprisonment for not more than 15 years or to payment of a fine not 

more than $30,000, or both. As used in this subdivision, ñfelonyò does not include a violation of sections 

609.185 to 609.21, 609.221 to 609.2231, or 609.2661 to 609.2665. 

 

Subd. 2. Injury to unborn child. Whoever, in the commission of a felony or in a violation of section 

609.23, 609.231, 609.2325 or 609.233, causes great or substantial bodily harm to an unborn child who is 

subsequently born alive, is guilty of a felony and may be sentenced to imprisonment for not more than ten 

years or to payment of a fine of not more than $20,000, or both. As used in this subdivision, ñfelonyò 

does not include a violation of sections 609.21, 609.221 to 609.2231, or 609.267 to 609.2672. 

 

M INN . STAT . § 617.22 (2013). CONCEALING BIRTH . 

 

Every person who shall endeavor to conceal the birth of a child by any disposition of its dead body, 

whether the child died before or after its birth, shall be guilty of a misdemeanor. Every person who, 

having been convicted of endeavoring to conceal the stillbirth of any issue, or the death of any issue under 
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the age of two years, shall, subsequent to that conviction, endeavor to conceal any subsequent birth or 

death, shall be punished by imprisonment for not more than five years. 

MISSISSIPPI  

M ISS. CODE ANN. § 97-3-4 (2012).  ALLOWING CHILD DELIVE RED IN FAILED ABORTI ON TO DIE ; 

PENALTIES . 

 

(1) It shall be unlawful for any physician performing an abortion that results in the delivery of a living 

child to intentionally allow or cause the child to die. 

 

(2) If the child is viable, such child shall be immediately provided appropriate medical care and comfort 

care necessary to sustain life. If the child is not viable, such child shall be provided comfort care. The 

provision of this section shall include, but not be limited to, a child born with physical or mental 

handicapping conditions which, in the opinion of the parent, the physician or other persons, diminishes 

the quality of the child's life, a child born alive during the course of an attempted abortion and a child not 

wanted by the parent. 

 

(3) As used in this section the term ñchildò includes every infant member of the species homo sapiens 

who is born alive at any stage of development. 

 

(4) Any person who violates this section shall be guilty of a felony and, upon conviction, be imprisoned 

for not less than one (1) year nor more than ten (10) years in the State Penitentiary and fined not more 

than Fifty Thousand Dollars ($50,000.00) but not less than Twenty-five Thousand Dollars ($25,000.00).   

M ISS. CODE ANN. § 97-3-19 (2012).   ñMURDERò AND ñCAPITAL MURDER ò DEFINED . 

 

(1) The killing of a human being without the authority of law by any means or in any manner shall be 

murder in the following cases: 

 

(a) When done with deliberate design to effect the death of the person killed, or of any human being; 

 

(b) When done in the commission of an act eminently dangerous to others and evincing a depraved 

heart, regardless of human life, although without any premeditated design to effect the death of any 

particular individual; 

 

(c) When done without any design to effect death by any person engaged in the commission of any 

felony other than rape, kidnapping, burglary, arson, robbery, sexual battery, unnatural intercourse with 

any child under the age of twelve (12), or nonconsensual unnatural intercourse with mankind, or felonious 

abuse and/or battery of a child in violation of subsection (2) of Section 97-5-39, or in any attempt to 

commit such felonies; 

 

(d) When done with deliberate design to effect the death of an unborn child. 

 

(2) The killing of a human being without the authority of law by any means or in any manner shall be 

capital murder in the following cases: 

 

(a) Murder which is perpetrated by killing a peace officer or fireman while such officer or fireman is 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS97-5-39&originatingDoc=N80DE3A70AC8F11DBB5DDAC3692B918BC&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_58730000872b1
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acting in his official capacity or by reason of an act performed in his official capacity, and with 

knowledge that the victim was a peace officer or fireman. For purposes of this paragraph, the term ñpeace 

officerò means any state or federal law enforcement officer, including, but not limited to, a federal park 

ranger, the sheriff of or police officer of a city or town, a conservation officer, a parole officer, a judge, 

senior status judge, special judge, district attorney, legal assistant to a district attorney, county prosecuting 

attorney or any other court official, an agent of the Alcoholic Beverage Control Division of the State Tax 

Commission, an agent of the Bureau of Narcotics, personnel of the Mississippi Highway Patrol, and the 

employees of the Department of Corrections who are designated as peace officers by the Commissioner 

of Corrections pursuant to Section 47-5-54, and the superintendent and his deputies, guards, officers and 

other employees of the Mississippi State Penitentiary; 

 

(b) Murder which is perpetrated by a person who is under sentence of life imprisonment; 

 

(c) Murder which is perpetrated by use or detonation of a bomb or explosive device; 

 

(d) Murder which is perpetrated by any person who has been offered or has received anything of value 

for committing the murder, and all parties to such a murder, are guilty as principals; 

 

(e) When done with or without any design to effect death, by any person engaged in the commission of 

the crime of rape, burglary, kidnapping, arson, robbery, sexual battery, unnatural intercourse with any 

child under the age of twelve (12), or nonconsensual unnatural intercourse with mankind, or in any 

attempt to commit such felonies; 

 

(f) When done with or without any design to effect death, by any person engaged in the commission of 

the crime of felonious abuse and/or battery of a child in violation of subsection (2) of Section 97-5-39, or 

in any attempt to commit such felony; 

 

(g) Murder which is perpetrated on educational property as defined in Section 97-37-17; 

 

(h) Murder which is perpetrated by the killing of any elected official of a county, municipal, state or 

federal government with knowledge that the victim was such public official. 

 

(3) An indictment for murder or capital murder shall serve as notice to the defendant that the indictment 

may include any and all lesser included offenses thereof, including, but not limited to, manslaughter.  

M ISS. CODE ANN. § 97-3-21 (2012).   MURDER AND CAPITAL MU RDER, PUNISHMENT . 

 

Every person who shall be convicted of murder shall be sentenced by the court to imprisonment for life in 

the State Penitentiary. 

Every person who shall be convicted of capital murder shall be sentenced (a) to death; (b) to 

imprisonment for life in the State Penitentiary without parole; or (c) to imprisonment for life in the State 

Penitentiary with eligibility for parole as provided in Section 47-7-3(1)(f). 

 

M ISS. CODE ANN. § 97-3-25 (2012).   MANSLAUGHTER , PUNISHMENT . 

 

Any person convicted of manslaughter shall be fined in a sum not less than five hundred dollars, or 

imprisoned in the county jail not more than one year, or both, or in the penitentiary not less than two 

years, nor more than twenty years. 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS47-5-54&originatingDoc=N80DE3A70AC8F11DBB5DDAC3692B918BC&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS97-5-39&originatingDoc=N80DE3A70AC8F11DBB5DDAC3692B918BC&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_58730000872b1
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https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS47-7-3&originatingDoc=N4ADFFBF0AC9111DBB5DDAC3692B918BC&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_c48800003a613
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M ISS. CODE ANN. § 97-3-27 (2012).   FELONY MANSLAUGHTER D EFINED . 

 

The killing of a human being without malice, by the act, procurement, or culpable negligence of another, 

while such other is engaged in the perpetration of any felony, except those felonies enumerated in Section 

97-3-19(2) (e) and (f), or while such other is attempting to commit any felony besides such as are above 

enumerated and excepted, shall be manslaughter. 

M ISS. CODE ANN. § 97-3-29 (2012).  MANSLAUGHTER AS KILLI NG DURING OTHER CRIM E OR 

MISDEMEANOR . 

 

The killing of a human being without malice, by the act, procurement, or culpable negligence of another, 

while such other is engaged in the perpetration of any crime or misdemeanor not amounting to felony, or 

in the attempt to commit any crime or misdemeanor, where such killing would be murder at common law, 

shall be manslaughter.  

M ISS. CODE ANN. § 97-3-31 (2012).   MANSLAUGHTER , RESISTING UNLAWFUL A CT. 

 

Every person who shall unnecessarily kill another, either while resisting an attempt by such other person 

to commit any felony, or to do any unlawful act, or after such attempt shall have failed, shall be guilty of 

manslaughter. 

M ISS. CODE ANN. § 97-3-33 (2012).   MANSLAUGHTER , INVOLUNTARY KILLING DURING TRESPASS. 

 

The involuntary killing of a human being by the act, procurement, or culpable negligence of another, 

while such human being is engaged in the commission of a trespass or other injury to private rights or 

property, or is engaged in an attempt to commit such injury, shall be manslaughter. 

M ISS. CODE ANN. § 97-3-35 (2012).   MANSLAUGHTER , HEAT OF PASSION. 

 

The killing of a human being, without malice, in the heat of passion, but in a cruel or unusual manner, or 

by the use of a dangerous weapon, without authority of law, and not in necessary self-defense, shall be 

manslaughter. 

M ISS. CODE ANN. § 97-3-37 (2012).   INJURY TO PREGNANT WO MAN RESULTING IN MIS CARRIAGE OR 

STILLBIRTH ; ñHUMAN BEINGò DEFINED ; CRIMES ; EXCEPTIONS. 

 

(1) For purposes of the offenses enumerated in this subsection (1), the term ñhuman beingò includes an 

unborn child at every stage of gestation from conception until live birth and the term ñunborn childò 

means a member of the species homo sapiens, at any stage of development, who is carried in the womb: 

 

(a) Section 97-3-7, simple and aggravated assault and domestic violence; 

 

(b) Section 97-3-15, justifiable homicide; 

 

(c) Section 97-3-17, excusable homicide; 

 

(d) Section 97-3-19, murder, capital murder; 

 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS97-3-19&originatingDoc=N7D44D520AC9111DBB5DDAC3692B918BC&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)#co_pp_58730000872b1
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS97-3-19&originatingDoc=N7D44D520AC9111DBB5DDAC3692B918BC&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)#co_pp_58730000872b1
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS97-3-7&originatingDoc=NA61745A0AC9111DBB5DDAC3692B918BC&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS97-3-15&originatingDoc=NA61745A0AC9111DBB5DDAC3692B918BC&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS97-3-17&originatingDoc=NA61745A0AC9111DBB5DDAC3692B918BC&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000933&cite=MSSTS97-3-19&originatingDoc=NA61745A0AC9111DBB5DDAC3692B918BC&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
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(e) Section 97-3-27, homicide while committing a felony; 

 

(f) Section 97-3-29, homicide while committing a misdemeanor; 

 

(g) Section 97-3-33, killing a trespasser unnecessarily; 

 

(h) Section 97-3-35, killing without malice in the heat of passion; 

 

(i) Section 97-3-45, homicide by means of a dangerous animal; 

 

(j) Section 97-3-47, all other homicides; 

 

(k) Section 97-3-61, poisoning with intent to kill or injure. 

 

(2) A person who intentionally injures a pregnant woman is guilty of a crime as follows: 

 

(a) If the conduct results in a miscarriage or stillbirth by that individual, a felony punishable by 

imprisonment for not more than twenty (20) years or a fine of not more than Seven Thousand Five 

Hundred Dollars ($7,500.00), or both. 

 

(b) If the conduct results in serious physical injury to the embryo or fetus, a felony punishable by 

imprisonment for not more than twenty (20) years or a fine of not more than Five Thousand Dollars 

($5,000.00), or both. 

 

(c) If the conduct results in minor physical injury to the embryo or fetus, a misdemeanor punishable by 

imprisonment for not more than six (6) months or a fine of not more than One Thousand Dollars 

($1,000.00), or both. 

 

(3) The provisions of this section shall not apply to any legal medical procedure performed by a licensed 

physician or other licensed medical professional, including legal abortions, when done at the request of a 

mother of an unborn child or the mother's legal guardian, or to the lawful dispensing or administration of 

lawfully prescribed medication. 

 

(4) Nothing contained in this section shall be construed to prohibit prosecution of an offender pursuant to 

the provisions of any other applicable statute. 

M ISS. CODE ANN. § 97-3-47 (2012).  MANSLAUGHTER , GENERALLY . 

 

Every other killing of a human being, by the act, procurement, or culpable negligence of another, and 

without authority of law, not provided for in this title, shall be manslaughter. 

MISSOURI 

MO. REV. STAT . § 1.205 (2012).  L IFE BEGINS AT CONCEPTIONðUNBORN CHILD , DEFINEDðFAILURE 

TO PROVIDE PRENATAL CARE, NO CAUSE OF ACTION FOR 

 

1. The general assembly of this state finds that: 
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(1) The life of each human being begins at conception; 

 

(2) Unborn children have protectable interests in life, health, and well-being; 

 

(3) The natural parents of unborn children have protectable interests in the life, health, and well-being 

of their unborn child. 

 

2. Effective January 1, 1988, the laws of this state shall be interpreted and construed to acknowledge on 

behalf of the unborn child at every stage of development, all the rights, privileges, and immunities 

available to other persons, citizens, and residents of this state, subject only to the Constitution of the 

United States, and decisional interpretations thereof by the United States Supreme Court and specific 

provisions to the contrary in the statutes and constitution of this state. 

 

3. As used in this section, the term ñunborn childrenò or ñunborn childò shall include all unborn child or 

children or the offspring of human beings from the moment of conception until birth at every stage of 

biological development. 

 

4. Nothing in this section shall be interpreted as creating a cause of action against a woman for indirectly 

harming her unborn child by failing to properly care for herself or by failing to follow any particular 

program of prenatal care. 

MO. REV. STAT . § 188.035 (2012).  DEATH OF CHILD ABORTE D ALIVE DEEMED MURDE R IN SECOND 

DEGREE, WHEN .  

 

Whoever, with intent to do so, shall take the life of a child aborted alive, shall be guilty of murder of the 

second degree. 

MO. REV. STAT . § 565.020 (2012).  FIRST DEGREE MURDER , PENALTYðPERSON UNDER SIXTEEN 

YEARS OF AGE NOT TO RECEIVE DEATH PENALT Y. 

 

1. A person commits the crime of murder in the first degree if he knowingly causes the death of another 

person after deliberation upon the matter. 

 

2. Murder in the first degree is a class A felony, and the punishment shall be either death or imprisonment 

for life without eligibility for probation or parole, or release except by act of the governor; except that, if a 

person has not reached his sixteenth birthday at the time of the commission of the crime, the punishment 

shall be imprisonment for life without eligibility for probation or parole, or release except by act of the 

governor. 

MO. REV. STAT . § 565.021 (2012).  SECOND DEGREE MURDER, PENALTY . 

 

1. A person commits the crime of murder in the second degree if he: 

 

(1) Knowingly causes the death of another person or, with the purpose of causing serious physical 

injury to another person, causes the death of another person; or 

 

(2) Commits or attempts to commit any felony, and, in the perpetration or the attempted perpetration of 

such felony or in the flight from the perpetration or attempted perpetration of such felony, another person 

is killed as a result of the perpetration or attempted perpetration of such felony or immediate flight from 
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the perpetration of such felony or attempted perpetration of such felony. 

 

2. Murder in the second degree is a class A felony, and the punishment for second degree murder shall be 

in addition to the punishment for commission of a related felony or attempted felony, other than murder 

or manslaughter. 

 

3. Notwithstanding section 556.046, RSMo, and section 565.025, in any charge of murder in the second 

degree, the jury shall be instructed on, or, in a jury-waived trial, the judge shall consider, any and all of 

the subdivisions in subsection 1 of this section which are supported by the evidence and requested by one 

of the parties or the court. 

MO. REV. STAT . § 565.023 (2012).  VOLUNTARY MANSLAUGHTE R, PENALTYðUNDER INFLUENCE OF 

SUDDEN PASSION, DEFENDANTôS BURDEN TO INJECT. 

 

1. A person commits the crime of voluntary manslaughter if he: 

 

(1) Causes the death of another person under circumstances that would constitute murder in the second 

degree under subdivision (1) of subsection 1 of section 565.021, except that he caused the death under the 

influence of sudden passion arising from adequate cause; or 

 

(2) Knowingly assists another in the commission of self-murder. 

 

2. The defendant shall have the burden of injecting the issue of influence of sudden passion arising from 

adequate cause under subdivision (1) of subsection 1 of this section. 

 

3. Voluntary manslaughter is a class B felony. 

MO. REV. STAT . § 565.024 (2012).  INVOLUNTARY MANSLAUGH TER, PENALTY . 

 

1. A person commits the crime of involuntary manslaughter in the first degree if he or she: 

 

(1) Recklessly causes the death of another person; or 

 

 

(2) While in an intoxicated condition operates a motor vehicle or vessel in this state and, when so 

operating, acts with criminal negligence to cause the death of any person; or 

 

(3) While in an intoxicated condition operates a motor vehicle or vessel in this state, and, when so 

operating, acts with criminal negligence to: 

 

(a) Cause the death of any person not a passenger in the vehicle or vessel operated by the defendant, 

including the death of an individual that results from the defendant's vehicle leaving a highway, as 

defined by section 301.010, RSMo, or the highway's right-of-way; or vessel leaving the water; or 

 

(b) Cause the death of two or more persons; or 

 

(c) Cause the death of any person while he or she has a blood alcohol content of at least eighteen-

hundredths of one percent by weight of alcohol in such person's blood; or 
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(4) Operates a motor vehicle in violation of subsection 2 of section 304.022, RSMo, and when so 

operating, acts with criminal negligence to cause the death of any person authorized to operate an 

emergency vehicle, as defined in section 304.022, RSMo, while such person is in the performance of 

official duties; 

 

(5) Operates a vessel in violation of subsections 1 and 2 of section 306.132, RSMo, and when so 

operating acts with criminal negligence to cause the death of any person authorized to operate an 

emergency watercraft, as defined in section 306.132, RSMo, while such person is in the performance of 

official duties. 

 

2. Involuntary manslaughter in the first degree under subdivision (1) or (2) of subsection 1 of this section 

is a class C felony. Involuntary manslaughter in the first degree under subdivision (3) of subsection 1 of 

this section is a class B felony. A second or subsequent violation of subdivision (3) of subsection 1 of this 

section is a class A felony. For any violation of subdivision (3) of subsection 1 of this section, the 

minimum prison term which the defendant must serve shall be eighty-five percent of his or her sentence. 

Any violation of subdivisions (4) and (5) of subsection  

1 of this section is a class B felony. 

 

3. A person commits the crime of involuntary manslaughter in the second degree if he acts with criminal 

negligence to cause the death of any person. 

 

4. Involuntary manslaughter in the second degree is a class D felony. 

MO. REV. STAT . § 565.300 (2012).  INFANTôS PROTECTION ACTðDEFINITIONSðCRIME OF 

INFANTICIDE ðPENALTYðEXCEPTIONðAPPLICATION OF LAW . 

 

1. This section shall be known and may be cited as the ñInfant's Protection Actò. 

 

2. As used in this section, and only in this section, the following terms shall mean: 

 

(1) ñBornò, complete separation of an intact child from the mother regardless of whether the umbilical 

cord is cut or the placenta detached; 

 

(2) ñLiving infantò, a human child, born or partially born, who is alive, as determined in accordance 

with the usual and customary standards of medical practice and is not dead as determined pursuant to 

section 194.005, RSMo, relating to the determination of the occurrence of death, and has not attained the 

age of thirty days post birth; 

 

(3) ñPartially bornò, partial separation of a child from the mother with the child's head intact with the 

torso. If vaginally delivered, a child is partially separated from the mother when the head in a cephalic 

presentation, or any part of the torso above the navel in a breech presentation, is outside the mother's 

external cervical os. If delivered abdominally, a child is partially separated from the mother when the 

child's head in a cephalic presentation, or any part of the torso above the navel in a breech presentation, is 

outside the mother's external abdominal wall. 

 

3. A person is guilty of the crime of infanticide if such person causes the death of a living infant with the 

purpose to cause said death by an overt act performed when the infant is partially born or born. 

 

4. The crime of infanticide shall be a class A felony. 
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5. A physician using procedures consistent with the usual and customary standards of medical practice to 

save the life of the mother during pregnancy or birth or to save the life of any unborn or partially born 

child of the same pregnancy shall not be criminally responsible under this section. In no event shall the 

mother be criminally responsible pursuant to this section for the acts of the physician if the physician is 

not held criminally responsible pursuant to this section. 

 

6. This section shall not apply to any person who performs or attempts to perform a legal abortion if the 

act that causes the death is performed prior to the child being partially born, even though the death of the 

child occurs as a result of the abortion after the child is partially born. 

 

7. Only that person who performs the overt act required under subsection 3 of this section shall be 

culpable under this section, unless a person, with the purpose of committing infanticide, does any act 

which is a substantial step towards the commission of the offense which results in the death of the living 

infant. A ñsubstantial stepò is conduct which is strongly corroborative of the firmness of the actor's 

purpose to complete the commission of the offense. 

 

8. Nothing in this section shall be interpreted to exclude the defenses otherwise available to any person 

under the law including defenses provided pursuant to chapters 562 and 563, RSMo. 

MO. REV. STAT . § 568.060 (2012).  ABUSE OR NEGLECT OF A CHILD , PENALTY . 

 

1. As used in this section, the following terms shall mean: 

 

(1) ñAbuseò, the infliction of physical, sexual, or mental injury against a child by any person eighteen 

years of age or older. For purposes of this section, abuse shall not include injury inflicted on a child by 

accidental means by a person with care, custody, or control of the child, or discipline of a child by a 

person with care, custody, or control of the child, including spanking, in a reasonable manner; 

 

(2) ñAbusive head traumaò, a serious physical injury to the head or brain caused by any means, 

including but not limited to shaking, jerking, pushing, pulling, slamming, hitting, or kicking; 

 

(3) ñMental injuryò, an injury to the intellectual or psychological capacity or the emotional condition 

of a child as evidenced by an observable and substantial impairment of the ability of the child to function 

within his or her normal range of performance or behavior; 

 

(4) ñNeglectò, the failure to provide, by those responsible for the care, custody, and control of a child 

under the age of eighteen years, the care reasonable and necessary to maintain the physical and mental 

health of the child, when such failure presents a substantial probability that death or physical injury or 

sexual injury would result; 

 

(5) ñPhysical injuryò, physical pain, illness, or any impairment of physical condition, including but not 

limited to bruising, lacerations, hematomas, welts, or permanent or temporary disfigurement and 

impairment of any bodily function or organ; 

 

(6) ñSerious emotional injuryò, an injury that creates a substantial risk of temporary or permanent 

medical or psychological damage, manifested by impairment of a behavioral, cognitive, or physical 

condition. Serious emotional injury shall be established by testimony of qualified experts upon the 

reasonable expectation of probable harm to a reasonable degree of medical or psychological certainty; 
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(7) ñSerious physical injuryò, a physical injury that creates a substantial risk of death or that causes 

serious disfigurement or protracted loss or impairment of the function of any part of the body. 

 

2. A person commits the offense of abuse or neglect of a child if such person knowingly causes a child 

who is less than eighteen years of age: 

 

(1) To suffer physical or mental injury as a result of abuse or neglect; or 

 

(2) To be placed in a situation in which the child may suffer physical or mental injury as the result of 

abuse or neglect. 

 

3. A person commits the offense of abuse or neglect of a child if such person recklessly causes a child 

who is less than eighteen years of age to suffer from abusive head trauma. 

 

4. A person does not commit the offense of abuse or neglect of a child by virtue of the sole fact that the 

person delivers or allows the delivery of child to a provider of emergency services. 

 

5. The offense of abuse or neglect of a child is a class C felony, without eligibility for probation or parole 

until the defendant has served no less than one year of such sentence, unless the person has previously 

been found guilty of a violation of this section or of a violation of the law of any other jurisdiction that 

prohibits the same or similar conduct or the injury inflicted on the child is a serious emotional injury or a 

serious physical injury, in which case abuse or neglect of a child is a class B felony, without eligibility for 

probation or parole until the defendant has served not less than five years of such sentence. 

 

6. Notwithstanding subsection 5 of this section to the contrary, the offense of abuse or neglect of a child is 

a class A felony, without eligibility for probation or parole until the defendant has served not less than 

fifteen years of such sentence, if: 

 

(1) The injury is a serious emotional injury or a serious physical injury; 

 

(2) The child is less than fourteen years of age; and 

 

(3) The injury is the result of sexual abuse as defined under section 566.100 or sexual exploitation of a 

minor as defined under section 573.023. 

 

7. The circuit or prosecuting attorney may refer a person who is suspected of abuse or neglect of a child to 

an appropriate public or private agency for treatment or counseling so long as the agency has consented to 

taking such referrals. Nothing in this subsection shall limit the discretion of the circuit or prosecuting 

attorney to prosecute a person who has been referred for treatment or counseling pursuant to this 

subsection. 

 

8. Nothing in this section shall be construed to alter the requirement that every element of any crime 

referred to herein must be proven beyond a reasonable doubt. 

 

9. Discipline, including spanking administered in a reasonable manner, shall not be construed to be abuse 

under this section. 
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MONTANA  

MONT. CODE ANN. § 45-5-102 (2013).  DELIBERATE HOMICIDE . 

 

(1) A person commits the offense of deliberate homicide if: 

 

(a) the person purposely or knowingly causes the death of another human being; or 

 

(b) the person attempts to commit, commits, or is legally accountable for the attempt or commission of 

robbery, sexual intercourse without consent, arson, burglary, kidnapping, aggravated kidnapping, 

felonious escape, assault with a weapon, aggravated assault, or any other forcible felony and in the course 

of the forcible felony or flight thereafter, the person or any person legally accountable for the crime 

causes the death of another human being. 

 

(2) A person convicted of the offense of deliberate homicide shall be punished by death as provided in 46-

18-301 through 46-18-310, unless the person is less than 18 years of age at the time of the commission of 

the offense, by life imprisonment, or by imprisonment in the state prison for a term of not less than 10 

years or more than 100 years, except as provided in 46-18-219 and 46-18-222. 

MONT. CODE ANN. § 45-5-103 (2013).  M ITIGATED DELIERATE H OMICIDE  

 

(1) A person commits the offense of mitigated deliberate homicide when the person purposely or 

knowingly causes the death of another human being but does so under the influence of extreme mental or 

emotional stress for which there is reasonable explanation or excuse. The reasonableness of the 

explanation or excuse must be determined from the viewpoint of a reasonable person in the actor's 

situation. 

 

(2) Mitigated deliberate homicide is a lesser included offense of deliberate homicide as defined in 45-5-

102(1)(a), but is not a lesser included offense of deliberate homicide as defined in 45-5-102(1)(b). 

 

(3) Mitigating circumstances that reduce deliberate homicide to mitigated deliberate homicide are not an 

element of the reduced crime that the state is required to prove or an affirmative defense that the 

defendant is required to prove. Neither party has the burden of proof as to mitigating circumstances, but 

either party may present evidence of mitigation. 

 

(4) A person convicted of mitigated deliberate homicide shall be imprisoned in the state prison for a term 

of not less than 2 years or more than 40 years and may be fined not more than $50,000, except as 

provided in 46-18-219 and 46-18-222. 

MONT. CODE ANN. § 45-5-104 (2013).  NEGLIGENT HOMICIDE . 

 

(1) A person commits the offense of negligent homicide if the person negligently causes the death of 

another human being. 

 

(2) Negligent homicide is not an included offense of deliberate homicide as defined in 45-5-102(1)(b). 

(3) A person convicted of negligent homicide shall be imprisoned in the state prison for any term not to 

exceed 20 years or be fined an amount not to exceed $50,000, or both. 
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MONT. CODE ANN. § 45-5-106 (2013).  VEHICULAR HOMICIDE WH ILE UNDER INFLUENCE . 

 

(1) A person commits the offense of vehicular homicide while under the influence if the person 

negligently causes the death of another human being while the person is operating a vehicle in violation 

of 61-8-401 or 61-8-406. 

 

(2) Vehicular homicide while under the influence is not an included offense of deliberate homicide as 

described in 45-5-102(1)(b). 

 

(3) A person convicted of vehicular homicide while under the influence shall be imprisoned in a state 

prison for a term not to exceed 30 years or be fined an amount not to exceed $50,000, or both. Imposition 

of a sentence may not be deferred. 

MONT. CODE ANN. § 45-5-627 (2013).  RITUAL ABUSE OF MINOR ðEXCEPTIONSðPENALTY . 

 

(1) A person commits the offense of ritual abuse of a minor if the person purposely or knowingly and as 

part of any ceremony, rite, or ritual or of any training or practice for any ceremony, rite, or ritual: 

 

(a) has sexual intercourse without consent with a person less than 16 years of age; commits assault, 

aggravated assault, assault on a minor, or assault with a weapon against a victim less than 16 years of age; 

or kills a person less than 16 years of age; 

 

(b) actually or by simulation tortures, mutilates, or sacrifices an animal or person in the presence of the 

minor; 

 

(c) dissects, mutilates, or incinerates a human corpse or remains in the presence of the minor; 

 

(d) forces upon the minor or upon another person in the presence of a minor the ingestion or the 

external bodily application of human or animal urine, feces, flesh, blood, bone, or bodily secretions or 

drugs or chemical compounds; 

 

(e) places a living minor or another living person in the presence of a minor in a coffin or open grave 

that is empty or that contains a human corpse or remains; or 

 

(f) threatens the minor or, in the presence of the minor, threatens any person or animal with death or 

serious bodily harm and the minor reasonably believes that the threat will or may be carried out. 

 

(2) This section does not apply to activities, practices, and procedures otherwise allowed by law. 

 

(3) Except as provided in 46-18-219, a person convicted of ritual abuse of a minor shall: 

 

(a) for the first offense, be imprisoned in the state prison for a term of not less than 2 years or more 

than 20 years and may be fined not more than $50,000, or both; and 

 

(b) for a second or subsequent offense, be imprisoned in the state prison for any term of not less than 2 

years or more than 40 years and may be fined not more than $50,000, or both. 

 

(4) In addition to any sentence imposed under subsection (3), after determining pursuant to 46-18-242 the 

financial resources and future ability of the offender to pay restitution, the court shall require the offender, 
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if able, to pay the victim's reasonable costs of counseling that result from the offense. The amount, 

method, and time of payment must be determined in the same manner as provided for in 46-18-244. 

MONT. CODE ANN. § 46-18-303 (2013).  AGGRAVATING CIRCUMSTA NCES. 

 

Aggravating circumstances are any of the following: 

 

(1)(a) The offense was deliberate homicide and was committed: 

 

(i) by an offender while in official detention, as defined in 45-2-101; 

 

(ii) by an offender who had been previously convicted of another deliberate homicide; 

 

(iii) by means of torture; 

 

(iv) by an offender lying in wait or ambush; 

 

(v) as a part of a scheme or operation that, if completed, would result in the death of more than one 

person; or 

 

(vi) by an offender during the course of committing sexual assault, sexual intercourse without 

consent, deviate sexual conduct, or incest, and the victim was less than 18 years of age. 

 

(b) The offense was deliberate homicide, as defined in 45-5-102(1)(a), and the victim was a peace 

officer killed while performing the officer's duty. 

 

(2) The offense was aggravated kidnapping that resulted in the death of the victim or the death by direct 

action of the offender of a person who rescued or attempted to rescue the victim. 

 

(3) The offense was attempted deliberate homicide, aggravated assault, or aggravated kidnapping 

committed while in official detention, as defined in 45-2-101, by an offender who has been previously: 

 

(a) convicted of the offense of deliberate homicide; or 

 

(b) found to be a persistent felony offender pursuant to part 5 of this chapter, and one of the 

convictions was for an offense against the person in violation of Title 45, chapter 5, for which the 

minimum prison term is not less than 2 years. 

 

(4) The offense was sexual intercourse without consent, the offender has a previous conviction of sexual 

intercourse without consent in this state or of an offense under the laws of another state or of the United 

States that if committed in this state would be the offense of sexual intercourse without consent, and the 

offender inflicted serious bodily injury upon a person in the course of committing each offense. 

NEBRASKA 

NEB. REV. STAT . ANN. § 28-390 (2012).  APPLICABILITY OF SECT IONS. 

 

Sections 28-391 to 28-394 do not apply to an act or conduct causing or contributing to the death of an 
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unborn child when the act or conduct is: 

 

(1) Committed or engaged in by the mother of the unborn child; 

 

(2) Any medical procedure performed with the consent of the mother; or 

 

(3) Dispensing a drug or device in accordance with law or administering a drug or device prescribed in 

accordance with law. 

NEB. REV. STAT . ANN. § 28-391 (2012).  MURDER OF AN UNBORN CHILD IN THE FIRST DE GREE; 

PENALTY . 

 

(1) A person commits murder of an unborn child in the first degree if he or she in committing an act or 

engaging in conduct that causes the death of an unborn child, intends, with deliberate and premeditated 

malice, to kill the unborn child or the mother of the unborn child with knowledge of  

the pregnancy. 

 

(2) Murder of an unborn child in the first degree is a Class IA felony. 

NEB. REV. STAT . ANN. § 28-392 (2012).  MURDER OF AN UNBORN CHILD IN THE  SECOND DEGREE; 

PENALTY  

 

(1) A person commits murder of an unborn child in the second degree if he or she, in committing an act or 

engaging in conduct that causes the death of an unborn child, intends, but without premeditation, to kill 

the unborn child or another. 

 

(2) Murder of an unborn child in the second degree is a Class IB felony. 

NEB. REV. STAT . ANN. § 28-393 (2012).  MANSLAUGHTER OF AN UN BORN CHILD ; PENALTY . 

 

(1) A person commits manslaughter of an unborn child if he or she (a) kills an unborn child without 

malice upon a sudden quarrel with any person or (b) causes the death of an unborn child unintentionally 

while in the perpetration of or attempt to perpetrate any criminal assault, any sexual assault, arson, 

robbery, kidnapping, intentional child abuse, hijacking of any public or private means of transportation, or 

burglary. 

 

(2) Manslaughter of an unborn child is a Class III felony. 

NEB. REV. STAT . ANN. § 28-394 (2012).  MOTOR VEHICLE HOMICID E OF AN UNBORN CHILD ; 

PENALTY . 

 

(1) A person who causes the death of an unborn child unintentionally while engaged in the operation of a 

motor vehicle in violation of the law of the State of Nebraska or in violation of any city or village 

ordinance commits motor vehicle homicide of an unborn child. 

 

(2) Except as provided in subsection (3) of this section, motor vehicle homicide of an unborn child is a 

Class I misdemeanor. 

 

(3)(a) If the proximate cause of the death of an unborn child is the operation of a motor vehicle in 
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violation of section 60-6,213 or 60-6,214, motor vehicle homicide of an unborn child is a Class IV felony. 

 

(b) Except as provided in subdivision (3)(c) of this section, if the proximate cause of the death of an 

unborn child is the operation of a motor vehicle in violation of section 60-6,196 or 60-6,197.06, motor 

vehicle homicide of an unborn child is a Class IV felony and the court shall, as part of the judgment of 

conviction, order the person not to drive any motor vehicle for any purpose for a period of at least sixty 

days and not more than fifteen years after the date ordered by the court and shall order that the operator's 

license of such person be revoked for the same period. The revocation shall not run concurrently with any 

jail term imposed. 

 

(c) If the proximate cause of the death of an unborn child is the operation of a motor vehicle in 

violation of section 60-6,196 or 60-6,197.06 and the defendant has a prior conviction for a violation of 

section 60-6,196 or a city or village ordinance enacted in conformance with section 60-6,196, motor 

vehicle homicide of an unborn child is a Class III felony and the court shall, as part of the judgment of 

conviction, order the person not to drive any motor vehicle for any purpose for a period of at least sixty 

days and not more than fifteen years after the date ordered by the court and shall order that the operator's 

license of such person be revoked for the same period. The revocation shall not run concurrently with any 

jail term imposed. 

 

(4) The crime punishable under this section shall be treated as a separate and distinct offense from any 

other offense arising out of acts alleged to have been committed while the person was in violation of this 

section. 

NEVADA 

NEV. REV. STAT . ANN. § 200.010 (2011).  òMURDERò DEFINED . 

 

Murder is the unlawful killing of a human being: 

 

1. With malice aforethought, either express or implied; 

 

2. Caused by a controlled substance which was sold, given, traded or otherwise made available to a 

person in violation of chapter 453 of NRS; or 

 

3. Caused by a violation of NRS 453.3325. 

 

The unlawful killing may be effected by any of the various means by which death may be occasioned. 

NEV. REV. STAT . ANN. § 200.030 (2011).  DEGREED OF MURDER; PENALTIES . 

 

1. Murder of the first degree is murder which is: 

 

(a) Perpetrated by means of poison, lying in wait or torture, or by any other kind of willful, deliberate 

and premeditated killing; 

 

(b) Committed in the perpetration or attempted perpetration of sexual assault, kidnapping, arson, 

robbery, burglary, invasion of the home, sexual abuse of a child, sexual molestation of a child under the 

age of 14 years, child abuse or abuse of an older person or vulnerable person pursuant to NRS 200.5099; 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000257&cite=NESTS60-6%2c213&originatingDoc=N0344C7F0BD1F11E09C2DAF6403AD8500&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000257&cite=NESTS60-6%2c214&originatingDoc=N0344C7F0BD1F11E09C2DAF6403AD8500&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000257&cite=NESTS60-6%2c196&originatingDoc=N0344C7F0BD1F11E09C2DAF6403AD8500&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000257&cite=NESTS60-6%2c197.06&originatingDoc=N0344C7F0BD1F11E09C2DAF6403AD8500&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000257&cite=NESTS60-6%2c196&originatingDoc=N0344C7F0BD1F11E09C2DAF6403AD8500&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000257&cite=NESTS60-6%2c197.06&originatingDoc=N0344C7F0BD1F11E09C2DAF6403AD8500&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000257&cite=NESTS60-6%2c196&originatingDoc=N0344C7F0BD1F11E09C2DAF6403AD8500&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000257&cite=NESTS60-6%2c196&originatingDoc=N0344C7F0BD1F11E09C2DAF6403AD8500&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST453.3325&originatingDoc=N9417E8004D8711DB8C22BE35EE8F8955&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST200.5099&originatingDoc=N17C66300703411DCBD91991CA111AED9&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


  

National Center for Prosecution of Child Abuse 

National District Attorneys Association 

 143 

 

(c) Committed to avoid or prevent the lawful arrest of any person by a peace officer or to effect the 

escape of any person from legal custody; 

 

(d) Committed on the property of a public or private school, at an activity sponsored by a public or 

private school or on a school bus while the bus was engaged in its official duties by a person who 

intended to create a great risk of death or substantial bodily harm to more than one person by means of a 

weapon, device or course of action that would normally be hazardous to the lives of more than one 

person; or 

 

(e) Committed in the perpetration or attempted perpetration of an act of terrorism. 

 

2. Murder of the second degree is all other kinds of murder. 

 

3. The jury before whom any person indicted for murder is tried shall, if they find the person guilty 

thereof, designate by their verdict whether the person is guilty of murder of the first or second degree. 

 

4. A person convicted of murder of the first degree is guilty of a category A felony and shall be punished: 

 

(a) By death, only if one or more aggravating circumstances are found and any mitigating circumstance 

or circumstances which are found do not outweigh the aggravating circumstance or circumstances, unless 

a court has made a finding pursuant to NRS 174.098 that the defendant is a person with mental retardation 

and has stricken the notice of intent to seek the death penalty; or 

 

(b) By imprisonment in the state prison: 

 

(1) For life without the possibility of parole; 

 

(2) For life with the possibility of parole, with eligibility for parole beginning when a minimum of 

20 years has been served; or 

 

(3) For a definite term of 50 years, with eligibility for parole beginning when a minimum of 20 years 

has been served. 

 

A determination of whether aggravating circumstances exist is not necessary to fix the penalty at 

imprisonment for life with or without the possibility of parole. 

 

5. A person convicted of murder of the second degree is guilty of a category A felony and shall be 

punished by imprisonment in the state prison: 

 

(a) For life with the possibility of parole, with eligibility for parole beginning when a minimum of 10 

years has been served; or 

 

(b) For a definite term of 25 years, with eligibility for parole beginning when a minimum of 10 years 

has been served. 

 

6. As used in this section: 

 

(a) ñAct of terrorismò has the meaning ascribed to it in NRS 202.4415; 
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(b) ñChild abuseò means physical injury of a nonaccidental nature to a child under the age of 18 years; 

 

(c) ñSchool busò has the meaning ascribed to it in NRS 483.160; 

 

(d) ñSexual abuse of a childò means any of the acts described in NRS 432B.100; and 

 

(e) ñSexual molestationò means any willful and lewd or lascivious act, other than acts constituting the 

crime of sexual assault, upon or with the body, or any part or member thereof, of a child under the age of 

14 years, with the intent of arousing, appealing to, or gratifying the lust, passions or sexual desires of the 

perpetrator or of the child. 

NEV. REV. STAT . ANN. § 200.033 (2011).  CIRCUMSTANCES AGGRAVA TING FIRST DEGREE MU RDER. 

 

The only circumstances by which murder of the first degree may be aggravated are: 

 

1. The murder was committed by a person under sentence of imprisonment. 

 

2. The murder was committed by a person who, at any time before a penalty hearing is conducted for the 

murder pursuant to NRS 175.552, is or has been convicted of: 

 

(a) Another murder and the provisions of subsection 12 do not otherwise apply to that other murder; or 

 

(b) A felony involving the use or threat of violence to the person of another and the provisions of 

subsection 4 do not otherwise apply to that felony. 

 

For the purposes of this subsection, a person shall be deemed to have been convicted at the time the jury 

verdict of guilt is rendered or upon pronouncement of guilt by a judge or judges sitting without a jury. 

 

3. The murder was committed by a person who knowingly created a great risk of death to more than one 

person by means of a weapon, device or course of action which would normally be hazardous to the lives 

of more than one person. 

 

4. The murder was committed while the person was engaged, alone or with others, in the commission of, 

or an attempt to commit or flight after committing or attempting to commit, any robbery, arson in the first 

degree, burglary, invasion of the home or kidnapping in the first degree, and the person charged: 

 

(a) Killed or attempted to kill the person murdered; or 

 

(b) Knew or had reason to know that life would be taken or lethal force used. 

 

5. The murder was committed to avoid or prevent a lawful arrest or to effect an escape from custody. 

 

6. The murder was committed by a person, for himself or herself or another, to receive money or any 

other thing of monetary value. 

 

7. The murder was committed upon a peace officer or firefighter who was killed while engaged in the 

performance of his or her official duty or because of an act performed in his or her official capacity, and 

the defendant knew or reasonably should have known that the victim was a peace officer or firefighter. 

For the purposes of this subsection, ñpeace officerò means: 
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(a) An employee of the Department of Corrections who does not exercise general control over offenders 

imprisoned within the institutions and facilities of the Department, but whose normal duties require the 

employee to come into contact with those offenders when carrying out the duties prescribed by the 

Director of the Department. 

 

(b) Any person upon whom some or all of the powers of a peace officer are conferred pursuant to NRS 

289.150 to 289.360, inclusive, when carrying out those powers. 

 

8. The murder involved torture or the mutilation of the victim. 

 

9. The murder was committed upon one or more persons at random and without apparent motive. 

 

10. The murder was committed upon a person less than 14 years of age. 

 

11. The murder was committed upon a person because of the actual or perceived race, color, religion, 

national origin, physical or mental disability or sexual orientation of that person. 

 

12. The defendant has, in the immediate proceeding, been convicted of more than one offense of murder 

in the first or second degree. For the purposes of this subsection, a person shall be deemed to have been 

convicted of a murder at the time the jury verdict of guilt is rendered or upon pronouncement of guilt by a 

judge or judges sitting without a jury. 

 

13. The person, alone or with others, subjected or attempted to subject the victim of the murder to 

nonconsensual sexual penetration immediately before, during or immediately after the commission of the 

murder. For the purposes of this subsection: 

 

(a) ñNonconsensualò means against the victim's will or under conditions in which the person knows or 

reasonably should know that the victim is mentally or physically incapable of resisting, consenting or 

understanding the nature of his or her conduct, including, but not limited to, conditions in which the 

person knows or reasonably should know that the victim is dead. 

 

(b) ñSexual penetrationò means cunnilingus, fellatio or any intrusion, however slight, of any part of the 

victim's body or any object manipulated or inserted by a person, alone or with others, into the genital or 

anal openings of the body of the victim, whether or not the victim is alive. The term includes, but is not 

limited to, anal intercourse and sexual intercourse in what would be its ordinary meaning. 

 

14. The murder was committed on the property of a public or private school, at an activity sponsored by a 

public or private school or on a school bus while the bus was engaged in its official duties by a person 

who intended to create a great risk of death or substantial bodily harm to more than one person by means 

of a weapon, device or course of action that would normally be hazardous to the lives of more than one 

person. For the purposes of this subsection, ñschool busò has the meaning ascribed to it in NRS 483.160. 

 

15. The murder was committed with the intent to commit, cause, aid, further or conceal an act of 

terrorism. For the purposes of this subsection, ñact of terrorismò has the meaning ascribed to it in NRS 

202.4415. 

NEV. REV. STAT . ANN. § 200.035 (2011).  CIRCUMSTANCES MITIGAT ING FIRST DEGREE MUR DER. 
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Murder of the first degree may be mitigated by any of the following circumstances, even though the 

mitigating circumstance is not sufficient to constitute a defense or reduce the degree of the crime: 

 

1. The defendant has no significant history of prior criminal activity. 

 

2. The murder was committed while the defendant was under the influence of extreme mental or 

emotional disturbance. 

 

3. The victim was a participant in the defendant's criminal conduct or consented to the act. 

 

4. The defendant was an accomplice in a murder committed by another person and the defendantôs 

participation in the murder was relatively minor. 

 

5. The defendant acted under duress or under the domination of another person. 

 

6. The youth of the defendant at the time of the crime. 

 

7. Any other mitigating circumstance. 

NEV. REV. STAT . ANN. § 200.040 (2011). òMANSLAUGHTERò DEFINED . 

 

1. Manslaughter is the unlawful killing of a human being, without malice express or implied, and without 

any mixture of deliberation. 

 

2. Manslaughter must be voluntary, upon a sudden heat of passion, caused by a provocation apparently 

sufficient to make the passion irresistible, or involuntary, in the commission of an unlawful act, or a 

lawful act without due caution or circumspection. 

 

3. Manslaughter does not include vehicular manslaughter as described in NRS 484B.657. 

NEV. REV. STAT . ANN. § 200.050 (2011).  òVOLUNTARY MANSLAUGHTE Rò DEFINED . 

 

1. In cases of voluntary manslaughter, there must be a serious and highly provoking injury inflicted upon 

the person killing, sufficient to excite an irresistible passion in a reasonable person, or an attempt by the 

person killed to commit a serious personal injury on the person killing. 

 

2. Voluntary manslaughter does not include vehicular manslaughter as described in NRS 484B.657. 

NEV. REV. STAT . ANN. § 200.060 (2011).  WHEN KILLING PUNISHED  AS MURDER. 

 

The killing must be the result of that sudden, violent impulse of passion supposed to be irresistible; for, if 

there should appear to have been an interval between the assault or provocation given and the killing, 

sufficient for the voice of reason and humanity to be heard, the killing shall be attributed to deliberate 

revenge and punished as murder. 

NEV. REV. STAT . ANN. § 200.070 (2011).  òINVOLUNTARY MANSLAUGH TERò DEFINED . 

 

1. Except under the circumstances provided in NRS 484B.550 and 484B.653, involuntary manslaughter is 

the killing of a human being, without any intent to do so, in the commission of an unlawful act, or a 
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lawful act which probably might produce such a consequence in an unlawful manner, but where the 

involuntary killing occurs in the commission of an unlawful act, which, in its consequences, naturally 

tends to destroy the life of a human being, or is committed in the prosecution of a felonious intent, the 

offense is murder. 

 

2. Involuntary manslaughter does not include vehicular manslaughter as described in NRS 484B.657. 

NEV. REV. STAT . ANN. § 200.080 (2011).  PUNISHMENT FOR VOLUNT ARY MANSLAUGHTER . 

 

A person convicted of the crime of voluntary manslaughter is guilty of a category B felony and shall be 

punished by imprisonment in the state prison for a minimum term of not less than 1 year and a maximum 

term of not more than 10 years, and may be further punished by a fine of not more than $10,000. 

NEV. REV. STAT . ANN. § 200.090 (2011).  PUNISHMENT FOR INVOLU NTARY MANSLAUGH TER. 

 

A person convicted of involuntary manslaughter is guilty of a category D felony and shall be punished as 

provided in NRS 193.130. 

NEV. REV. STAT . ANN. § 200.210 (2011).  K ILLING OF UNBORN QUI CK CHILD ; PENALTY . 

 

A person who willfully kills an unborn quick child, by any injury committed upon the mother of the child, 

commits manslaughter and shall be punished for a category B felony by imprisonment in the state prison 

for a minimum term of not less than 1 year and a maximum term of not more than 10 years, and may be 

further punished by a fine of not more than $10,000. 

NEV. REV. STAT . ANN. § 200.220 (2011).  TAKING DRUGS TO TERMI NATE PREGNANCY ; PENALTY . 

 

A woman who takes or uses, or submits to the use of, any drug, medicine or substance, or any instrument 

or other means, with the intent to terminate her pregnancy after the 24th week of pregnancy, unless the 

same is performed upon herself upon the advice of a physician acting pursuant to the provisions of NRS 

442.250, and thereby causes the death of the child of the pregnancy, commits manslaughter and shall be 

punished for a category B felony by imprisonment in the state prison for a minimum term of not less than 

1 year and a maximum term of not more than 10 years, and may be further punished by a fine of not more 

than $10,000. 

NEV. REV. STAT . ANN. § 200.230 (2011).  DEATH RESULTING FROM OVERLOADING OF PASSENGER 

VESSEL; PENALTIES . 

 

A person navigating a vessel for gain who willfully or negligently receives so many passengers or such a 

quantity of other lading on board that by means thereof the vessel sinks, is overset or injured, and thereby 

a human being is drowned or otherwise killed, commits manslaughter and shall be punished: 

 

1. If the overloading is negligent, for a category D felony as provided in NRS 193.130. 

 

2. If the overloading is willful, for a category B felony by imprisonment in the state prison for a minimum 

term of not less than 1 year and a maximum term of not more than 10 years, and may be further punished 

by a fine of not more than $10,000. 
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NEV. REV. STAT . ANN. § 201.150 (2011).  CONCEALING BIRTH ; PENALTY . 

 

Every person who shall endeavor to conceal the birth of a child by any disposition of its dead body, 

whether the child died before or after its birth, shall be guilty of a gross misdemeanor. 

NEW HAMPSHIRE 

N.H. REV. STAT . ANN. § 5-C: 74 (2013).  REPORTING FETAL DEATHS. 

 

I. A copy of the fetal death report prepared pursuant to RSA 290:1-a and RSA 5-C:75, shall be forwarded 

to the division by either the person in charge of the hospital or institution where the fetal death occurred, 

or the physician or APRN in attendance at or after delivery when a fetal death occurs outside a hospital or 

institution. 

 

II. In the case of an unwed mother, unless a report of fetal death paternity affidavit has been executed, the 

notation ñnot statedò shall be entered for information concerning the father. 

 

III. When a fetal death occurs in a moving conveyance and the fetus is first removed from the conveyance 

in New Hampshire, or when a dead fetus is found in New Hampshire and the place of fetal death is 

unknown, the fetal death shall be reported to the division. The place where the fetus was first removed 

from the conveyance or the dead fetus was found shall be considered the place of fetal death. 

 

IV. Upon request, the division shall issue a non-certified copy of the fetal death report to the parents. 

 

V. Upon request of a parent, the division shall complete and issue to the parent or parents a certificate of 

stillbirth for a fetal death, as defined in RSA 5-C:1, XII, on the form established pursuant to RSA 5-C:75-

a. 

N.H. REV. STAT . ANN. § 170-C: 5 (2013).  GROUNDS FOR TERMINATION OF THE PARENT-CHILD 

RELATIONSHIP . 

 

The petition may be granted where the court finds that one or more of the following conditions exist: 

 

I. The parent has abandoned the child. It shall be presumed that the parent intends to abandon the child 

who has been left by his parent without provision for his identification or who has been left by his parent 

in the care and custody of another without any provision for his support, or without communication from 

such parent for a period of 6 months. If in the opinion of the court the evidence indicates that such parent 

has made only minimal efforts to support or communicate with the child, the court may declare the child 

to be abandoned. 

 

II. That, although the parents are financially able, they have substantially and continuously neglected to 

provide the child with necessary subsistence, education or other care necessary for his mental, emotional, 

or physical health or have substantially and continuously neglected to pay for such subsistence, education 

or other care when legal custody is lodged with others; provided, however, it shall not be grounds for the 

termination of the parent-child relationship for the sole reason the parent of said child relies upon spiritual 

means through prayer in accordance with a recognized religious method of healing in lieu of medical 

treatment for the healing of said child. 
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III. The parents, subsequent to a finding of child neglect or abuse under RSA 169-C, have failed to correct 

the conditions leading to such a finding within 12 months of the finding despite reasonable efforts under 

the direction of the district court to rectify the conditions. 

 

IV. Because of mental deficiency or mental illness, the parent is and will continue to be incapable of 

giving the child proper parental care and protection for a longer period of time than would be wise or 

prudent to leave the child in an unstable or impermanent environment. Mental deficiency or mental illness 

shall be established by the testimony of either 2 licensed psychiatrists or clinical psychologists or one of 

each acting together. 

 

V. The parent knowingly or willfully caused or permitted another to cause severe sexual, physical, 

emotional, or mental abuse of the child. Subsequent to a finding of such abuse pursuant to RSA 169-C, 

the parent-child relationship may be terminated if return of the child to the parent would result in a 

substantial possibility of harm to the child. A substantial possibility of harm to the child shall be 

established by testimony of at least 2 of the following factors: 

 

(a) The parent's conduct toward the child has resulted in severe harm to the child. 

 

(b) The parent's conduct toward the child has continued despite the reasonable efforts of authorized 

agencies in obtaining or providing services for the parent to reduce or alleviate such conduct. 

 

(c) The parent's conduct has continued to occur either over a period of time, or many times, or to such a 

degree so as to indicate a pattern of behavior on the part of the parent which indicates a complete 

disregard for the child's health and welfare. 

 

(d) Such conduct is likely to continue with no change in parental behavior, attitude or actions. 

 

Testimony shall be provided by any combination of at least 2 of the following people: a licensed 

psychiatrist, a clinical psychologist, a physician, or a social worker who possesses a master's degree in 

social work and is a member of the Academy of Certified Social Workers. 

 

VI. If the parent or guardian is, as a result of incarceration for a felony offense, unable to discharge his 

responsibilities to and for the child and, in addition, has been found pursuant to RSA 169-C to have 

abused or neglected his child or children, the court may review the conviction of the parent or guardian to 

determine whether the felony offense is of such a nature, and the period of incarceration imposed of such 

duration, that the child would be deprived of proper parental care and protection and left in an unstable or 

impermanent environment for a longer period of time than would be prudent. Placement of the child in 

foster care shall not be considered proper parental care and protection for purposes of this paragraph. 

Incarceration in and of itself shall not be grounds for termination of parental rights. 

 

VII. The parent has been convicted of one or more of the following offenses: 

 

(a) Murder, pursuant to RSA 630:1-a or 630:1-b, of another child of the parent, a sibling or step-

sibling of the child, the child's other parent, or other persons related by consanguinity or affinity, 

including a minor child who resided with the defendant. 

 

(b) Manslaughter, pursuant to RSA 630:2, of another child of the parent, a sibling or step-sibling of 

the child, the child's other parent, or other persons related by consanguinity or affinity, including a minor 

child who resided with the defendant. 
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(c) Attempt, pursuant to RSA 629:1, solicitation, pursuant to RSA 629:2, or conspiracy, pursuant to 

RSA 629:3, to commit any of the offenses specified in subparagraphs VII(a) and VII(b). 

 

(d) A felony assault under RSA 631:1, 631:2, 632-A:2, or 632-A:3 which resulted in injury to the 

child, a sibling or step-sibling of the child, the child's other parent, or other persons related by 

consanguinity or affinity, including a minor child who resided with the defendant. 

N.H. REV. STAT . ANN. § 630: 1 (2013).  CAPITAL MURDER. 

 

I. A person is guilty of capital murder if he knowingly causes the death of: 

 

(a) A law enforcement officer or a judicial officer acting in the line of duty or when the death is caused 

as a consequence of or in retaliation for such person's actions in the line of duty; 

 

(b) Another before, after, while engaged in the commission of, or while attempting to commit 

kidnapping as that offense is defined in RSA 633:1; 

 

(c) Another by criminally soliciting a person to cause said death or after having been criminally 

solicited by another for his personal pecuniary gain; 

 

(d) Another after being sentenced to life imprisonment without parole pursuant to RSA 630:1-a, III;  

 

(e) Another before, after, while engaged in the commission of, or while attempting to commit 

aggravated felonious sexual assault as defined in RSA 632-A:2; 

 

(f) Another before, after, while engaged in the commission of, or while attempting to commit an offense 

punishable under RSA 318-B:26, I(a) or (b); or 

 

(g) Another, who is licensed or privileged to be within an occupied structure, or separately secured or 

occupied section thereof, before, after, or while in the commission of, or while attempting to commit, 

burglary as defined in RSA 635:1. 

 

II. As used in this section, a ñlaw enforcement officerò is a sheriff or deputy sheriff of any county, a state 

police officer, a constable or police officer of any city or town, an official or employee of any prison, jail 

or corrections institution, a probation-parole officer, or a conservation officer. 

 

II -a. As used in this section, a ñjudicial officerò is a judge of a district, probate, superior or supreme 

court; an attorney employed by the department of justice or a municipal prosecutor's office; or a county 

attorney; or attorney employed by the county attorney. 

 

III. A person convicted of a capital murder may be punished by death. 

 

IV. As used in this section and RSA 630:1-a, 1-b, 2, 3 and 4, the meaning of ñanotherò does not include a 

foetus. 

 

V. In no event shall any person under the age of 18 years at the time the offense was committed be 

culpable of a capital murder. 
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N.H. REV. STAT . ANN. § 630: 1-A (2013).  FIRST DEGREE MURDER. 

 

I. A person is guilty of murder in the first degree if he: 

 

(a) Purposely causes the death of another; or 

 

(b) Knowingly causes the death of: 

 

(1) Another before, after, while engaged in the commission of, or while attempting to commit 

felonious sexual assault as defined in RSA 632-A:3; 

 

(2) Another before, after, while engaged in the commission of, or while attempting to commit 

robbery or burglary while armed with a deadly weapon, the death being caused by the use of such 

weapon; 

 

(3) Another in perpetrating or attempting to perpetrate arson as defined in RSA 634:1, I, II, or III;  

 

(4) The president or president-elect or vice-president or vice-president-elect of the United States, the 

governor or governor-elect of New Hampshire or any state or any member or member-elect of the 

congress of the United States, or any candidate for such office after such candidate has been nominated at 

his party's primary, when such killing is motivated by knowledge of the foregoing capacity of the victim. 

 

II. For the purpose of RSA 630:1-a, I(a), ñpurposelyò shall mean that the actor's conscious object is the 

death of another, and that his act or acts in furtherance of that object were deliberate and premeditated. 

 

III. A person convicted of a murder in the first degree shall be sentenced to life imprisonment and shall 

not be eligible for parole at any time. 

N.H. REV. STAT . ANN. § 630: 1-B (2013). SECOND DEGREE MURDER 

 

I. A person is guilty of murder in the second degree if: 

 

(a) He knowingly causes the death of another; or 

 

(b) He causes such death recklessly under circumstances manifesting an extreme indifference to the 

value of human life. Such recklessness and indifference are presumed if the actor causes the death by the 

use of a deadly weapon in the commission of, or in an attempt to commit, or in immediate flight after 

committing or attempting to commit any class A felony. 

 

II. Murder in the second degree shall be punishable by imprisonment for life or for such term as the court 

may order. 

N.H. REV. STAT . ANN. § 630: 2 (2013).  MANSLAUGHTER .  

 

I. A person is guilty of manslaughter when he causes the death of another: 

 

(a) Under the influence of extreme mental or emotional disturbance caused by extreme provocation but 

which would otherwise constitute murder; or 
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(b) Recklessly. 

 

II. Manslaughter shall be punishable by imprisonment for a term of not more than 30 years. 

 

III. In addition to any other penalty imposed, if the death of another person resulted from the driving of a 

motor vehicle, the court may revoke the license or driving privilege of the convicted person indefinitely. 

N.H. REV. STAT . ANN. § 630: 3 (2013).  NEGLIGENT HOMICIDE . 

 

I. A person is guilty of a class B felony when he causes the death of another negligently. 

 

II. A person is guilty of a class A felony when in consequence of being under the influence of intoxicating 

liquor or a controlled drug or any combination of intoxicating liquor and controlled drug while operating 

a propelled vehicle, as defined in RSA 637:9, III or a boat as defined in RSA 265-A:1, II, he or she causes 

the death of another. 

 

III. In addition to any other penalty imposed, if the death of another person resulted from the negligent 

driving of a motor vehicle, the court may revoke the license or driving privilege of the convicted person 

for up to 7 years. In cases where the person is convicted under paragraph II, the court shall revoke the 

license or driving privilege of the convicted person indefinitely and the person shall not petition for 

eligibility to reapply for a driver's license for at least 7 years. In a case in which alcohol was involved, the 

court may also require that the convicted person shall not have a license to drive reinstated until after the 

division of motor vehicles receives certification of installation of an ignition interlock device as described 

in RSA 265-A:36, which shall remain in place for a period not to exceed 5 years. 

N.H. REV. STAT . ANN. § 639: 5 (2013).  CONCEALING DEATH OF A NEWBORN. 

 

A person is guilty of a class B felony if he knowingly conceals the corpse of a newborn child. 

N.H. REV. STAT . ANN. § 651: 6 (2013).  EXTENDED TERM OF IMPRISONMENT . 

 

I. A convicted person may be sentenced according to paragraph III if the jury also finds beyond a 

reasonable doubt that such person: 

 

(a) Based on the circumstances for which he or she is to be sentenced, has knowingly devoted himself 

or herself to criminal activity as a major source of livelihood; 

 

(b) Has been subjected to a court-ordered psychiatric examination on the basis of which the jury finds 

that such person is a serious danger to others due to a gravely abnormal mental condition; 

 

(c) Has manifested exceptional cruelty or depravity in inflicting death or serious bodily injury on the 

victim of the crime; 

 

(d) Has committed an offense involving the use of force against a person with the intention of taking 

advantage of the victim's age or physical disability; 

 

(e) Has committed or attempted to commit any of the crimes defined in RSA 631 or 632-A against a 

person under 13 years of age; 
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(f) Was substantially motivated to commit the crime because of hostility towards the victim's religion, 

race, creed, sexual orientation as defined in RSA 21:49, national origin or sex; 

 

(g) Has knowingly committed or attempted to commit any of the crimes defined in RSA 631 where he 

or she knows the victim was, at the time of the commission of the crime, a law enforcement officer, a paid 

firefighter, volunteer firefighter, on-call firefighter, or licensed emergency medical care provider as 

defined in RSA 153-A:2, V acting in the line of duty; 

 

(h) Was an on-duty law enforcement officer at the time that he or she committed or attempted to 

commit any of the crimes defined in RSA 631; 

 

(i) Has committed a crime listed in RSA 193-D:1 in a safe school zone under RSA 193-D; 

 

(j) Possesses a radio device with the intent to use that device in the commission of robbery, burglary, 

theft, gambling, stalking, or a violation of any provision of RSA 318-B. In this section, the term ñradio 

deviceò means any device capable of receiving a wireless transmission on any frequency allocated for law 

enforcement use, or any device capable of transmitting and receiving a wireless transmission; 

 

(k) Has committed or attempted to commit negligent homicide as defined in RSA 630:3, I against a 

person under 13 years of age who was in the care of, or under the supervision of, the defendant at the time 

of the offense; 

 

(l) Has committed or attempted to commit any of the crimes defined in RSA 637 or RSA 638 against a 

victim who is 65 years of age or older or who has a physical or mental disability and that in perpetrating 

the crime, the defendant intended to take advantage of the victim's age or a physical or mental condition 

that impaired the victim's ability to manage his or her property or financial resources or to protect his or 

her rights or interests; 

 

(m) Has committed or attempted to commit aggravated felonious sexual assault in violation of RSA 

632-A:2, I(l) or RSA 632-A:2, II where the defendant was 18 years of age or older at the time of the 

offense; 

 

(n) Has committed or attempted to commit aggravated felonious sexual assault in violation of RSA 632-

A:2, III, and one or more of the acts comprising the pattern of sexual assault was an offense under RSA 

632-A:2, I(l) or RSA 632-A:2, II, or both, and the defendant was 18 years of age or older when the pattern 

of sexual assault began; 

 

(o) Has purposely, knowingly, or recklessly with extreme indifference to the value of human life 

committed an act or acts constituting first degree assault as defined in RSA 631:1 against a person under 

13 years of age where the serious bodily injury has resulted in brain damage or physical disability to the 

child that is likely to be permanent; 

 

(p) Has committed murder as defined in RSA 630:1-b against a person under 13 years of age; 

 

(q) Has knowingly committed any of the following offenses as a criminal street gang member, or for the 

benefit of, at the direction of, or in association with any criminal street gang, with the purpose to promote, 

further, or assist in any such criminal conduct by criminal street gang members: 

 

(1) Violent crime as defined in RSA 651:5, XIII.  
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(2) A crime involving the distribution, sale, or manufacture of a controlled drug under RSA 318-B:2. 

 

(3) Class A felony theft where the property stolen was a firearm. 

 

(4) Unlawful sale of a pistol or a revolver. 

 

(5) Witness tampering. 

 

(6) Criminal street gang solicitation as defined in RSA 644:20; or 

 

(r) Has committed an offense under RSA 637 where such person knowingly activated an audible alarm 

system to avoid detection or apprehension, or cause a distraction during the commission of the offense. 

 

I-a. As used in this section: 

 

(a) ñLaw enforcement officerò means a sheriff or deputy sheriff of any county, a state police officer, a 

constable or police officer of any city or town, an official or employee of any prison, jail, or corrections 

institution, a probation-parole officer, a juvenile probation and parole officer, or a conservation officer. 

 

(b) ñCriminal street gang memberò means an individual to whom 2 or more of the following apply: 

 

(1) Admits to criminal street gang membership; 

 

(2) Is identified as a criminal street gang member by a law enforcement officer, parent, guardian, or 

documented reliable informant; 

 

(3) Resides in or frequents a particular criminal street gang's area and adopts its style of dress, its use 

of hand or other signs, tattoos, or other physical markings, and associates with known criminal street gang 

members; or 

 

(4) Has been arrested more than once in the company of individuals who are identified as criminal 

street gang members by law enforcement, for offenses that are consistent with usual criminal street gang 

activity. 

 

(c) ñCriminal street gangò means a formal or informal ongoing organization, association, or group of 3 

or more persons, which has as one of its primary objectives or activities the commission of criminal 

activity, whose members share a common name, identifying sign, symbol, physical marking, style of 

dress, or use of hand sign, and whose members individually or collectively have engaged in the 

commission, attempted commission, solicitation to commit, or conspiracy to commit 2 or more the 

following offenses, or a reasonably equivalent offense in another jurisdiction, on separate occasions 

within the preceding 3 years: 

 

(1) Violent crimes, as defined in RSA 651:5, XIII;  

 

(2) Distribution, sale, or manufacture of a controlled drug in violation of RSA 318-B:2; 

 

(3) Class A felony theft; 

 

(4) Unlawful sale of a pistol or revolver; or 
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(5) Witness tampering. 

 

II. A convicted person may be sentenced according to the terms of paragraph III if the court finds, and 

includes such findings in the record, that such person: 

 

(a) Has twice previously been convicted in this state, or in another jurisdiction, on sentences in excess 

of one year; 

 

(b) Has previously been convicted of a violation of RSA 630:3, II, RSA 265-A:3, I(b) or II(b), or any 

crime in any other jurisdiction involving driving or attempting to drive a motor vehicle under the 

influence of controlled drugs, prescription drugs, over-the-counter drugs, or any other chemical 

substances, natural or synthetic, which impair a person's ability to drive or intoxicating liquors, or both, 

and such person has committed a crime as defined under RSA 630:3, II or RSA 265-A:3, I(b) or II(b); or 

 

(c) Has twice previously been convicted in this state or any other jurisdiction, for driving or attempting 

to drive a motor vehicle under the influence of intoxicating liquors or controlled drugs, prescription drugs, 

over-the-counter drugs, or any other chemical substances, natural or synthetic, which impair a person's 

ability to drive, or both, and such person has committed a crime as defined under RSA 630:3, II or RSA 

265-A:3, I(b) or II(b). 

 

III. If authorized by paragraph I or II, and if written notice of the possible application of this section is 

given the defendant at least 21 days prior to the commencement of jury selection for his or her trial, a 

defendant may be sentenced to an extended term of imprisonment. An extended term is, for a person 

convicted of: 

 

(a) Any felony, other than murder or manslaughter, a minimum to be fixed by the court of not more 

than 10 years and a maximum to be fixed by the court of not more than 30 years; 

 

(b) A misdemeanor, a minimum to be fixed by the court of not more than 2 years and a maximum to 

be fixed by the court of not more than 5 years; 

 

(c) Manslaughter, a minimum to be fixed by the court of not more than 20 years and a maximum to be 

fixed by the court of not more than 40 years; 

 

(d) Murder, life imprisonment; 

 

(e) Two or more offenses under RSA 632-A:2, life imprisonment without parole; 

 

(f) A third offense under RSA 632-A:3, life imprisonment; or 

 

(g) Any of the crimes listed under RSA 651:6, I(j), a minimum to be fixed by the court of not less than 

90 days and a maximum of not more than one year. 

 

IV. If authorized by subparagraphs I(m), (n), or (o) and if notice of the possible application of this section 

is given to the defendant prior to the commencement of trial: 

 

(a) There is a presumption that a person shall be sentenced to a minimum to be fixed by the court of 

not less than 25 years and a maximum of life imprisonment unless the court makes a determination that 

the goals of deterrence, rehabilitation, and punishment would not be served, based on the specific 

circumstances of the case, by such a sentence and the court makes specific written findings in support of 
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the lesser sentence. Before the court can determine whether the presumption has been overcome, the court 

shall consider, but is not limited to, the following factors: 

 

(1) Age of victim at time of offense. 

 

(2) Age of the defendant at the time of the offense. 

 

(3) Relationship between defendant and victim. 

 

(4) Injuries to victim. 

 

(5) Use of force, fear, threats, or coercion to the victim or another. 

 

(6) Length of time defendant offended against victim. 

 

(7) Number of times defendant offended against victim. 

 

(8) Number of other victims. 

 

(9) Acceptance of responsibility by defendant. 

 

(10) Defendant's criminal history. 

 

(11) Use of a weapon. 

 

(12) Medical or psychological condition of the victim at the time of the assault. 

 

(b) The sentence shall also include, in addition to any other penalties provided by law, a special 

sentence of lifetime supervision by the department of corrections. The defendant shall comply with the 

conditions of lifetime supervision which are imposed by the court or the department of corrections. 

Violation of any of the conditions of lifetime supervision shall be deemed contempt of court. The special 

sentence of lifetime supervision shall begin upon the offender's release from incarceration, parole, or 

probation. A defendant who is sentenced to lifetime supervision pursuant to this paragraph shall not be 

eligible for release from the lifetime supervision pursuant to RSA 632-A:10-a, V(b). 

 

(c) Any decision by the superior court under subparagraph (a) may be reviewed by the sentence review 

division of the superior court at the request of the defendant or at the request of the state pursuant to RSA 

651:58. 

 

V. If authorized by subparagraph I(p) and if notice of the possible application of this section is given to 

the defendant prior to the commencement of trial, a person shall be sentenced to an extended term of 

imprisonment as follows: a minimum to be fixed by the court of not less than 35 years and a maximum of 

life imprisonment. 

 

VI. A person shall be sentenced according to the terms of paragraph VII if the court finds, and includes 

such findings in the record, that such person: 

 

(a)(1) Committed a violation of RSA 632-A:2, I(l), RSA 632-A:2, II, or RSA 632-A:2, III, in which 

one or more of the acts comprising the pattern of sexual assault was an offense under RSA 632-A:2, I(l) 

or RSA 632-A:2, II, or both, after having previously been convicted of an offense in violation of one of 
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the aforementioned offenses or any other statute prohibiting the same conduct in another state, territory or 

possession of the United States, and 

 

(2) The person committed the subsequent offense while released on bail on the earlier offense or the 

sentence for the earlier conviction involved a term of incarceration, probation, parole, or other supervised 

release; or 

 

(b)(1) Committed a violation of RSA 631:1 after having previously been convicted of an offense in 

violation of RSA 631:1, or any other statute prohibiting the same conduct in another state, territory or 

possession of the United States, if the earlier offense also involved a victim under 13 years of age where 

the serious bodily injury resulted in brain damage or physical disability to the child that is likely to be 

permanent; and 

 

(2) The person committed the subsequent offense while released on bail on the earlier offense or the 

sentence for the earlier conviction involved a term of incarceration, probation, parole, or other supervised 

release; or 

 

(c)(1) Committed a violation of RSA 630:1-b after having previously been convicted of an offense in 

violation of RSA 630:1-b, or any other statute prohibiting the same conduct in another state, territory, or 

possession of the United States; and 

 

(2) The person committed the subsequent offense while released on bail on the earlier offense or the 

sentence for the earlier conviction involved a term of incarceration, probation, parole, or other supervised 

release. 

 

VII. If the court has made the findings authorized by RSA 651:6, VI, and if notice of the possible 

application of this section is given to the defendant prior to the commencement of trial, a person shall be 

sentenced to an extended term of imprisonment of life without parole. 

N.H. REV. STAT . ANN. § 630:5 (2013).  PROCEDURE IN CAPITAL MURDER. 

 

I. Whenever the state intends to seek the sentence of death for the offense of capital murder, the attorney 

for the state, before trial or acceptance by the court of a plea of guilty, shall file with the court and serve 

upon the defendant, a notice: 

 

(a) That the state in the event of conviction will seek the sentence of death; and 

 

(b) Setting forth the aggravating factors enumerated in paragraph VII of this section and any other 

aggravating factors which the state will seek to prove as the basis for the death penalty. 

 

The court may permit the attorney for the state to amend this notice for good cause shown. Any such 

amended notice shall be served upon the defendant as provided in this section. 

 

II. When the attorney for the state has filed a notice as required under paragraph I and the defendant is 

found guilty of or pleads guilty to the offense of capital murder, the judge who presided at the trial or 

before whom the guilty plea was entered, or any other judge if the judge who presided at the trial or 

before whom the guilty plea was entered is unavailable, shall conduct a separate sentencing hearing to 

determine the punishment to be imposed. The hearing shall be conducted: 
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(a) Before the jury which determined the defendant's guilt; 

 

(b) Before a jury impaneled for the purpose of the hearing if: 

 

(1) the defendant was convicted upon a plea of guilty; or 

 

(2) the jury which determined the defendant's guilt has been discharged for good cause; or 

 

(3) after initial imposition of a sentence under this section, redetermination of the sentence under this 

section is necessary. 

 

A jury impaneled under subparagraph (b) shall consist of 12 members, unless at any time before the 

conclusion of the hearing, the parties stipulate with the approval of the court that it shall consist of any 

number less than 12. 

 

III. When a defendant is found guilty of or pleads guilty to the offense of capital murder, no presentence 

report shall be prepared. In the sentencing hearing, information may be presented as to matters relating to 

any of the aggravating or mitigating factors set forth in paragraphs VI and VII, or any other mitigating 

factor or any other aggravating factor for which notice has been provided under subparagraph I(b). Where 

information is presented relating to any of the aggravating factors set forth in paragraph VII, information 

may be presented relating to any other aggravating factor for which notice has been provided under 

subparagraph I(b). Information presented may include the trial transcript and exhibits if the hearing is 

held before a jury or judge not present during the trial, or at the trial judge's discretion. Any other 

information relevant to such mitigating or aggravating factors may be presented by either the state or the 

defendant, regardless of its admissibility under the rules governing admission of evidence at criminal 

trials, except that information may be excluded if its probative value is substantially outweighed by the 

danger of unfair prejudice, confusion of the issues, or misleading the jury. The state and the defendant 

shall be permitted to rebut any information received at the hearing and shall be given fair opportunity to 

present argument as to the adequacy of the information to establish the existence of any of the 

aggravating or mitigating factors and as to appropriateness in that case of imposing a sentence of death. 

The state shall open and the defendant shall conclude the argument to the jury. The burden of establishing 

the existence of any aggravating factor is on the state, and is not satisfied unless established beyond a 

reasonable doubt. The burden of establishing the existence of any mitigating factor is on the defendant, 

and is not satisfied unless established by a preponderance of the evidence. 

 

IV. The jury shall consider all the information received during the hearing. It shall return special findings 

identifying any aggravating factors set forth in paragraph VII, which are found to exist. If one of the 

aggravating factors set forth in subparagraph VII(a) and another of the aggravating factors set forth in 

subparagraphs VII(b)-(j) is found to exist, a special finding identifying any other aggravating factor for 

which notice has been provided under subparagraph I(b) may be returned. A finding with respect to a 

mitigating factor may be made by one or more of the members of the jury, and any member of the jury 

who finds the existence of a mitigating factor may consider such a factor established for purposes of this 

section, regardless of the number of jurors who concur that the factor has been established. A finding with 

respect to any aggravating factor must be unanimous. If an aggravating factor set forth in subparagraph 

VII(a) is not found to exist or an aggravating factor set forth in subparagraph VII(a) is found to exist but 

no other aggravating factor set forth in paragraph VII is found to exist, the court shall impose a sentence 

of life imprisonment without possibility of parole. If an aggravating factor set forth in subparagraph 

VII(a) and one or more of the aggravating factors set forth in subparagraph VII (b)-(j) are found to exist, 

the jury shall then consider whether the aggravating factors found to exist sufficiently outweigh any 

mitigating factor or factors found to exist, or in the absence of mitigating factors, whether the aggravating 
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factors are themselves sufficient to justify a sentence of death. Based upon this consideration, if the jury 

concludes that the aggravating factors outweigh the mitigating factors or that the aggravating factors, in 

the absence of any mitigating factors, are themselves sufficient to justify a death sentence, the jury, by 

unanimous vote only, may recommend that a sentence of death be imposed rather than a sentence of life 

imprisonment without possibility of parole. The jury, regardless of its findings with respect to aggravating 

and mitigating factors, is never required to impose a death sentence and the jury shall be so instructed. 

 

V. Upon the recommendation that the sentence of death be imposed, the court shall sentence the 

defendant to death. Otherwise the court shall impose a sentence of life imprisonment without possibility 

of parole. 

 

VI. In determining whether a sentence of death is to be imposed upon a defendant, the jury shall consider 

mitigating factors, including the following: 

 

(a) The defendant's capacity to appreciate the wrongfulness of his conduct or to conform his conduct to 

the requirements of law was significantly impaired, regardless of whether the capacity was so impaired as 

to constitute a defense to the charge. 

 

(b) The defendant was under unusual and substantial duress, regardless of whether the duress was of 

such a degree as to constitute a defense to the charge. 

 

(c) The defendant is punishable as an accomplice (as defined in RSA 626:8) in the offense, which was 

committed by another, but the defendant's participation was relatively minor, regardless of whether the 

participation was so minor as to constitute a defense to the charge. 

 

(d) The defendant was youthful, although not under the age of 18. 

 

(e) The defendant did not have a significant prior criminal record. 

 

(f) The defendant committed the offense under severe mental or emotional disturbance. 

 

(g) Another defendant or defendants, equally culpable in the crime, will not be punished by death. 

 

(h) The victim consented to the criminal conduct that resulted in the victim's death. 

 

(i) Other factors in the defendant's background or character mitigate against imposition of the death 

sentence. 

 

VII. If the defendant is found guilty of or pleads guilty to the offense of capital murder, the following 

aggravating factors are the only aggravating factors that shall be considered, unless notice of additional 

aggravating factors is provided under subparagraph I(b): 

 

(a) The defendant: 

 

(1) purposely killed the victim; 

 

(2) purposely inflicted serious bodily injury which resulted in the death of the victim; 

 

(3) purposely engaged in conduct which: 
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(A) the defendant knew would create a grave risk of death to a person, other than one of the 

participants in the offense; and 

 

(B) resulted in the death of the victim. 

 

(b) The defendant has been convicted of another state or federal offense resulting in the death of a 

person, for which a sentence of life imprisonment or a sentence of death was authorized by law. 

 

(c) The defendant has previously been convicted of 2 or more state or federal offenses punishable by a 

term of imprisonment of more than one year, committed on different occasions, involving the infliction 

of, or attempted infliction of, serious bodily injury upon another person. 

 

(d) The defendant has previously been convicted of 2 or more state or federal offenses punishable by a 

term of imprisonment of more than one year, committed on different occasions, involving the distribution 

of a controlled substance. 

 

(e) In the commission of the offense of capital murder, the defendant knowingly created a grave risk of 

death to one or more persons in addition to the victims of the offense. 

 

(f) The defendant committed the offense after substantial planning and premeditation. 

 

(g) The victim was particularly vulnerable due to old age, youth, or infirmity. 

 

(h) The defendant committed the offense in an especially heinous, cruel or depraved manner in that it 

involved torture or serious physical abuse to the victim. 

 

(i) The murder was committed for pecuniary gain. 

 

(j) The murder was committed for the purpose of avoiding or preventing a lawful arrest or effecting an 

escape from lawful custody. 

 

VIII. If a person is convicted of the offense of capital murder and the court does not impose the penalty of 

death, the court shall impose a sentence of life imprisonment without possibility of parole. 

 

IX. If the jury cannot agree on the punishment within a reasonable time, the judge shall impose the 

sentence of life imprisonment without possibility of parole. If the case is reversed on appeal because of 

error only in the presentence hearing, the new trial which may be ordered shall apply only to the issue of 

punishment. 

 

X. In all cases of capital murder where the death penalty is imposed, the judgment of conviction and the 

sentence of death shall be subject to automatic review by the supreme court within 60 days after 

certification by the sentencing court of the entire record unless time is extended for an additional period 

not to exceed 30 days by the supreme court for good cause shown. Such review by the supreme court 

shall have priority over all other cases and shall be heard in accordance with rules adopted by said court. 

 

XI. With regard to the sentence the supreme court shall determine: 

 

(a) Whether the sentence of death was imposed under the influence of passion, prejudice or any other 

arbitrary factor; and 
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(b) Whether the evidence supports the jury's finding of an aggravating circumstance, as authorized by 

law; and 

 

(c) Whether the sentence of death is excessive or disproportionate to the penalty imposed in similar 

cases, considering both the crime and the defendant. 

 

XII. In addition to its authority regarding correction of errors, the court, with regard to review of death 

sentences, shall be authorized to: 

 

(a) Affirm the sentence of death; or 

 

(b) Set the sentence aside and remand the case for resentencing. 

 

XIII. When the penalty of death is imposed, the sentence shall be that the defendant be imprisoned in the 

state prison at Concord until the day appointed for his execution, which shall not be within one year from 

the day sentence is passed. The punishment of death shall be inflicted by continuous, intravenous 

administration of a lethal quantity of an ultrashort-acting barbiturate in combination with a chemical 

paralytic agent until death is pronounced by a licensed physician according to accepted standards of 

medical practice. 

 

XIV. The commissioner of corrections or his designee shall determine the substance or substances to be 

used and the procedures to be used in any execution, provided, however, that if for any reason the 

commissioner finds it to be impractical to carry out the punishment of death by administration of the 

required lethal substance or substances, the sentence of death may be carried out by hanging under the 

provisions of law for the death penalty by hanging in effect on December 31, 1986. 

 

XV. An execution carried out by lethal injection shall be performed by a person selected by the 

commissioner of the department of corrections and trained to administer the injection. The person 

administering the injection need not be a physician, registered nurse, or licensed practical nurse, licensed 

or registered under the laws of this or any other state. 

 

XVI. The infliction of the punishment of death by administration of the required lethal substance or 

substances in the manner required by this section shall not be construed to be the practice of medicine, 

and any pharmacist or pharmaceutical supplier is authorized to dispense drugs to the commissioner of 

corrections or his designee, without prescription, for carrying out the provisions of this section, 

notwithstanding any other provision of law. 

 

XVII. The governor and council or their designee shall determine the time of performing such execution 

and shall be responsible for providing facilities for the implementation thereof. In no event shall a 

sentence of death be carried out upon a pregnant woman or a person for an offense committed while a 

minor. 

NEW JERSEY 

N.J. STAT . ANN. § 2C:11-2 (2013). CRIMINAL HOMICIDE . 

 

a. A person is guilty of criminal homicide if he purposely, knowingly, recklessly or, under the 

circumstances set forth in section 2C:11-5, causes the death of another human being. 
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b. Criminal homicide is murder, manslaughter or death by auto. 

N.J. STAT . ANN. § 2C:11-2.1 (2013). ELAPSE OF TIME BETWEE N ASSAULT AND DEATH , PROSECUTION 

FOR CRIMINAL HOMICI DE. 

 

The length of time which has elapsed between the initial assault and the death of the victim shall not be a 

bar to prosecution of the actor for criminal homicide. 

N.J. STAT . ANN. § 2C:11-3 (2013).  MURDER. 

 

a. Except as provided in N.J.S.2C:11-4, criminal homicide constitutes murder when: 

 

(1) The actor purposely causes death or serious bodily injury resulting in death; or 

 

(2) The actor knowingly causes death or serious bodily injury resulting in death; or 

 

(3) It is committed when the actor, acting either alone or with one or more other persons, is engaged in 

the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, 

sexual assault, arson, burglary, kidnapping, carjacking, criminal escape or terrorism pursuant to section 2 

of P.L.2002, c. 26 (C.2C:38-2), and in the course of such crime or of immediate flight therefrom, any 

person causes the death of a person other than one of the participants; except that in any prosecution 

under this subsection, in which the defendant was not the only participant in the underlying crime, it is an 

affirmative defense that the defendant: 

 

(a) Did not commit the homicidal act or in any way solicit, request, command, importune, cause or 

aid the commission thereof; and 

 

(b) Was not armed with a deadly weapon, or any instrument, article or substance readily capable of 

causing death or serious physical injury and of a sort not ordinarily carried in public places by law-

abiding persons; and 

 

(c) Had no reasonable ground to believe that any other participant was armed with such a weapon, 

instrument, article or substance; and 

 

(d) Had no reasonable ground to believe that any other participant intended to engage in conduct 

likely to result in death or serious physical injury. 

 

b. (1) Murder is a crime of the first degree but a person convicted of murder shall be sentenced, except as 

provided in paragraphs (2), (3) and (4) of this subsection, by the court to a term of 30 years, during which 

the person shall not be eligible for parole, or be sentenced to a specific term of years which shall be 

between 30 years and life imprisonment of which the person shall serve 30 years before being eligible for 

parole. 

 

(2) If the victim was a law enforcement officer and was murdered while performing his official duties 

or was murdered because of his status as a law enforcement officer, the person convicted of that murder 

shall be sentenced by the court to a term of life imprisonment, during which the person shall not be 

eligible for parole. 
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(3) A person convicted of murder shall be sentenced to a term of life imprisonment without eligibility 

for parole if the murder was committed under all of the following circumstances: 

 

(a) The victim is less than 14 years old; and 

 

(b) The act is committed in the course of the commission, whether alone or with one or more 

persons, of a violation of N.J.S.2C:14-2 or N.J.S.2C:14-3. 

 

(4) Any person convicted under subsection a.(1) or (2) who committed the homicidal act by his own 

conduct; or who as an accomplice procured the commission of the offense by payment or promise of 

payment of anything of pecuniary value; or who, as a leader of a narcotics trafficking network as defined 

in N.J.S.2C:35-3 and in furtherance of a conspiracy enumerated in N.J.S.2C:35-3, commanded or by 

threat or promise solicited the commission of the offense, or, if the murder occurred during the 

commission of the crime of terrorism, any person who committed the crime of terrorism, shall be 

sentenced by the court to life imprisonment without eligibility for parole, which sentence shall be served 

in a maximum security prison, if a jury finds beyond a reasonable doubt that any of the following 

aggravating factors exist: 

 

(a) The defendant has been convicted, at any time, of another murder. For purposes of this section, 

a conviction shall be deemed final when sentence is imposed and may be used as an aggravating factor 

regardless of whether it is on appeal; 

 

(b) In the commission of the murder, the defendant purposely or knowingly created a grave risk of 

death to another person in addition to the victim; 

 

(c) The murder was outrageously or wantonly vile, horrible or inhuman in that it involved torture, 

depravity of mind, or an aggravated assault to the victim; 

 

(d) The defendant committed the murder as consideration for the receipt, or in expectation of the 

receipt of anything of pecuniary value; 

 

(e) The defendant procured the commission of the murder by payment or promise of payment of 

anything of pecuniary value; 

 

(f) The murder was committed for the purpose of escaping detection, apprehension, trial, 

punishment or confinement for another offense committed by the defendant or another; 

 

(g) The murder was committed while the defendant was engaged in the commission of, or an 

attempt to commit, or flight after committing or attempting to commit murder, robbery, sexual assault, 

arson, burglary, kidnapping, carjacking or the crime of contempt in violation of subsection b. of 

N.J.S.2C:29-9; 

 

(h) The defendant murdered a public servant, as defined in N.J.S.2C:27-1, while the victim was 

engaged in the performance of his official duties, or because of the victim's status as a public servant; 

 

(i) The defendant: (i) as a leader of a narcotics trafficking network as defined in N.J.S.2C:35-3 and 

in furtherance of a conspiracy enumerated in N.J.S.2C:35-3, committed, commanded or by threat or 

promise solicited the commission of the murder or (ii) committed the murder at the direction of a leader 

of a narcotics trafficking network as defined in N.J.S.2C:35-3 in furtherance of a conspiracy enumerated 

in N.J.S.2C:35-3; 
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(j) The homicidal act that the defendant committed or procured was in violation of paragraph (1) of 

subsection a. of N.J.S.2C:17-2; 

 

(k) The victim was less than 14 years old; or 

 

(l) The murder was committed during the commission of, or an attempt to commit, or flight after 

committing or attempting to commit, terrorism pursuant to section 2 of P.L.2002, c. 26 (C.2C:38-2). 

 

(5) A juvenile who has been tried as an adult and convicted of murder shall be sentenced pursuant to 

paragraph (1), (2) or (3) of this subsection. 

 

c. (Deleted by amendment, P.L.2007, c. 204). 

 

d. (Deleted by amendment, P.L.2007, c. 204). 

 

e. (Deleted by amendment, P.L.2007, c. 204). 

 

f. (Deleted by amendment, P.L.2007, c. 204). 

 

g. (Deleted by amendment, P.L.2007, c. 204). 

 

h. (Deleted by amendment, P.L.2007, c. 204). 

 

i. For purposes of this section the term ñhomicidal actò shall mean conduct that causes death or serious 

bodily injury resulting in death. 

 

j. In a sentencing proceeding conducted pursuant to this section, the display of a photograph of the victim 

taken before the homicide shall be permitted. 

N.J. STAT . ANN. § 2C:11-4 (2013).  MANSLAUGHTER . 

 

a. Criminal homicide constitutes aggravated manslaughter when : 

 

(1) The actor recklessly causes death under circumstances manifesting extreme indifference to human 

life; or 

 

(2) The actor causes the death of another person while fleeing or attempting to elude a law enforcement 

officer in violation of subsection b. of N.J.S.2C:29-2. Notwithstanding the provision of any other law to 

the contrary, the actor shall be strictly liable for a violation of this paragraph upon proof of a violation of 

subsection b. of N.J.S.2C:29-2 which resulted in the death of another person. As used in this paragraph, 

ñactorò shall not include a passenger in a motor vehicle. 

 

b. Criminal homicide constitutes manslaughter when: 

 

(1) It is committed recklessly; or 

 

(2) A homicide which would otherwise be murder under section 2C:11-3 is committed in the heat of 

passion resulting from a reasonable provocation. 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a17-2&originatingDoc=N51B59060B40211DC90E2CEB950749BAF&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I820275AA3E-EF439392BFC-FC27048B11F)&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a38-2&originatingDoc=N51B59060B40211DC90E2CEB950749BAF&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IE122CAD0AE-5111DC85659-63626A87D60)&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IE122CAD0AE-5111DC85659-63626A87D60)&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IE122CAD0AE-5111DC85659-63626A87D60)&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IE122CAD0AE-5111DC85659-63626A87D60)&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IE122CAD0AE-5111DC85659-63626A87D60)&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IE122CAD0AE-5111DC85659-63626A87D60)&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a29-2&originatingDoc=N90276CE0EF0811D99BC0AF502031754B&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a29-2&originatingDoc=N90276CE0EF0811D99BC0AF502031754B&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2C%3a11-3&originatingDoc=N90276CE0EF0811D99BC0AF502031754B&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)


  

National Center for Prosecution of Child Abuse 

National District Attorneys Association 

 165 

 

c. Aggravated manslaughter under paragraph (1) of subsection a. of this section is a crime of the first 

degree and upon conviction thereof a person may, notwithstanding the provisions of paragraph (1) of 

subsection a. of N.J.S.2C:43-6, be sentenced to an ordinary term of imprisonment between 10 and 30 

years. Aggravated manslaughter under paragraph (2) of subsection a. of this section is a crime of the first 

degree. Manslaughter is a crime of the second degree. 

N.J. STAT . ANN. § 2C:11-5 (2013).  DEATH BY VEHICULAR HO MICIDE . 

 

a. Criminal homicide constitutes vehicular homicide when it is caused by driving a vehicle or vessel 

recklessly. 

Proof that the defendant fell asleep while driving or was driving after having been without sleep for a 

period in excess of 24 consecutive hours may give rise to an inference that the defendant was driving 

recklessly. Proof that the defendant was driving while intoxicated in violation of R.S.39:4-50 or was 

operating a vessel under the influence of alcohol or drugs in violation of section 3 of P.L.1952, c. 157 

(C.12:7-46) shall give rise to an inference that the defendant was driving recklessly. Proof that the 

defendant was operating a hand-held wireless telephone while driving a motor vehicle in violation of 

section 1 of P.L.2003, c. 310 (C.39:4-97.3) may give rise to an inference that the defendant was driving 

recklessly. Nothing in this section shall be construed to in any way limit the conduct or conditions that 

may be found to constitute driving a vehicle or vessel recklessly. 

 

b. Except as provided in paragraph (3) of this subsection, vehicular homicide is a crime of the second 

degree. 

 

(1) If the defendant was operating the auto or vessel while under the influence of any intoxicating 

liquor, narcotic, hallucinogenic or habit-producing drug, or with a blood alcohol concentration at or above 

the prohibited level as prescribed in R.S.39:4-50, or if the defendant was operating the auto or vessel 

while his driver's license or reciprocity privilege was suspended or revoked for any violation of R.S.39:4-

50, section 2 of P.L.1981, c. 512 (C.39:4-50.4a), by the Director of the Division of Motor Vehicles 

pursuant to P.L.1982, c. 85 (C.39:5-30a et seq.), or by the court for a violation of R.S.39:4-96, the 

defendant shall be sentenced to a term of imprisonment by the court. The term of imprisonment shall 

include the imposition of a minimum term. The minimum term shall be fixed at, or between, one-third 

and one-half of the sentence imposed by the court or three years, whichever is greater, during which the 

defendant shall be ineligible for parole. 

 

(2) The court shall not impose a mandatory sentence pursuant to paragraph (1) of this subsection unless 

the grounds therefor have been established at a hearing. At the hearing, which may occur at the time of 

sentencing, the prosecutor shall establish by a preponderance of the evidence that the defendant was 

operating the auto or vessel while under the influence of any intoxicating liquor, narcotic, hallucinogenic 

or habit-producing drug, or with a blood alcohol concentration at or above the level prescribed in 

R.S.39:4-50 or that the defendant was operating the auto or vessel while his driver's license or reciprocity 

privilege was suspended or revoked for any violation of R.S.39:4-50, section 2 of P.L.1981, c. 512 

(C.39:4-50.4a), by the Director of the Division of Motor Vehicles pursuant to P.L.1982, c. 85 (C.39:5-30a 

et seq.), or by the court for a violation of R.S.39:4-96. In making its findings, the court shall take judicial 

notice of any evidence, testimony or information adduced at the trial, plea hearing, or other court 

proceedings and shall also consider the presentence report and any other relevant information. 

 

(3) Vehicular homicide is a crime of the first degree if the defendant was operating the auto or vessel 

while in violation of R.S.39:4-50 or section 2 of P.L.1981, c. 512 (C.39:4-50.4a) while: 
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(a) on any school property used for school purposes which is owned by or leased to any elementary 

or secondary school or school board, or within 1,000 feet of such school property; 

 

(b) driving through a school crossing as defined in R.S.39:1-1 if the municipality, by ordinance or 

resolution, has designated the school crossing as such; or 

 

(c) driving through a school crossing as defined in R.S.39:1-1 knowing that juveniles are present if 

the municipality has not designated the school crossing as such by ordinance or resolution. 

 

A map or true copy of a map depicting the location and boundaries of the area on or within 1,000 

feet of any property used for school purposes which is owned by or leased to any elementary or secondary 

school or school board produced pursuant to section 1 of P.L.1987, c. 101 (C.2C:35-7) may be used in a 

prosecution under subparagraph (a) of this paragraph. 

 

It shall be no defense to a prosecution for a violation of subparagraph (a) or (b) of this paragraph that 

the defendant was unaware that the prohibited conduct took place while on or within 1,000 feet of any 

school property or while driving through a school crossing. Nor shall it be a defense to a prosecution 

under subparagraph (a) or (b) of this paragraph that no juveniles were present on the school property or 

crossing zone at the time of the offense or that the school was not in session. 

 

(4) If the defendant was operating the auto or vessel in violation of R.S. 39:4-50 or section 2 of 

P.L.1981, c. 512 (C.39:4-50.4a), the defendant's license to operate a motor vehicle shall be suspended for 

a period of between five years and life, which period shall commence upon completion of any prison 

sentence imposed upon that person. 

 

c. For good cause shown, the court may, in accepting a plea of guilty under this section, order that such 

plea not be evidential in any civil proceeding. 

 

d. Nothing herein shall be deemed to preclude, if the evidence so warrants, an indictment and conviction 

for aggravated manslaughter under the provisions of subsection a. of N.J.S.2C:11-4. 

As used in this section, ñauto or vesselò means all means of conveyance propelled otherwise than by 

muscular power. 

 

e. Any person who violates paragraph (3) of subsection b. of this section shall forfeit the auto or vessel 

used in the commission of the offense, unless the defendant can establish at a hearing, which may occur at 

the time of sentencing, by a preponderance of the evidence that such forfeiture would constitute a serious 

hardship to the family of the defendant that outweighs the need to deter such conduct by the defendant 

and others. In making its findings, the court shall take judicial notice of any evidence, testimony or 

information adduced at the trial, plea hearing, or other court proceedings and shall also consider the 

presentence report and any other relevant information. Forfeiture pursuant to this subsection shall be in 

addition to, and not in lieu of, civil forfeiture pursuant to chapter 64 of this title. 

N.J. STAT . ANN. § 2C:11-5.1 (2013).  LEAVING THE SCENE OF A MOTOR VEHICLE ACCI DENT. 

 

A motor vehicle operator who knows he is involved in an accident and knowingly leaves the scene of that 

accident under circumstances that violate the provisions of R.S.39:4-129 shall be guilty of a crime of the 

second degree if the accident results in the death of another person. 
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If the evidence so warrants, nothing in this section shall be deemed to preclude an indictment and 

conviction for aggravated manslaughter under the provisions of N.J.S.2C:11-4 or vehicular homicide 

under the provisions of N.J.S.2C:11-5. 

 

Notwithstanding the provisions of N.J.S.2C:1-8 or any other provisions of law, a conviction arising under 

this section shall not merge with a conviction for aggravated manslaughter under the provisions of 

N.J.S.2C:11-4 or for vehicular homicide under the provisions of N.J.S.2C:11-5 and a separate sentence 

shall be imposed upon each such conviction. 

 

Notwithstanding the provisions of N.J.S.2C:44-5 or any other provisions of law, when the court imposes 

multiple sentences of imprisonment for more than one offense, those sentences shall run consecutively. 

 

For the purposes of this section, neither knowledge of the death nor knowledge of the violation are 

elements of the offense and it shall not be a defense that the operator of the motor vehicle was unaware of 

the death or of the provisions of R.S.39:4-129. 

NEW MEXICO 

N.M. STAT . ANN. § 24-14-22 (2012).  REPORTS OF SPONTANEOUS FETAL DEATH . 

 

A. Each spontaneous fetal death, where the fetus has a weight of five hundred grams or more, which 

occurs in this state shall be reported to the state registrar. 

 

B. When a dead fetus is delivered in an institution, the person in charge of the institution or his designated 

representative shall prepare and file the report. 

 

C. When the spontaneous fetal death occurs on a moving conveyance and the fetus is first removed from 

the conveyance in this state, or when a dead fetus is found in this state and the place of fetal death is 

unknown, the fetal death shall be reported in this state. The place where the fetus was first removed from 

the conveyance or the dead fetus was found shall be considered the place of fetal death. 

 

D. When a spontaneous fetal death required to be reported by this section occurs without medical 

attendance at or immediately after the delivery or when inquiry is required by law, the state medical 

investigator shall investigate the cause of fetal death and shall prepare and file the report. 

 

E. The names of the parents shall be entered on the spontaneous fetal death report in accordance with the 

provisions of Section 24-14-13 NMSA 1978. 

 

F. Except as otherwise provided in this section, all spontaneous fetal death reports shall be completed and 

filed with the state registrar within ten days following the spontaneous fetal death. 

N.M. STAT . ANN. § 30-2-1 (2012).  MURDER. 

 

A. Murder in the first degree is the killing of one human being by another without lawful justification or 

excuse, by any of the means with which death may be caused: 

 

(1) by any kind of willful, deliberate and premeditated killing; 
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(2) in the commission of or attempt to commit any felony; or 

 

(3) by any act greatly dangerous to the lives of others, indicating a depraved mind regardless of human 

life. 

 

Whoever commits murder in the first degree is guilty of a capital felony. 

 

B. Unless he is acting upon sufficient provocation, upon a sudden quarrel or in the heat of passion, a 

person who kills another human being without lawful justification or excuse commits murder in the 

second degree if in performing the acts which cause the death he knows that such acts create a strong 

probability of death or great bodily harm to that individual or another. 

Murder in the second degree is a lesser included offense of the crime of murder in the first degree. 

 

Whoever commits murder in the second degree is guilty of a second degree felony resulting in the death 

of a human being. 

N.M. STAT . ANN. § 30-2-3 (2012).  MANSLAUGHTER .  

 

Manslaughter is the unlawful killing of a human being without malice. 

 

A. Voluntary manslaughter consists of manslaughter committed upon a sudden quarrel or in the heat of 

passion. 

 

Whoever commits voluntary manslaughter is guilty of a third degree felony resulting in the death of a 

human being. 

 

B. Involuntary manslaughter consists of manslaughter committed in the commission of an unlawful act 

not amounting to felony, or in the commission of a lawful act which might produce death in an unlawful 

manner or without due caution and circumspection. 

 

Whoever commits involuntary manslaughter is guilty of a fourth degree felony. 

N.M. STAT . ANN. § 30-5-3 (2012).  CRIMINAL ABORTION  

 

Criminal abortion consists of administering to any pregnant woman any medicine, drug or other 

substance, or using any method or means whereby an untimely termination of her pregnancy is produced, 

or attempted to be produced, with the intent to destroy the fetus, and the termination is not a justified 

medical termination. 

 

Whoever commits criminal abortion is guilty of a fourth degree felony. Whoever commits criminal 

abortion which results in the death of the woman is guilty of a second degree felony. 

N.M. STAT . ANN. § 30-5A-3 (2012).  PROHIBITION OF PARTIA L-BIRTH ABORTIONS . 

 

No person shall perform a partial-birth abortion except a physician who has determined that in his opinion 

the partial-birth abortion is necessary to save the life of a pregnant female or prevent great bodily harm to 

a pregnant female: 

 

A. because her life is endangered or she is at risk of great bodily harm due to a physical disorder, illness 
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or injury, including a condition caused by or arising from the pregnancy; and 

 

B. no other medical procedure would suffice for the purpose of saving her life or preventing great bodily 

harm to her. 

N.M. STAT . ANN. § 31-18-15 (2012).  SENTENCING AUTHORITY ; NONCAPITAL FELONIES ; BASIC 

SENTENCES AND FINES; PAROLE AUTHORITY ; MERITORIOUS DEDUCTIO NS. 

 

A. If a person is convicted of a noncapital felony, the basic sentence of imprisonment is as follows: 

 

(1) for a first degree felony resulting in the death of a child, life imprisonment; 

 

(2) for a first degree felony for aggravated criminal sexual penetration, life imprisonment; 

 

(3) for a first degree felony, eighteen years imprisonment; 

 

(4) for a second degree felony resulting in the death of a human being, fifteen years imprisonment; 

 

(5) for a second degree felony for a sexual offense against a child, fifteen years imprisonment; 

 

(6) for a second degree felony, nine years imprisonment; 

 

(7) for a third degree felony resulting in the death of a human being, six years imprisonment; 

 

(8) for a third degree felony for a sexual offense against a child, six years imprisonment; 

 

(9) for a third degree felony, three years imprisonment; or 

 

(10) for a fourth degree felony, eighteen months imprisonment. 

 

B. The appropriate basic sentence of imprisonment shall be imposed upon a person convicted and 

sentenced pursuant to Subsection A of this section, unless the court alters the sentence pursuant to the 

provisions of the Criminal Sentencing Act. 

 

C. The court shall include in the judgment and sentence of each person convicted and sentenced to 

imprisonment in a corrections facility designated by the corrections department authority for a period of 

parole to be served in accordance with the provisions of Section 31-21-10 NMSA 1978 after the 

completion of any actual time of imprisonment and authority to require, as a condition of parole, the 

payment of the costs of parole services and reimbursement to a law enforcement agency or local crime 

stopper program in accordance with the provisions of that section. The period of parole shall be deemed 

to be part of the sentence of the convicted person in addition to the basic sentence imposed pursuant to 

Subsection A of this section together with alterations, if any, pursuant to the provisions of the Criminal 

Sentencing Act. 

 

D. When a court imposes a sentence of imprisonment pursuant to the provisions of Section 31-18-15.1, 

31-18-16, 31-18-16.1 or 31-18-17 NMSA 1978 and suspends or defers the basic sentence of 

imprisonment provided pursuant to the provisions of Subsection A of this section, the period of parole 

shall be served in accordance with the provisions of Section 31-21-10 NMSA 1978 for the degree of 

felony for the basic sentence for which the inmate was convicted. For the purpose of designating a period 
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of parole, a court shall not consider that the basic sentence of imprisonment was suspended or deferred 

and that the inmate served a period of imprisonment pursuant to the provisions of the Criminal 

Sentencing Act. 

 

E. The court may, in addition to the imposition of a basic sentence of imprisonment, impose a fine not to 

exceed: 

 

(1) for a first degree felony resulting in the death of a child, seventeen thousand five hundred dollars 

($17,500); 

 

(2) for a first degree felony for aggravated criminal sexual penetration, seventeen thousand five hundred 

dollars ($17,500); 

 

(3) for a first degree felony, fifteen thousand dollars ($15,000); 

 

(4) for a second degree felony resulting in the death of a human being, twelve thousand five hundred 

dollars ($12,500); 

 

(5) for a second degree felony for a sexual offense against a child, twelve thousand five hundred dollars 

($12,500); 

 

(6) for a second degree felony, ten thousand dollars ($10,000); 

 

(7) for a third degree felony resulting in the death of a human being, five thousand dollars ($5,000); 

 

(8) for a third degree felony for a sexual offense against a child, five thousand dollars ($5,000); or 

 

(9) for a third or fourth degree felony, five thousand dollars ($5,000). 

 

F. When the court imposes a sentence of imprisonment for a felony offense, the court shall indicate 

whether or not the offense is a serious violent offense, as defined in Section 33-2-34 NMSA 1978. The 

court shall inform an offender that the offender's sentence of imprisonment is subject to the provisions of 

Sections 33-2-34, 33-2-36, 33-2-37 and 33-2-38 NMSA 1978. If the court fails to inform an offender that 

the offender's sentence is subject to those provisions or if the court provides the offender with erroneous 

information regarding those provisions, the failure to inform or the error shall not provide a basis for a 

writ of habeas corpus. 

 

G. No later than October 31 of each year, the New Mexico sentencing commission shall provide a written 

report to the secretary of corrections, all New Mexico criminal court judges, the administrative office of 

the district attorneys and the chief public defender. The report shall specify the average reduction in the 

sentence of imprisonment for serious violent offenses and nonviolent offenses, as defined in Section 33-2-

34 NMSA 1978, due to meritorious deductions earned by prisoners during the previous fiscal year 

pursuant to the provisions of Sections 33-2-34, 33-2-36, 33-2-37 and 33-2-38 NMSA 1978. The 

corrections department shall allow the commission access to documents used by the department to 

determine earned meritorious deductions for prisoners. 

N.M. STAT . ANN. § 31-20A-5 (2012).  AGGRAVATING CIRCUMSTA NCES. 

 

The aggravating circumstances to be considered by the sentencing court or jury pursuant to the  
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provisions of Section 31-20A-2 NMSA 1978 are limited to the following: 

 

A. the victim was a peace officer who was acting in the lawful discharge of an official duty when he was 

murdered; 

 

B. the murder was committed with intent to kill in the commission of or attempt to commit kidnaping, 

criminal sexual contact of a minor or criminal sexual penetration; 

 

C. the murder was committed with the intent to kill by the defendant while attempting to escape from a 

penal institution of New Mexico; 

 

D. while incarcerated in a penal institution in New Mexico, the defendant, with the intent to kill, 

murdered a person who was at the time incarcerated in or lawfully on the premises of a penal institution 

in New Mexico. As used in this subsection ñpenal institutionò includes facilities under the jurisdiction of 

the corrections and criminal rehabilitation department [corrections department] and county and municipal 

jails; 

 

E. while incarcerated in a penal institution in New Mexico, the defendant, with the intent to kill, murdered 

an employee of the corrections and criminal rehabilitation department [corrections department]; 

 

F. the capital felony was committed for hire; and 

 

G. the capital felony was murder of a witness to a crime or any person likely to become a witness to a 

crime, for the purpose of preventing report of the crime or testimony in any criminal proceeding, or for 

retaliation for the victim having testified in any criminal proceeding. 

N.M. STAT . ANN. § 66-8-101 (2012).  HOMICIDE BY VEHICLE ; GREAT BODILY HARM BY  VEHICLE . 

 

A. Homicide by vehicle is the killing of a human being in the unlawful operation of a motor vehicle. 

 

B. Great bodily harm by vehicle is the injuring of a human being, to the extent defined in Section 30-1-12 

NMSA 1978, in the unlawful operation of a motor vehicle. 

 

C. A person who commits homicide by vehicle or great bodily harm by vehicle while under the influence 

of intoxicating liquor or while under the influence of any drug or while violating Section 66-8-113 

NMSA 1978 is guilty of a third degree felony and shall be sentenced pursuant to the provisions of Section 

31-18-15 NMSA 1978, provided that violation of speeding laws as set forth in the Motor Vehicle Code 

shall not per se be a basis for violation of Section 66-8-113 NMSA 1978. 

 

D. A person who commits homicide by vehicle or great bodily harm by vehicle while under the influence 

of intoxicating liquor or while under the influence of any drug, as provided in Subsection C of this 

section, and who has incurred a prior DWI conviction within ten years of the occurrence for which he is 

being sentenced under this section shall have his basic sentence increased by four years for each prior 

DWI conviction. 

 

E. For the purposes of this section, ñprior DWI convictionò means: 

 

(1) a prior conviction under Section 66-8-102 NMSA 1978; or 
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(2) a prior conviction in New Mexico or any other jurisdiction, territory or possession of the United 

States, including a tribal jurisdiction, when the criminal act is driving under the influence of alcohol or 

drugs. 

 

F. A person who willfully operates a motor vehicle in violation of Subsection C of Section 30-22-1 

NMSA 1978 and directly or indirectly causes the death of or great bodily harm to a human being is guilty 

of a third degree felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 

1978. 

N.M. STAT . ANN. § 66-7-207.1 (2012).  MOTOR VEHICLE ACCIDEN TS INVOLVING A SCHOO L BUS; 

INVESTIGATION BY A L AW ENFORCEMENT OFFIC ER CERTIFIED AS AN A CCIDENT 

RECONSTRUCTIONIST . 

 

All motor vehicle accidents involving a school bus that result in a fatality or life threatening injury shall 

be investigated by a law enforcement officer certified as an accident reconstructionist. 

NEW YORK 

N.Y. PENAL LAW § 125.00 (2013).   HOMICIDE DEFINED .  

 

Homicide means conduct which causes the death of a person or an unborn child with which a female has 

been pregnant for more than twenty-four weeks under circumstances constituting murder, manslaughter in 

the first degree, manslaughter in the second degree, criminally negligent homicide, abortion in the first 

degree or self-abortion in the first degree. 

 

N.Y. PENAL LAW § 125.05 (2013).  HOMICIDE , ABORTION AND RELATED  OFFENSES; DEFINITIONS OF 

TERMS. 

 

The following definitions are applicable to this article: 

 

1. ñPerson,ò when referring to the victim of a homicide, means a human being who has been born and is 

alive. 

 

2. ñAbortional actò means an act committed upon or with respect to a female, whether by another person 

or by the female herself, whether she is pregnant or not, whether directly upon her body or by the 

administering, taking or prescription of drugs or in any other manner, with intent to cause a miscarriage of 

such female. 

 

3. ñJustifiable abortional act.ò An abortional act is justifiable when committed upon a female with her 

consent by a duly licensed physician acting (a) under a reasonable belief that such is necessary to preserve 

her life, or, (b) within twenty-four weeks from the commencement of her pregnancy. A pregnant female's 

commission of an abortional act upon herself is justifiable when she acts upon the advice of a duly 

licensed physician (1) that such act is necessary to preserve her life, or, (2) within twenty-four weeks 

from the commencement of her pregnancy. The submission by a female to an abortional act is justifiable 

when she believes that it is being committed by a duly licensed physician, acting under a reasonable belief 
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that such act is necessary to preserve her life, or, within twenty-four weeks from the commencement of 

her pregnancy. 

N.Y. PENAL LAW § 125.10 (2013).   CRIMINALLY NEGLIGENT HOMICIDE . 

 

A person is guilty of criminally negligent homicide when, with criminal negligence, he causes the death 

of another person. 

 

Criminally negligent homicide is a class E felony. 

N.Y. PENAL LAW § 125.11 (2013).  AGGRAVATED C RIMINALLY NEGLIGENT HOMICIDE .  

 

A person is guilty of aggravated criminally negligent homicide when, with criminal negligence, he or she 

causes the death of a police officer or peace officer where such officer was in the course of performing his 

or her official duties and the defendant knew or reasonably should have known that such victim was a 

police officer or peace officer. 

 

Aggravated criminally negligent homicide is a class C felony. 

N.Y. PENAL LAW § 125.12 (2013).  VEHICULAR MANSLAUGHTE R IN THE SECOND DEGREE. 

 

A person is guilty of vehicular manslaughter in the second degree when he or she causes the death of 

another person, and either: 

 

(1) operates a motor vehicle in violation of subdivision two, three, four or four-a of section eleven 

hundred ninety-two of the vehicle and traffic law or operates a vessel or public vessel in violation of 

paragraph (b), (c), (d) or (e) of subdivision two of section forty-nine-a of the navigation law, and as a 

result of such intoxication or impairment by the use of a drug, or by the combined influence of drugs or of 

alcohol and any drug or drugs, operates such motor vehicle, vessel or public vessel in a manner that 

causes the death of such other person, or 

 

(2) operates a motor vehicle with a gross vehicle weight rating of more than eighteen thousand pounds 

which contains flammable gas, radioactive materials or explosives in violation of subdivision one of 

section eleven hundred ninety-two of the vehicle and traffic law, and such flammable gas, radioactive 

materials or explosives is the cause of such death, and as a result of such impairment by the use of 

alcohol, operates such motor vehicle in a manner that causes the death of such other person, or 

 

(3) operates a snowmobile in violation of paragraph (b), (c) or (d) of subdivision one of section 25.24 of 

the parks, recreation and historic preservation law or operates an all terrain vehicle as defined in 

paragraph (a) of subdivision one of section twenty-two hundred eighty-one of the vehicle and traffic law 

in violation of subdivision two, three, four, or four-a of section eleven hundred ninety-two of the vehicle 

and traffic law, and as a result of such intoxication or impairment by the use of a drug, or by the 

combined influence of drugs or of alcohol and any drug or drugs, operates such snowmobile or all terrain 

vehicle in a manner that causes the death of such other person. 

 

If it is established that the person operating such motor vehicle, vessel, public vessel, snowmobile or all 

terrain vehicle caused such death while unlawfully intoxicated or impaired by the use of alcohol or a drug, 

then there shall be a rebuttable presumption that, as a result of such intoxication or impairment by the use 

of alcohol or a drug, or by the combined influence of drugs or of alcohol and any drug or drugs, such 
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person operated the motor vehicle, vessel, public vessel, snowmobile or all terrain vehicle in a manner 

that caused such death, as required by this section. 

Vehicular manslaughter in the second degree is a class D felony. 

N.Y. PENAL LAW § 125.13 (2013).   VEHICULAR MANSLAUGHTE R IN THE FIRST DEGRE E. 

 

A person is guilty of vehicular manslaughter in the first degree when he or she commits the crime of 

vehicular manslaughter in the second degree as defined in section 125.12 of this article, and either: 

 

(1) commits such crime while operating a motor vehicle while such person has .18 of one per centum or 

more by weight of alcohol in such person's blood as shown by chemical analysis of such person's blood, 

breath, urine or saliva made pursuant to the provisions of section eleven hundred ninety-four of the 

vehicle and traffic law; 

 

(2) commits such crime while knowing or having reason to know that: (a) his or her license or his or her 

privilege of operating a motor vehicle in another state or his or her privilege of obtaining a license to 

operate a motor vehicle in another state is suspended or revoked and such suspension or revocation is 

based upon a conviction in such other state for an offense which would, if committed in this state, 

constitute a violation of any of the provisions of section eleven hundred ninety-two of the vehicle and 

traffic law; or (b) his or her license or his or her privilege of operating a motor vehicle in the state or his 

or her privilege of obtaining a license issued by the commissioner of motor vehicles is suspended or 

revoked and such suspension or revocation is based upon either a refusal to submit to a chemical test 

pursuant to section eleven hundred ninety-four of the vehicle and traffic law or following a conviction for 

a violation of any of the provisions of section eleven hundred ninety-two of the vehicle and traffic law; 

 

(3) has previously been convicted of violating any of the provisions of section eleven hundred ninety-two 

of the vehicle and traffic law within the preceding ten years, provided that, for the purposes of this 

subdivision, a conviction in any other state or jurisdiction for an offense which, if committed in this state, 

would constitute a violation of section eleven hundred ninety-two of the vehicle and traffic law, shall be 

treated as a violation of such law; 

 

(4) causes the death of more than one other person; 

 

(5) has previously been convicted of violating any provision of this article or article one hundred twenty 

of this title involving the operation of a motor vehicle, or was convicted in any other state or jurisdiction 

of an offense involving the operation of a motor vehicle which, if committed in this state, would 

constitute a violation of this article or article one hundred twenty of this title; or 

 

(6) commits such crime while operating a motor vehicle while a child who is fifteen years of age or less is 

a passenger in such motor vehicle and causes the death of such child. 

If it is established that the person operating such motor vehicle caused such death or deaths while 

unlawfully intoxicated or impaired by the use of alcohol or a drug, or by the combined influence of drugs 

or of alcohol and any drug or drugs, then there shall be a rebuttable presumption that, as a result of such 

intoxication or impairment by the use of alcohol or a drug, or by the combined influence of drugs or of 

alcohol and any drug or drugs, such person operated the motor vehicle in a manner that caused such death 

or deaths, as required by this section and section 125.12 of this article. 

 

Vehicular manslaughter in the first degree is a class C felony. 
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N.Y. PENAL LAW § 125.14 (2013).  AGGRAVATED VEHICULAR HOMICIDE . 

 

A person is guilty of aggravated vehicular homicide when he or she engages in reckless driving as defined 

by section twelve hundred twelve of the vehicle and traffic law, and commits the crime of vehicular 

manslaughter in the second degree as defined in section 125.12 of this article, and either: 

 

(1) commits such crimes while operating a motor vehicle while such person has .18 of one per centum or 

more by weight of alcohol in such person's blood as shown by chemical analysis of such person's blood, 

breath, urine or saliva made pursuant to the provisions of section eleven hundred ninety-four of the 

vehicle and traffic law; 

 

(2) commits such crimes while knowing or having reason to know that: (a) his or her license or his or her 

privilege of operating a motor vehicle in another state or his or her privilege of obtaining a license to 

operate a motor vehicle in another state is suspended or revoked and such suspension or revocation is 

based upon a conviction in such other state for an offense which would, if committed in this state, 

constitute a violation of any of the provisions of section eleven hundred ninety-two of the vehicle and 

traffic law; or (b) his or her license or his or her privilege of operating a motor vehicle in this state or his 

or her privilege of obtaining a license issued by the commissioner of motor vehicles is suspended or 

revoked and such suspension or revocation is based upon either a refusal to submit to a chemical test 

pursuant to section eleven hundred ninety-four of the vehicle and traffic law or following a conviction for 

a violation of any of the provisions of section eleven hundred ninety-two of the vehicle and traffic law; 

 

(3) has previously been convicted of violating any of the provisions of section eleven hundred ninety-two 

of the vehicle and traffic law within the preceding ten years, provided that, for the purposes of this 

subdivision, a conviction in any other state or jurisdiction for an offense which, if committed in this state, 

would constitute a violation of section eleven hundred ninety-two of the vehicle and traffic law, shall be 

treated as a violation of such law; 

 

(4) causes the death of more than one other person; 

 

(5) causes the death of one person and the serious physical injury of at least one other person; 

 

(6) has previously been convicted of violating any provision of this article or article one hundred twenty 

of this title involving the operation of a motor vehicle, or was convicted in any other state or jurisdiction 

of an offense involving the operation of a motor vehicle which, if committed in this state, would 

constitute a violation of this article or article one hundred twenty of this title; or 

 

(7) commits such crime while operating a motor vehicle while a child who is fifteen years of age or less is 

a passenger in such motor vehicle and causes the death of such child. 

If it is established that the person operating such motor vehicle caused such death or deaths while 

unlawfully intoxicated or impaired by the use of alcohol or a drug, or by the combined influence of drugs 

or of alcohol and any drug or drugs, then there shall be a rebuttable presumption that, as a result of such 

intoxication or impairment by the use of alcohol or a drug, or by the combined influence of drugs or of 

alcohol and any drug or drugs, such person operated the motor vehicle in a manner that caused such death 

or deaths, as required by this section and section 125.12 of this article. 

 

Aggravated vehicular homicide is a class B felony. 
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N.Y. PENAL  LAW § 125.15 (2013).  MANSLAUGTHER IN THE S ECOND DEGREE. 

 

A person is guilty of manslaughter in the second degree when: 

 

1. He recklessly causes the death of another person; or 

 

2. He commits upon a female an abortional act which causes her death, unless such abortional act is 

justifiable pursuant to subdivision three of section 125.05; or 

 

3. He intentionally causes or aids another person to commit suicide. 

 

Manslaughter in the second degree is a class C felony. 

N.Y. PENAL  LAW § 125.20 (2013).  MANSLAUGHTER IN THE F IRST DEGREE. 

 

A person is guilty of manslaughter in the first degree when: 

 

1. With intent to cause serious physical injury to another person, he causes the death of such person or of 

a third person; or 

 

2. With intent to cause the death of another person, he causes the death of such person or of a third person 

under circumstances which do not constitute murder because he acts under the influence of extreme 

emotional disturbance, as defined in paragraph (a) of subdivision one of section 125.25. The fact that 

homicide was committed under the influence of extreme emotional disturbance constitutes a mitigating 

circumstance reducing murder to manslaughter in the first degree and need not be proved in any 

prosecution initiated under this subdivision; or 

 

3. He commits upon a female pregnant for more than twenty-four weeks an abortional act which causes 

her death, unless such abortional act is justifiable pursuant to subdivision three of section 125.05; or 

 

4. Being eighteen years old or more and with intent to cause physical injury to a person less than eleven 

years old, the defendant recklessly engages in conduct which creates a grave risk of serious physical 

injury to such person and thereby causes the death of such person. 

 

Manslaughter in the first degree is a class B felony. 

N.Y. PENAL LAW § 125.21 (2013).  AGGRAVATED MANSLAUGHT ER IN THE SECOND DEGREE. 

 

A person is guilty of aggravated manslaughter in the second degree when he or she recklessly causes the 

death of a police officer or peace officer where such officer was in the course of performing his or her 

official duties and the defendant knew or reasonably should have known that such victim was a police 

officer or peace officer. 

 

Aggravated manslaughter in the second degree is a class C felony. 

N.Y. PENAL LAW § 125.22 (2013).  AGGRAVATED MANSLAUGHT ER IN THE FIRST DEGR EE. 

 

A person is guilty of aggravated manslaughter in the first degree when: 
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1. with intent to cause serious physical injury to a police officer or peace officer, where such officer was 

in the course of performing his or her official duties and the defendant knew or reasonably should have 

known that such victim was a police officer or a peace officer, he or she causes the death of such officer 

or another police officer or peace officer; or 

 

2. with intent to cause the death of a police officer or peace officer, where such officer was in the course 

of performing his or her official duties and the defendant knew or reasonably should have known that 

such victim was a police officer or peace officer, he or she causes the death of such officer or another 

police officer or peace officer under circumstances which do not constitute murder because he or she acts 

under the influence of extreme emotional disturbance, as defined in paragraph (a) of subdivision one of 

section 125.25. The fact that homicide was committed under the influence of extreme emotional 

disturbance constitutes a mitigating circumstance reducing murder to aggravated manslaughter in the first 

degree or manslaughter in the first degree and need not be proved in any prosecution initiated under this 

subdivision. 

 

Aggravated manslaughter in the first degree is a class B felony. 

N.Y. PENAL LAW § 125.25 (2013).  MURDER IN THE SECOND DEGREE. 

 

A person is guilty of murder in the second degree when: 

 

1. With intent to cause the death of another person, he causes the death of such person or of a third 

person; except that in any prosecution under this subdivision, it is an affirmative defense that: 

 

(a) The defendant acted under the influence of extreme emotional disturbance for which there was a 

reasonable explanation or excuse, the reasonableness of which is to be determined from the viewpoint of 

a person in the defendant's situation under the circumstances as the defendant believed them to be. 

Nothing contained in this paragraph shall constitute a defense to a prosecution for, or preclude a 

conviction of, manslaughter in the first degree or any other crime; or 

 

(b) The defendant's conduct consisted of causing or aiding, without the use of duress or deception, 

another person to commit suicide. Nothing contained in this paragraph shall constitute a defense to a 

prosecution for, or preclude a conviction of, manslaughter in the second degree or any other crime; or 

 

2. Under circumstances evincing a depraved indifference to human life, he recklessly engages in conduct 

which creates a grave risk of death to another person, and thereby causes the death of another person; or 

 

3. Acting either alone or with one or more other persons, he commits or attempts to commit robbery, 

burglary, kidnapping, arson, rape in the first degree, criminal sexual act in the first degree, sexual abuse in 

the first degree, aggravated sexual abuse, escape in the first degree, or escape in the second degree, and, 

in the course of and in furtherance of such crime or of immediate flight therefrom, he, or another 

participant, if there be any, causes the death of a person other than one of the participants; except that in 

any prosecution under this subdivision, in which the defendant was not the only participant in the 

underlying crime, it is an affirmative defense that the defendant: 

 

(a) Did not commit the homicidal act or in any way solicit, request, command, importune, cause or aid 

the commission thereof; and 

 

(b) Was not armed with a deadly weapon, or any instrument, article or substance readily capable of 
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causing death or serious physical injury and of a sort not ordinarily carried in public places by law-

abiding persons; and 

 

(c) Had no reasonable ground to believe that any other participant was armed with such a weapon, 

instrument, article or substance; and 

 

(d) Had no reasonable ground to believe that any other participant intended to engage in conduct likely 

to result in death or serious physical injury; or 

 

4. Under circumstances evincing a depraved indifference to human life, and being eighteen years old or 

more the defendant recklessly engages in conduct which creates a grave risk of serious physical injury or 

death to another person less than eleven years old and thereby causes the death of such person; or 

 

5. Being eighteen years old or more, while in the course of committing rape in the first, second or third 

degree, criminal sexual act in the first, second or third degree, sexual abuse in the first degree, aggravated 

sexual abuse in the first, second, third or fourth degree, or incest in the first, second or third degree, 

against a person less than fourteen years old, he or she intentionally causes the death of such person. 

 

Murder in the second degree is a class A-I felony. 

N.Y. PENAL  LAW § 125.26 (2013).  AGGRAVATED MURDER . 

 

A person is guilty of aggravated murder when: 

 

1. With intent to cause the death of another person, he or she causes the death of such person, or of a third 

person who was a person described in subparagraph (i), (ii) or (iii) of paragraph (a) of this subdivision 

engaged at the time of the killing in the course of performing his or her official duties; and 

 

(a) Either: 

 

(i) the intended victim was a police officer as defined in subdivision thirty-four of section 1.20 of the 

criminal procedure law who was at the time of the killing engaged in the course of performing his or her 

official duties, and the defendant knew or reasonably should have known that the victim was a police 

officer; or 

 

(ii) the intended victim was a peace officer as defined in paragraph a of subdivision twenty-one, 

subdivision twenty-three, twenty-four or sixty-two (employees of the division for youth) of section 2.10 

of the criminal procedure law who was at the time of the killing engaged in the course of performing his 

or her official duties, and the defendant knew or reasonably should have known that the victim was such a 

uniformed court officer, parole officer, probation officer, or employee of the division for youth; or 

 

(iii) the intended victim was an employee of a state correctional institution or was an employee of a 

local correctional facility as defined in subdivision two of section forty of the correction law, who was at 

the time of the killing engaged in the course of performing his or her official duties, and the defendant 

knew or reasonably should have known that the victim was an employee of a state correctional institution 

or a local correctional facility; and 

 

(b) The defendant was more than eighteen years old at the time of the commission of the crime; or 
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2. (a) With intent to cause the death of a person less than fourteen years old, he or she causes the death of 

such person, and the defendant acted in an especially cruel and wanton manner pursuant to a course of 

conduct intended to inflict and inflicting torture upon the victim prior to the victim's death. As used in this 

subdivision, ñtortureò means the intentional and depraved infliction of extreme physical pain that is 

separate and apart from the pain which otherwise would have been associated with such cause of death; 

and 

(b) The defendant was more than eighteen years old at the time of the commission of the crime. 

 

3. In any prosecution under subdivision one or two of this section, it is an affirmative defense that: 

 

(a) The defendant acted under the influence of extreme emotional disturbance for which there was a 

reasonable explanation or excuse, the reasonableness of which is to be determined from the viewpoint of 

a person in the defendant's situation under the circumstances as the defendant believed them to be. 

Nothing contained in this paragraph shall constitute a defense to a prosecution for, or preclude a 

conviction of, aggravated manslaughter in the first degree, manslaughter in the first degree or any other 

crime except murder in the second degree; or 

 

(b) The defendant's conduct consisted of causing or aiding, without the use of duress or deception, 

another person to commit suicide. Nothing contained in this paragraph shall constitute a defense to a 

prosecution for, or preclude a conviction of, aggravated manslaughter in the second degree, manslaughter 

in the second degree or any other crime except murder in the second degree. 

 

Aggravated murder is a class A-I felony. 

N.Y. PENAL LAW § 125.27 (2013).  MURDER IN THE FIRST D EGREE. 

 

A person is guilty of murder in the first degree when: 

 

1. With intent to cause the death of another person, he causes the death of such person or of a third 

person; and 

 

(a) Either: 

 

(i) the intended victim was a police officer as defined in subdivision 34 of section 1.20 of the 

criminal procedure law who was at the time of the killing engaged in the course of performing his official 

duties, and the defendant knew or reasonably should have known that the intended victim was a police 

officer; or 

 

(ii) the intended victim was a peace officer as defined in paragraph a of subdivision twenty-one, 

subdivision twenty-three, twenty-four or sixty-two (employees of the division for youth) of section 2.10 

of the criminal procedure law who was at the time of the killing engaged in the course of performing his 

official duties, and the defendant knew or reasonably should have known that the intended victim was 

such a uniformed court officer, parole officer, probation officer, or employee of the division for youth; or 

 

(iii) the intended victim was an employee of a state correctional institution or was an employee of a 

local correctional facility as defined in subdivision two of section forty of the correction law, who was at 

the time of the killing engaged in the course of performing his official duties, and the defendant knew or 

reasonably should have known that the intended victim was an employee of a state correctional institution 

or a local correctional facility; or 
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(iv) at the time of the commission of the killing, the defendant was confined in a state correctional 

institution or was otherwise in custody upon a sentence for the term of his natural life, or upon a sentence 

commuted to one of natural life, or upon a sentence for an indeterminate term the minimum of which was 

at least fifteen years and the maximum of which was natural life, or at the time of the commission of the 

killing, the defendant had escaped from such confinement or custody while serving such a sentence and 

had not yet been returned to such confinement or custody; or 

 

(v) the intended victim was a witness to a crime committed on a prior occasion and the death was 

caused for the purpose of preventing the intended victim's testimony in any criminal action or proceeding 

whether or not such action or proceeding had been commenced, or the intended victim had previously 

testified in a criminal action or proceeding and the killing was committed for the purpose of exacting 

retribution for such prior testimony, or the intended victim was an immediate family member of a witness 

to a crime committed on a prior occasion and the killing was committed for the purpose of preventing or 

influencing the testimony of such witness, or the intended victim was an immediate family member of a 

witness who had previously testified in a criminal action or proceeding and the killing was committed for 

the purpose of exacting retribution upon such witness for such prior testimony. As used in this 

subparagraph ñimmediate family memberò means a husband, wife, father, mother, daughter, son, brother, 

sister, stepparent, grandparent, stepchild or grandchild; or 

 

(vi) the defendant committed the killing or procured commission of the killing pursuant to an 

agreement with a person other than the intended victim to commit the same for the receipt, or in 

expectation of the receipt, of anything of pecuniary value from a party to the agreement or from a person 

other than the intended victim acting at the direction of a party to such agreement; or 

 

(vii) the victim was killed while the defendant was in the course of committing or attempting to 

commit and in furtherance of robbery, burglary in the first degree or second degree, kidnapping in the 

first degree, arson in the first degree or second degree, rape in the first degree, criminal sexual act in the 

first degree, sexual abuse in the first degree, aggravated sexual abuse in the first degree or escape in the 

first degree, or in the course of and furtherance of immediate flight after committing or attempting to 

commit any such crime or in the course of and furtherance of immediate flight after attempting to commit 

the crime of murder in the second degree; provided however, the victim is not a participant in one of the 

aforementioned crimes and, provided further that, unless the defendant's criminal liability under this 

subparagraph is based upon the defendant having commanded another person to cause the death of the 

victim or intended victim pursuant to section 20.00 of this chapter, this subparagraph shall not apply 

where the defendant's criminal liability is based upon the conduct of another pursuant to section 20.00 of 

this chapter; or 

 

(viii) as part of the same criminal transaction, the defendant, with intent to cause serious physical 

injury to or the death of an additional person or persons, causes the death of an additional person or 

persons; provided, however, the victim is not a participant in the criminal transaction; or 

 

(ix) prior to committing the killing, the defendant had been convicted of murder as defined in this 

section or section 125.25 of this article, or had been convicted in another jurisdiction of an offense which, 

if committed in this state, would constitute a violation of either of such sections; or 

 

(x) the defendant acted in an especially cruel and wanton manner pursuant to a course of conduct 

intended to inflict and inflicting torture upon the victim prior to the victim's death. As used in this 

subparagraph, ñtortureò means the intentional and depraved infliction of extreme physical pain; 

ñdepravedò means the defendant relished the infliction of extreme physical pain upon the victim 
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evidencing debasement or perversion or that the defendant evidenced a sense of pleasure in the infliction 

of extreme physical pain; or 

 

(xi) the defendant intentionally caused the death of two or more additional persons within the state in 

separate criminal transactions within a period of twenty-four months when committed in a similar fashion 

or pursuant to a common scheme or plan; or 

 

(xii) the intended victim was a judge as defined in subdivision twenty-three of section 1.20 of the 

criminal procedure law and the defendant killed such victim because such victim was, at the time of the 

killing, a judge; or 

 

(xiii) the victim was killed in furtherance of an act of terrorism, as defined in paragraph (b) of 

subdivision one of section 490.05 of this chapter; and 

 

(b) The defendant was more than eighteen years old at the time of the commission of the crime. 

 

2. In any prosecution under subdivision one, it is an affirmative defense that: 

 

(a) The defendant acted under the influence of extreme emotional disturbance for which there was a 

reasonable explanation or excuse, the reasonableness of which is to be determined from the viewpoint of 

a person in the defendant's situation under the circumstances as the defendant believed them to be. 

Nothing contained in this paragraph shall constitute a defense to a prosecution for, or preclude a 

conviction of, manslaughter in the first degree or any other crime except murder in the second degree; or 

 

(b) The defendant's conduct consisted of causing or aiding, without the use of duress or deception, 

another person to commit suicide. Nothing contained in this paragraph shall constitute a defense to a 

prosecution for, or preclude a conviction of, manslaughter in the second degree or any other crime except 

murder in the second degree. 

 

Murder in the first degree is a class A-I felony. 

N.Y. PENAL LAW § 125.40 (2013).  ABORTION IN THE SECON D DEGREE. 

 

A person is guilty of abortion in the second degree when he commits an abortional act upon a female, 

unless such abortional act is justifiable pursuant to subdivision three of section 125.05. 

 

Abortion in the second degree is a class E felony. 

N.Y. PENAL  LAW § 125.45 (2013).  ABORTION IN THE FIRST  DEGREE. 

 

A person is guilty of abortion in the first degree when he commits upon a female pregnant for more than 

twenty-four weeks an abortional act which causes the miscarriage of such female, unless such abortional 

act is justifiable pursuant to subdivision three of section 125.05. 

 

Abortion in the first degree is a class D felony. 

N.Y. PENAL LAW § 125.50 (2013).  SELF-ABORTION IN THE SECO ND DEGREE. 

 

A female is guilty of self-abortion in the second degree when, being pregnant, she commits or submits to 
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an abortional act upon herself, unless such abortional act is justifiable pursuant to subdivision three of 

section 125.05. 

 

Self-abortion in the second degree is a class B misdemeanor. 

N.Y. PENAL LAW § 125.55 (2013).  SELF-ABORTION IN THE FIRST D EGREE. 

 

A female is guilty of self-abortion in the first degree when, being pregnant for more than twenty-four 

weeks, she commits or submits to an abortional act upon herself which causes her miscarriage, unless 

such abortional act is justifiable pursuant to subdivision three of section 125.05. 

 

Self-abortion in the first degree is a class A misdemeanor. 

NORTH CAROLINA 

N.C. GEN. STAT . § 7B-301.  (2013). DUTY TO REPORT ABUSE, NEGLECT , DEPENDENCY, OR DEATH DUE 

TO MALTREATMENT . 

 

Any person or institution who has cause to suspect that any juvenile is abused, neglected, or dependent, as 

defined by G.S. 7B-101, or has died as the result of maltreatment, shall report the case of that juvenile to 

the director of the department of social services in the county where the juvenile resides or is found. The 

report may be made orally, by telephone, or in writing. The report shall include information as is known 

to the person making it including the name and address of the juvenile; the name and address of the 

juvenile's parent, guardian, or caretaker; the age of the juvenile; the names and ages of other juveniles in 

the home; the present whereabouts of the juvenile if not at the home address; the nature and extent of any 

injury or condition resulting from abuse, neglect, or dependency; and any other information which the 

person making the report believes might be helpful in establishing the need for protective services or 

court intervention. If the report is made orally or by telephone, the person making the report shall give the 

person's name, address, and telephone number. Refusal of the person making the report to give a name 

shall not preclude the department's assessment of the alleged abuse, neglect, dependency, or death as a 

result of maltreatment. 

 

Upon receipt of any report of sexual abuse of the juvenile in a child care facility, the director shall notify 

the State Bureau of Investigation within 24 hours or on the next workday. If sexual abuse in a child care 

facility is not alleged in the initial report, but during the course of the assessment there is reason to 

suspect that sexual abuse has occurred, the director shall immediately notify the State Bureau of 

Investigation. Upon notification that sexual abuse may have occurred in a child care facility, the State 

Bureau of Investigation may form a task force to investigate the report. 

N.C. GEN. STAT . § 7B-2902  (2013). DISCLOSURE IN CHILD F ATALITY OR NEAR FATA LITY CASES. 

 

(a) The following definitions apply in this section: 

 

(1) Child fatality. -- The death of a child from suspected abuse, neglect, or maltreatment. 

 

(2) Findings and information. -- A written summary, as allowed by subsections (c) through (f) of this 

section, of actions taken or services rendered by a public agency following receipt of information that a 
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child might be in need of protection. The written summary shall include any of the following information 

the agency is able to provide: 

 

a. The dates, outcomes, and results of any actions taken or services rendered. 

 

b. The results of any review by the State Child Fatality Prevention Team, a local child fatality 

prevention team, a local community child protection team, the Child Fatality Task Force, or any public 

agency. 

 

c. Confirmation of the receipt of all reports, accepted or not accepted by the county department of 

social services, for investigation of suspected child abuse, neglect, or maltreatment, including 

confirmation that investigations were conducted, the results of the investigations, a description of the 

conduct of the most recent investigation and the services rendered, and a statement of basis for the 

department's decision. 

 

(3) Near fatality. -- A case in which a physician determines that a child is in serious or critical 

condition as the result of sickness or injury caused by suspected abuse, neglect, or maltreatment. 

 

(4) Public agency. -- Any agency of State government or its subdivisions as defined in G.S. 132-1(a). 

 

(b) Notwithstanding any other provision of law and subject to the provisions of subsections (c) through (f) 

of this section, a public agency shall disclose to the public, upon request, the findings and information 

related to a child fatality or near fatality if:  

 

(1) A person is criminally charged with having caused the child fatality or near fatality; or 

 

(2) The district attorney has certified that a person would be charged with having caused the child 

fatality or near fatality but for that person's prior death. 

 

(c) Nothing herein shall be deemed to authorize access to the confidential records in the custody of a 

public agency, or the disclosure to the public of the substance or content of any psychiatric, 

psychological, or therapeutic evaluations or like materials or information pertaining to the child or the 

child's family unless directly related to the cause of the child fatality or near fatality, or the disclosure of 

information that would reveal the identities of persons who provided information related to the suspected 

abuse, neglect, or maltreatment of the child. 

 

(d) Within five working days from the receipt of a request for findings and information related to a child 

fatality or near fatality, a public agency shall consult with the appropriate district attorney and provide the 

findings and information unless the agency has a reasonable belief that release of the information: 

 

(1) Is not authorized by subsections (a) and (b) of this section; 

 

(2) Is likely to cause mental or physical harm or danger to a minor child residing in the deceased or 

injured child's household; 

 

(3) Is likely to jeopardize the State's ability to prosecute the defendant; 

 

(4) Is likely to jeopardize the defendant's right to a fair trial; 

 

(5) Is likely to undermine an ongoing or future criminal investigation; or 
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(6) Is not authorized by federal law and regulations. 

 

(e) Any person whose request is denied may apply to the appropriate superior court for an order 

compelling disclosure of the findings and information of the public agency. The application shall set 

forth, with reasonable particularity, factors supporting the application. The superior court shall have 

jurisdiction to issue such orders. Actions brought pursuant to this section shall be set down for immediate 

hearing, and subsequent proceedings in such actions shall be accorded priority by the appellate courts. 

After the court has reviewed the specific findings and information, in camera, the court shall issue an 

order compelling disclosure unless the court finds that one or more of the circumstances in subsection (d) 

of this section exist. 

 

(f) Access to criminal investigative reports and criminal intelligence information of public law 

enforcement agencies and confidential information in the possession of the State Child Fatality 

Prevention Team, the local teams, and the Child Fatality Task Force, shall be governed by G.S. 132-1.4 

and G.S. 7B-1413 respectively. Nothing herein shall be deemed to require the disclosure or release of any 

information in the possession of a district attorney. 

 

(g) Any public agency or its employees acting in good faith in disclosing or declining to disclose 

information pursuant to this section shall be immune from any criminal or civil liability that might 

otherwise be incurred or imposed for such action. 

 

(h) Nothing herein shall be deemed to narrow or limit the definition of ñpublic recordsò as set forth in 

G.S. 132-1(a). 

N.C. GEN. STAT . § 14-17  (2013). MURDER IN THE FIRST A ND SECOND DEGREE DEFINED ; 

PUNISHMENT . 

(a) A murder which shall be perpetrated by means of a nuclear, biological, or chemical weapon of mass 

destruction as defined in G.S. 14-288.21, poison, lying in wait, imprisonment, starving, torture, or by any 

other kind of willful, deliberate, and premeditated killing, or which shall be committed in the perpetration 

or attempted perpetration of any arson, rape or a sex offense, robbery, kidnapping, burglary, or other 

felony committed or attempted with the use of a deadly weapon shall be deemed to be murder in the first 

degree, a Class A felony, and any person who commits such murder shall be punished with death or 

imprisonment in the State's prison for life without parole as the court shall determine pursuant to G.S. 

15A-2000, except that any such person who was under 18 years of age at the time of the murder shall be 

punished with imprisonment in the State's prison for life without parole. 

(b) A murder other than described in subsection (a) of this section or in G.S. 14-23.2 shall be deemed 

second degree murder. Any person who commits second degree murder shall be punished as a Class B1 

felon, except that a person who commits second degree murder shall be punished as a Class B2 felon in 

either of the following circumstances: 

(1) The malice necessary to prove second degree murder is based on an inherently dangerous act or 

omission, done in such a reckless and wanton manner as to manifest a mind utterly without regard for 

human life and social duty and deliberately bent on mischief. 

(2) The murder is one that was proximately caused by the unlawful distribution of opium or any synthetic 

or natural salt, compound, derivative, or preparation of opium, or cocaine or other substance described in 

G.S. 90-90(1)d., or methamphetamine, and the ingestion of such substance caused the death of the user. 

N.C. GEN. STAT . § 14-18  (2013).  PUNISHMENT FOR MANSLA UGHTER . 
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Voluntary manslaughter shall be punishable as a Class D felony, and involuntary manslaughter shall be 

punishable as a Class F felony. 

N.C. GEN. STAT . § 14-23.1  (2013).  DEFINITION . 

 

As used in this Article only, ñunborn childò means a member of the species homo sapiens, at any stage of 

development, who is carried in the womb. 

N.C. GEN. STAT . § 14-13.2  (2013).  MURDER OF AN UNBORN CHILD ; PENALTY . 

 

(a) A person who unlawfully causes the death of an unborn child is guilty of the separate offense of 

murder of an unborn child if the person does any one of the following: 

 

(1) Willfully and maliciously commits an act with the intent to cause the death of the unborn child. 

 

(2) Causes the death of the unborn child in perpetration or attempted perpetration of any of the 

criminal offenses set forth under G.S. 14-17. 

 

(3) Commits an act causing the death of the unborn child that is inherently dangerous to human life 

and is done so recklessly and wantonly that it reflects disregard of life. 

 

(b) Penalty.--An offense under: 

 

(1) Subdivision (a)(1) or (a)(2) of this section shall be a Class A felony, and any person who commits 

such offense shall be punished with imprisonment in the State's prison for life without parole. 

 

(2) Subdivision (a)(3) of this section shall be subject to the same sentence as if the person had been 

convicted of second degree murder pursuant to G.S. 14-17. 

N.C. GEN. STAT . § 14-23.3 (2013).  VOLUNTARY MANSLAUGHTE R OF AN UNBORN CHILD ; PENALTY . 

 

(a) A person is guilty of the separate offense of voluntary manslaughter of an unborn child if the person 

unlawfully causes the death of an unborn child by an act that would be voluntary manslaughter if it 

resulted in the death of the mother. 

 

(b) Penalty.--Any person who commits an offense under this section shall be guilty of a Class D felony. 

N.C. GEN. STAT . § 14-23.4  (2013).  INVOLUNTARY MANSLAUGH TER OF AN UNBORN CHI LD ; PENALTY . 

 

(a) A person is guilty of the separate offense of involuntary manslaughter of an unborn child if the person 

unlawfully causes the death of an unborn child by an act that would be involuntary manslaughter if it 

resulted in the death of the mother. 

 

(b) Penalty.--Any person who commits an offense under this section shall be guilty of a Class F felony. 

N.C. GEN. STAT . § 14-23.7  (2013).  EXCEPTIONS. 

 

Nothing in this Article shall be construed to permit the prosecution under this Article of any of the 

following: 
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(1) Acts which cause the death of an unborn child if those acts were lawful, pursuant to the provisions of 

G.S. 14-45.1. 

 

(2) Acts which are committed pursuant to usual and customary standards of medical practice during 

diagnostic testing or therapeutic treatment. 

 

(3) Acts committed by a pregnant woman with respect to her own unborn child, including, but not limited 

to, acts which result in miscarriage or stillbirth by the woman. The following definitions shall apply in 

this section: 

 

a. Miscarriage.--The interruption of the normal development of an unborn child, other than by a live 

birth, and which is not an induced abortion permitted under G.S. 14-45.1, resulting in the complete 

expulsion or extraction from a pregnant woman of the unborn child. 

 

b. Stillbirth.--The death of an unborn child prior to the complete expulsion or extraction from a 

woman, irrespective of the duration of pregnancy and which is not an induced abortion permitted under 

G.S. 14-45.1. 

N.C. GEN. STAT . § 14-23.8 (2013).  KNOWLEDGE NOT REQUIRE D. 

 

Except for an offense under G.S. 14-23.2(a)(1), an offense under this Article does not require proof of 

either of the following: 

 

(1) The person engaging in the conduct had knowledge or should have had knowledge that the victim of 

the underlying offense was pregnant. 

 

(2) The defendant intended to cause the death of, or bodily injury to, the unborn child. 

N.C. GEN. STAT . § 14-46.  (2013).  CONCEALING BIRTH OF C HILD . 

 

If any person shall, by secretly burying or otherwise disposing of the dead body of a newborn child, 

endeavor to conceal the birth of such child, such person shall be punished as a Class I felon. Any person 

aiding, counseling or abetting any other person in concealing the birth of a child in violation of this statute 

shall be guilty of a Class 1 misdemeanor. 

N.C. GEN. STAT . § 20-141.4  (2013).  FELONY AND MISDEMEANO R DEATH BY VEHICLE ; FELONY 

SERIOUS INJURY BY VEHICLE ; AGGRAVATED OFFENSES; REPEAT FELONY DEATH BY VEHICLE . 

 

(a) Repealed by Session Laws 1983, c. 435, § 27. 

 

(a1) Felony Death by Vehicle. -- A person commits the offense of felony death by vehicle if: 

 

(1) The person unintentionally causes the death of another person, 

 

(2) The person was engaged in the offense of impaired driving under G.S. 20-138.1 or G.S. 20-

138.2, and 

 

(3) The commission of the offense in subdivision (2) of this subsection is the proximate cause of 
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the death. 

 

(a2) Misdemeanor Death by Vehicle. -- A person commits the offense of misdemeanor death by 

vehicle if: 

 

(1) The person unintentionally causes the death of another person, 

 

(2) The person was engaged in the violation of any State law or local ordinance applying to the 

operation or use of a vehicle or to the regulation of traffic, other than impaired driving under G.S. 20-

138.1, and 

 

(3) The commission of the offense in subdivision (2) of this subsection is the proximate cause of 

the death. 

 

(a3) Felony Serious Injury by Vehicle. -- A person commits the offense of felony serious injury by 

vehicle if: 

 

(1) The person unintentionally causes serious injury to another person, 

 

(2) The person was engaged in the offense of impaired driving under G.S. 20-138.1 or G.S. 20-

138.2, and 

 

(3) The commission of the offense in subdivision (2) of this subsection is the proximate cause of 

the serious injury. 

 

(a4) Aggravated Felony Serious Injury by Vehicle. -- A person commits the offense of aggravated 

felony serious injury by vehicle if: 

 

(1) The person unintentionally causes serious injury to another person, 

 

(2) The person was engaged in the offense of impaired driving under G.S. 20-138.1 or G.S. 20-

138.2, 

 

(3) The commission of the offense in subdivision (2) of this subsection is the proximate cause of 

the serious injury, and 

 

(4) The person has a previous conviction involving impaired driving, as defined in G.S. 20-

4.01(24a), within seven years of the date of the offense. 

 

(a5) Aggravated Felony Death by Vehicle. -- A person commits the offense of aggravated felony death 

by vehicle if: 

 

(1) The person unintentionally causes the death of another person, 

 

(2) The person was engaged in the offense of impaired driving under G.S. 20-138.1 or G.S. 20-

138.2, 

 

(3) The commission of the offense in subdivision (2) of this subsection is the proximate cause of 

the death, and 
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(4) The person has a previous conviction involving impaired driving, as defined in G.S. 20-

4.01(24a), within seven years of the date of the offense. 

 

(a6) Repeat Felony Death by Vehicle Offender.--A person commits the offense of repeat felony death 

by vehicle if: 

 

(1) The person commits an offense under subsection (a1) or subsection (a5) of this section; and 

 

(2) The person has a previous conviction under: 

 

a. Subsection (a1) of this section; 

 

b. Subsection (a5) of this section; or 

 

c. G.S. 14-17 or G.S. 14-18, and the basis of the conviction was the unintentional death of 

another person while engaged in the offense of impaired driving under G.S. 20-138.1 or G.S. 20-138.2. 

The pleading and proof of previous convictions shall be in accordance with the provisions of 

G.S. 15A-928. 

 

(b) Punishments.--Unless the conduct is covered under some other provision of law providing greater 

punishment, the following classifications apply to the offenses set forth in this section: 

 

(1) Repeat felony death by vehicle is a Class B2 felony. 

 

(1a) Aggravated felony death by vehicle is a Class D felony. Notwithstanding the provisions of 

G.S. 15A-1340.17, the court shall sentence the defendant in the aggravated range of the appropriate Prior 

Record Level. 

 

(2) Felony death by vehicle is a Class D felony. Notwithstanding the provisions of G.S. 15A-1340.17, 

intermediate punishment is authorized for a defendant who is a Prior Record Level I offender. 

 

(3) Aggravated felony serious injury by vehicle is a Class E felony. 

 

(4) Felony serious injury by vehicle is a Class F felony. 

 

(5) Misdemeanor death by vehicle is a Class A1 misdemeanor. 

 

(c) No Double Prosecutions. -- No person who has been placed in jeopardy upon a charge of death by 

vehicle may be prosecuted for the offense of manslaughter arising out of the same death; and no person 

who has been placed in jeopardy upon a charge of manslaughter may be prosecuted for death by vehicle 

arising out of the same death. 

NORTH DAKOTA 

N.D. CENT. CODE §  12.1-16-01 (2011).  MURDER. 

 

1. A person is guilty of murder, a class AA felony, if the person: 
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a. Intentionally or knowingly causes the death of another human being; 

 

b. Causes the death of another human being under circumstances manifesting extreme indifference to 

the value of human life; or 

 

c. Acting either alone or with one or more other persons, commits or attempts to commit treason, 

robbery, burglary, kidnapping, felonious restraint, arson, gross sexual imposition, a felony offense against 

a child under section 12.1-20-03, 12.1-27.2-02, 12.1-27.2-03, 12.1-27.2-04, or 14-09-22, or escape and, in 

the course of and in furtherance of such crime or of immediate flight therefrom, the person or any other 

participant in the crime causes the death of any person. In any prosecution under this subsection in which 

the defendant was not the only participant in the underlying crime, it is an affirmative defense that the 

defendant: 

 

(1) Did not commit the homicidal act or in any way solicit, command, induce, procure, counsel, or aid 

the commission thereof; 

 

(2) Was not armed with a firearm, destructive device, dangerous weapon, or other weapon which 

under the circumstances indicated a readiness to inflict serious bodily injury; 

 

(3) Reasonably believed that no other participant was armed with such a weapon; and 

 

(4) Reasonably believed that no other participant intended to engage in conduct likely to result in 

death or serious bodily injury. 

Subdivisions a and b are inapplicable in the circumstances covered by subsection 2. 

 

2. A person is guilty of murder, a class A felony, if the person causes the death of another human being 

under circumstances which would be class AA felony murder, except that the person causes the death 

under the influence of extreme emotional disturbance for which there is reasonable excuse. The 

reasonableness of the excuse must be determined from the viewpoint of a person in that person's situation 

under the circumstances as that person believes them to be. An extreme emotional disturbance is 

excusable, within the meaning of this subsection only, if it is occasioned by substantial provocation, or a 

serious event, or situation for which the offender was not culpably responsible. 

N.D. CENT. CODE §  12.1-16-02 (2011).  MANSLAUGHTER . 

 

A person is guilty of manslaughter, a class B felony, if he recklessly causes the death of another human 

being. 

N.D. CENT. CODE §  12.1-16-03 (2011).  NEGLIGENT HOMICIDE . 

 

A person is guilty of a class C felony if he negligently causes the death of another human being. 

N.D. CENT. CODE §  12.1-17.1-01 (2011).  DEFINITIONS . 

 

As used in this chapter: 

 

1. ñAbortionò means the termination of human pregnancy with an intention other than to produce a live 

birth or to remove a dead embryo or fetus. 
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2. ñPersonò does not include the pregnant woman. 

 

3. ñUnborn childò means the conceived but not yet born offspring of a human being, which, but for the 

action of the actor would beyond a reasonable doubt have subsequently been born alive. 

N.D. CENT. CODE §  12.1-17.1-02 (2011).  MURDER OF AN UNBORN CHILD . 

 

1. A person is guilty of murder of an unborn child, a class AA felony, if the person: 

 

a. Intentionally or knowingly causes the death of an unborn child; 

 

b. Causes the death of an unborn child under circumstances manifesting extreme indifference to the 

value of the life of the unborn child or the pregnant woman; or 

 

c. Acting either alone or with one or more other persons, commits or attempts to commit treason, 

robbery, burglary, kidnapping, felonious restraint, arson, gross sexual imposition, or escape and, in the 

course of and in furtherance of such crime or of immediate flight therefrom, the person, or another 

participant, if any, causes the death of an unborn child; except that in any prosecution under this 

subsection in which the defendant was not the only participant in the underlying crime, it is an affirmative 

defense that the defendant: 

 

(1) Did not commit the homicidal act or in any way solicit, command, induce, procure, counsel, or aid 

the commission thereof; 

 

(2) Was not armed with a firearm, destructive device, dangerous weapon, or other weapon that under 

the circumstances indicated a readiness to inflict serious bodily injury; 

 

(3) Reasonably believed that no other participant was armed with such a weapon; and 

 

(4) Reasonably believed that no other participant intended to engage in conduct likely to result in 

death or serious bodily injury. 

Subdivisions a and b are inapplicable in the circumstances covered by subsection 2. 

 

2. A person is guilty of murder of an unborn child, a class A felony, if the person causes the death of an 

unborn child under circumstances which would be class AA murder, except that the person causes the 

death of the unborn child under the influence of extreme emotional disturbance for which there is 

reasonable excuse. The reasonableness of the excuse must be determined from the viewpoint of a person 

in the person's situation under the circumstances as the person believes them to be. An extreme emotional 

disturbance is excusable, within the meaning of this subsection only, if it is occasioned by substantial 

provocation or a serious event or situation for which the offender was not culpably responsible. 

N.D. CENT. CODE §  12.1-17.1-03 (2011). MANSLAUGHTER OF AN UN BORN CHILD . 

 

A person is guilty of manslaughter of an unborn child, a class B felony, if the person recklessly causes the 

death of an unborn child. 

N.D. CENT. CODE §  12.1-17.1-04 (2011).  NEGLIGENT HOMICIDE OF  AN UNBORN CHILD . 
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A person is guilty of negligent homicide of an unborn child, a class C felony, if the person negligently 

causes the death of an unborn child. 

N.D. CENT. CODE §  12.1-17.1-07 (2011). EXCEPTION . 

 

This chapter does not apply to acts or omissions that cause the death or injury of an unborn child if those 

acts or omissions are committed during an abortion performed by or under the supervision of a licensed 

physician to which the pregnant woman has consented, nor does it apply to acts or omissions that are 

committed pursuant to usual and customary standards of medical practice during diagnostic or therapeutic 

treatment performed by or under the supervision of a licensed physician. 

N.D. CENT. CODE §  39.4-08-04 (2011).  ACCIDENTS INVOLVING D EATH OR PERSONAL INJ URIESð

PENALTY . 

 

1. The driver of any vehicle involved in an accident resulting in injury to or death of any person shall 

immediately stop or return with the vehicle as close as possible to the scene of the accident and in every 

event shall remain at the scene of the accident until that driver has fulfilled the requirements of section 

39-08-06. Every stop required by this section must be made without obstructing traffic more than is 

necessary. 

 

2. Any person failing to comply with the requirements of this section under circumstances involving 

personal injury is guilty of a class A misdemeanor. Any person negligently failing to comply with the 

requirements of this section under circumstances involving serious personal injury is guilty of a class C 

felony. Any person negligently failing to comply with the requirements of this section under 

circumstances involving death is guilty of a class B felony. 

 

3. The director shall revoke the license or permit to drive or nonresident operating privilege of a person 

convicted under this section. 

OHIO 

OHIO REV. CODE ANN. § 2305.114 (2012).  L IMITATION OF  ACTION FOR PARTIAL B IRTH FETICIDE . 

A civil action pursuant to section 2307.53 of the Revised Code for partial birth feticide shall be 

commenced within one year after the commission of that offense. 

OHIO REV. CODE ANN. § 2307.53 (2012). CIVIL ACTION FOR PART IAL BIRTH FETICIDE . 

 

(A) As used in this section: 

 

(1) ñFrivolous conductò has the same meaning as in section 2323.51 of the Revised Code. 

 

(2) ñPartial birth procedureò has the same meaning as in section 2919.151 of the Revised Code. 

 

(B) A woman upon whom a partial birth procedure is performed in violation of division (B) or  

(C) of section 2919.151 of the Revised Code, the father of the child if the child was not conceived by 

rape, or the parent of the woman if the woman is not eighteen years of age or older at the time of the 

violation has and may commence a civil action for compensatory damages, punitive or exemplary 
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damages if authorized by section 2315.21 of the Revised Code, and court costs and reasonable attorney's 

fees against the person who committed the violation. 

 

(C) If a judgment is rendered in favor of the defendant in a civil action commenced pursuant to division 

(B) of this section and the court finds, upon the filing of a motion under section 2323.51 of the Revised 

Code, that the commencement of the civil action constitutes frivolous conduct and that the defendant was 

adversely affected by the frivolous conduct, the court shall award in accordance with section 2323.51 of 

the Revised Code reasonable attorney's fees to the defendant. 

OHIO REV. CODE ANN. § 2903.01 (2012).  AGGRAVATED MURDE R. 

 

(A) No person shall purposely, and with prior calculation and design, cause the death of another or the 

unlawful termination of another's pregnancy. 

 

(B) No person shall purposely cause the death of another or the unlawful termination of another's 

pregnancy while committing or attempting to commit, or while fleeing immediately after committing or 

attempting to commit, kidnapping, rape, aggravated arson, arson, aggravated robbery, robbery, aggravated 

burglary, burglary, trespass in a habitation when a person is present or likely to be present, terrorism, or 

escape. 

 

(C) No person shall purposely cause the death of another who is under thirteen years of age at the time of 

the commission of the offense. 

 

(D) No person who is under detention as a result of having been found guilty of or having pleaded guilty 

to a felony or who breaks that detention shall purposely cause the death of another. 

 

(E) No person shall purposely cause the death of a law enforcement officer whom the offender knows or 

has reasonable cause to know is a law enforcement officer when either of the following applies: 

 

(1) The victim, at the time of the commission of the offense, is engaged in the victim's duties. 

 

(2) It is the offender's specific purpose to kill a law enforcement officer. 

 

(F) Whoever violates this section is guilty of aggravated murder, and shall be punished as provided in 

section 2929.02 of the Revised Code. 

 

(G) As used in this section: 

 

(1) ñDetentionò has the same meaning as in section 2921.01 of the Revised Code. 

 

(2) ñLaw enforcement officerò has the same meaning as in section 2911.01 of the Revised Code. 

OHIO REV. CODE ANN. § 2903.02 (2012).  MURDER. 

 

(A) No person shall purposely cause the death of another or the unlawful termination of another's 

pregnancy. 

 

(B) No person shall cause the death of another as a proximate result of the offender's committing or 

attempting to commit an offense of violence that is a felony of the first or second degree and that is not a 
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violation of section 2903.03 or 2903.04 of the Revised Code. 

 

(C) Division (B) of this section does not apply to an offense that becomes a felony of the first or second 

degree only if the offender previously has been convicted of that offense or another specified offense. 

 

(D) Whoever violates this section is guilty of murder, and shall be punished as provided in section 

2929.02 of the Revised Code. 

OHIO REV. CODE ANN. § 2903.03 (2012).  VOLUNTARY MANSLAUGHTE R. 

<Note: See also version(s) of this section with later effective date(s). > 

 

(A) No person, while under the influence of sudden passion or in a sudden fit of rage, either of which is 

brought on by serious provocation occasioned by the victim that is reasonably sufficient to incite the 

person into using deadly force, shall knowingly cause the death of another or the unlawful termination of 

another's pregnancy. 

 

(B) Whoever violates this section is guilty of voluntary manslaughter, a felony of the first degree. 

OHIO REV. CODE ANN. § 2903.04 (2012).  INVOLUNTARY MANSLAUGH TER. 

 

(A) No person shall cause the death of another or the unlawful termination of another's pregnancy as a 

proximate result of the offender's committing or attempting to commit a felony. 

 

(B) No person shall cause the death of another or the unlawful termination of another's pregnancy as a 

proximate result of the offender's committing or attempting to commit a misdemeanor of any degree, a 

regulatory offense, or a minor misdemeanor other than a violation of any section contained in Title XLV 

of the Revised Code that is a minor misdemeanor and other than a violation of an ordinance of a 

municipal corporation that, regardless of the penalty set by ordinance for the violation, is substantially 

equivalent to any section contained in Title XLV of the Revised Code that is a minor misdemeanor. 

 

(C) Whoever violates this section is guilty of involuntary manslaughter. Violation of division (A) of this 

section is a felony of the first degree. Violation of division (B) of this section is a felony of the third 

degree. 

 

(D) If an offender is convicted of or pleads guilty to a violation of division (A) or (B) of this section and if 

the felony, misdemeanor, or regulatory offense that the offender committed or attempted to commit, that 

proximately resulted in the death of the other person or the unlawful termination of another's pregnancy, 

and that is the basis of the offender's violation of division (A) or (B) of this section was a violation of 

division (A) or (B) of section 4511.19 of the Revised Code or of a substantially equivalent municipal 

ordinance or included, as an element of that felony, misdemeanor, or regulatory offense, the offender's 

operation or participation in the operation of a snowmobile, locomotive, watercraft, or aircraft while the 

offender was under the influence of alcohol, a drug of abuse, or alcohol and a drug of abuse, both of the 

following apply: 

 

(1) The court shall impose a class one suspension of the offender's driver's or commercial driver's 

license or permit or nonresident operating privilege as specified in division (A)(1) of section 4510.02 of 

the Revised Code. 
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(2) The court shall impose a mandatory prison term for the violation of division (A) or (B) of this 

section from the range of prison terms authorized for the level of the offense under section 2929.14 of the 

Revised Code. 

OHIO REV. CODE ANN. § 2903. 41 (2012).  RECKLESS HOMICIDE . 

 

(A) No person shall recklessly cause the death of another or the unlawful termination of another's 

pregnancy. 

 

(B) Whoever violates this section is guilty of reckless homicide, a felony of the third degree. 

OHIO REV. CODE ANN. § 2903.05 (2012).  NEGLIGENT HOMICIDE . 

 

(A) No person shall negligently cause the death of another or the unlawful termination of another's 

pregnancy by means of a deadly weapon or dangerous ordnance as defined in section 2923.11 of the 

Revised Code. 

 

(B) Whoever violates this section is guilty of negligent homicide, a misdemeanor of the first degree. 

OHIO REV. CODE ANN. § 2903.06 (2012). AGGRAVATED VEHICULAR HOMICIDE ; VEHICULAR 

HOMICIDE ; VEHICULAR MANSLAUGHT ER; EFFECT OF PRIOR CONVICTIONS ; PENALTIES . 

 

(A) No person, while operating or participating in the operation of a motor vehicle, motorcycle, 

snowmobile, locomotive, watercraft, or aircraft, shall cause the death of another or the unlawful 

termination of another's pregnancy in any of the following ways: 

 

(1)(a) As the proximate result of committing a violation of division (A) of section 4511.19 of the 

Revised Code or of a substantially equivalent municipal ordinance; 

 

(b) As the proximate result of committing a violation of division (A) of section 1547.11 of the 

Revised Code or of a substantially equivalent municipal ordinance; 

 

(c) As the proximate result of committing a violation of division (A)(3) of section 4561.15 of the 

Revised Code or of a substantially equivalent municipal ordinance. 

 

(2) In one of the following ways: 

 

(a) Recklessly; 

 

(b) As the proximate result of committing, while operating or participating in the operation of a 

motor vehicle or motorcycle in a construction zone, a reckless operation offense, provided that this 

division applies only if the person whose death is caused or whose pregnancy is unlawfully terminated is 

in the construction zone at the time of the offender's commission of the reckless operation offense in the 

construction zone and does not apply as described in division (F) of this section. 

 

(3) In one of the following ways: 

 

(a) Negligently; 
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(b) As the proximate result of committing, while operating or participating in the operation of a 

motor vehicle or motorcycle in a construction zone, a speeding offense, provided that this division applies 

only if the person whose death is caused or whose pregnancy is unlawfully terminated is in the 

construction zone at the time of the offender's commission of the speeding offense in the construction 

zone and does not apply as described in division (F) of this section. 

 

(4) As the proximate result of committing a violation of any provision of any section contained in Title 

XLV of the Revised Code that is a minor misdemeanor or of a municipal ordinance that, regardless of the 

penalty set by ordinance for the violation, is substantially equivalent to any provision of any section 

contained in Title XLV of the Revised Code that is a minor misdemeanor. 

 

(B)(1) Whoever violates division (A)(1) or (2) of this section is guilty of aggravated vehicular homicide 

and shall be punished as provided in divisions (B)(2) and (3) of this section. 

 

(2)(a) Except as otherwise provided in division (B)(2)(b) or (c) of this section, aggravated vehicular 

homicide committed in violation of division (A)(1) of this section is a felony of the second degree and the 

court shall impose a mandatory prison term on the offender as described in division (E) of this section. 

 

(b) Except as otherwise provided in division (B)(2)(c) of this section, aggravated vehicular 

homicide committed in violation of division (A)(1) of this section is a felony of the first degree, and the 

court shall impose a mandatory prison term on the offender as described in division (E) of this section, if 

any of the following apply: 

 

(i) At the time of the offense, the offender was driving under a suspension or cancellation 

imposed under Chapter 4510. or any other provision of the Revised Code or was operating a motor 

vehicle or motorcycle, did not have a valid driver's license, commercial driver's license, temporary 

instruction permit, probationary license, or nonresident operating privilege, and was not eligible for 

renewal of the offender's driver's license or commercial driver's license without examination under 

section 4507.10 of the Revised Code. 

 

(ii) The offender previously has been convicted of or pleaded guilty to a violation of this section. 

 

(iii) The offender previously has been convicted of or pleaded guilty to any traffic-related 

homicide, manslaughter, or assault offense. 

 

(c) Aggravated vehicular homicide committed in violation of division (A)(1) of this section is a 

felony of the first degree, and the court shall sentence the offender to a mandatory prison term as provided 

in section 2929.142 of the Revised Code and described in division (E) of this section if any of the 

following apply: 

 

(i) The offender previously has been convicted of or pleaded guilty to three or more prior 

violations of section 4511.19 of the Revised Code or of a substantially equivalent municipal ordinance 

within the previous six years. 

 

(ii) The offender previously has been convicted of or pleaded guilty to three or more prior 

violations of division (A) of section 1547.11 of the Revised Code or of a substantially equivalent 

municipal ordinance within the previous six years. 

 

(iii) The offender previously has been convicted of or pleaded guilty to three or more prior 

violations of division (A)(3) of section 4561.15 of the Revised Code or of a substantially equivalent 
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municipal ordinance within the previous six years. 

 

(iv) The offender previously has been convicted of or pleaded guilty to three or more prior 

violations of division (A)(1) of this section within the previous six years. 

 

(v) The offender previously has been convicted of or pleaded guilty to three or more prior 

violations of division (A)(1) of section 2903.08 of the Revised Code within the previous six years. 

 

(vi) The offender previously has been convicted of or pleaded guilty to three or more prior 

violations of section 2903.04 of the Revised Code within the previous six years in circumstances in which 

division (D) of that section applied regarding the violations. 

 

(vii) The offender previously has been convicted of or pleaded guilty to three or more violations 

of any combination of the offenses listed in division (B)(2)(c)(i), (ii), (iii), (iv), (v), or (vi) of this section 

within the previous six years. 

 

(viii) The offender previously has been convicted of or pleaded guilty to a second or subsequent 

felony violation of division (A) of section 4511.19 of the Revised Code. 

 

(d) In addition to any other sanctions imposed pursuant to division (B)(2)(a), (b), or (c) of this 

section for aggravated vehicular homicide committed in violation of division (A)(1) of this section, the 

court shall impose upon the offender a class one suspension of the offender's driver's license, commercial 

driver's license, temporary instruction permit, probationary license, or nonresident operating privilege as 

specified in division (A)(1) of section 4510.02 of the Revised Code. 

 

(3) Except as otherwise provided in this division, aggravated vehicular homicide committed in 

violation of division (A)(2) of this section is a felony of the third degree. Aggravated vehicular homicide 

committed in violation of division (A)(2) of this section is a felony of the second degree if, at the time of 

the offense, the offender was driving under a suspension or cancellation imposed under Chapter 4510. or 

any other provision of the Revised Code or was operating a motor vehicle or motorcycle, did not have a 

valid driver's license, commercial driver's license, temporary instruction permit, probationary license, or 

nonresident operating privilege, and was not eligible for renewal of the offender's driver's license or 

commercial driver's license without examination under section 4507.10 of the Revised Code or if the 

offender previously has been convicted of or pleaded guilty to a violation of this section or any traffic-

related homicide, manslaughter, or assault offense. The court shall impose a mandatory prison term on the 

offender when required by division (E) of this section. 

 

In addition to any other sanctions imposed pursuant to this division for a violation of division (A)(2) of 

this section, the court shall impose upon the offender a class two suspension of the offender's driver's 

license, commercial driver's license, temporary instruction permit, probationary license, or nonresident 

operating privilege from the range specified in division (A)(2) of section 4510.02 of the Revised Code or, 

if the offender previously has been convicted of or pleaded guilty to a traffic-related murder, felonious 

assault, or attempted murder offense, a class one suspension of the offender's driver's license, commercial 

driver's license, temporary instruction permit, probationary license, or nonresident operating privilege as 

specified in division (A)(1) of that section. 

 

(C) Whoever violates division (A)(3) of this section is guilty of vehicular homicide. Except as otherwise 

provided in this division, vehicular homicide is a misdemeanor of the first degree. Vehicular homicide 

committed in violation of division (A)(3) of this section is a felony of the fourth degree if, at the time of 

the offense, the offender was driving under a suspension or cancellation imposed under Chapter 4510. or 
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any other provision of the Revised Code or was operating a motor vehicle or motorcycle, did not have a 

valid driver's license, commercial driver's license, temporary instruction permit, probationary license, or 

nonresident operating privilege, and was not eligible for renewal of the offender's driver's license or 

commercial driver's license without examination under section 4507.10 of the Revised Code or if the 

offender previously has been convicted of or pleaded guilty to a violation of this section or any traffic-

related homicide, manslaughter, or assault offense. The court shall impose a mandatory jail term or a 

mandatory prison term on the offender when required by division (E) of this section. 

 

In addition to any other sanctions imposed pursuant to this division, the court shall impose upon the 

offender a class four suspension of the offender's driver's license, commercial driver's license, temporary 

instruction permit, probationary license, or nonresident operating privilege from the range specified in 

division (A)(4) of section 4510.02 of the Revised Code, or, if the offender previously has been convicted 

of or pleaded guilty to a violation of this section or any traffic-related homicide, manslaughter, or assault 

offense, a class three suspension of the offender's driver's license, commercial driver's license, temporary 

instruction permit, probationary license, or nonresident operating privilege from the range specified in 

division (A)(3) of that section, or, if the offender previously has been convicted of or pleaded guilty to a 

traffic-related murder, felonious assault, or attempted murder offense, a class two suspension of the 

offender's driver's license, commercial driver's license, temporary instruction permit, probationary license, 

or nonresident operating privilege as specified in division (A)(2) of that section. 

 

(D) Whoever violates division (A)(4) of this section is guilty of vehicular manslaughter. Except as 

otherwise provided in this division, vehicular manslaughter is a misdemeanor of the second degree. 

Vehicular manslaughter is a misdemeanor of the first degree if, at the time of the offense, the offender 

was driving under a suspension or cancellation imposed under Chapter 4510. or any other provision of the 

Revised Code or was operating a motor vehicle or motorcycle, did not have a valid driver's license, 

commercial driver's license, temporary instruction permit, probationary license, or nonresident operating 

privilege, and was not eligible for renewal of the offender's driver's license or commercial driver's license 

without examination under section 4507.10 of the Revised Code or if the offender previously has been 

convicted of or pleaded guilty to a violation of this section or any traffic-related homicide, manslaughter, 

or assault offense. 

In addition to any other sanctions imposed pursuant to this division, the court shall impose upon the 

offender a class six suspension of the offender's driver's license, commercial driver's license, temporary 

instruction permit, probationary license, or nonresident operating privilege from the range specified in 

division (A)(6) of section 4510.02 of the Revised Code or, if the offender previously has been convicted 

of or pleaded guilty to a violation of this section, any traffic-related homicide, manslaughter, or assault 

offense, or a traffic-related murder, felonious assault, or attempted murder offense, a class four 

suspension of the offender's driver's license, commercial driver's license, temporary instruction permit, 

probationary license, or nonresident operating privilege from the range specified in division (A)(4) of that 

section. 

 

(E) The court shall impose a mandatory prison term on an offender who is convicted of or pleads guilty to 

a violation of division (A)(1) of this section. If division (B)(2)(c)(i), (ii), (iii), (iv), (v), (vi), (vii), or (viii) 

of this section applies to an offender who is convicted of or pleads guilty to the violation of division 

(A)(1) of this section, the court shall impose the mandatory prison term pursuant to section 2929.142 of 

the Revised Code. The court shall impose a mandatory jail term of at least fifteen days on an offender 

who is convicted of or pleads guilty to a misdemeanor violation of division (A)(3)(b) of this section and 

may impose upon the offender a longer jail term as authorized pursuant to section 2929.24 of the Revised 

Code. The court shall impose a mandatory prison term on an offender who is convicted of or pleads guilty 

to a violation of division (A)(2) or (3)(a) of this section or a felony violation of division (A)(3)(b) of this 

section if either of the following applies: 
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