Clergy Communications and Clergy as Mandated Reporters
(Updated January 2012)

All states, the District of Columbia, and U.S. territories have statutes regarding the
reporting of suspected child maltreatment. Twenty-seven states® have statutes that
specifically require clergy? to report child maltreatment under certain circumstances.

However, mandatory reporting, procedural, evidentiary or other statutes specify when a
communication between a cleric and a person, often referred to as “penitent” or
“congregant”, may remain confidential. For example, some statutes declare clergy
incompetent to testify in certain respects; some specify that clergy may not be examined
with respect to any communication; some protect clergy from testifying and disclosing
communications; some exempt clergy from reporting child maltreatment based on certain
communications; and some statutes abrogate the privilege in certain situations involving
child abuse or neglect. Several statutes also make an exception to the privilege when the
person has given his or her consent for the cleric to testify or disclose the communication.

Included in this compilation are statutes that: (1) expressly address clergy
communications and (2) specify clergy as mandatory reporters. Statutes that address
whether clergy communications are privileged are listed first, followed by statutes
regarding reporting, and finally, other relevant statutes regarding clergy.

If a mandatory reporting statute does not specifically reference clergy, it is not included
in this compilation. For example, several statutes require any person who suspects child
maltreatment to make a report. For a comprehensive compilation of all statutes that
mandate reporting of child abuse and neglect, please see “Mandatory Reporting of Child
Abuse and Neglect.”
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% The term “clergy” often includes Christian Science practitioners, ministers, priests, rabbis, and other
similar functionaries of a religious organization.
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ALABAMA

ALA. R. EvID. 505 (2012). COMMUNICATIONS TO CLERGYMEN

(@) Definitions.

As used in this rule:

(1) A “clergyman” is any duly ordained, licensed, or commissioned minister, pastor,
priest, rabbi, or practitioner of any bona fide established church or religious organization;
the term “clergyman” includes, and is limited to, any person who regularly, as a vocation,
devotes a substantial portion of his or her time and abilities to the service of his or her
church or religious organization.

(2) A communication is “confidential” if it is made privately and is not intended for
further disclosure except to other persons present in furtherance of the purpose of the
communication.

(b) General Rule of Privilege. If any person shall communicate with a clergyman in the
clergyman's professional capacity and in a confidential manner, then that person or the
clergyman shall have a privilege to refuse to disclose, and to prevent another from
disclosing, that confidential communication.

(c) Who May Claim the Privilege. The privilege may be claimed by the communicating
person, by that person's guardian or conservator, or by that person's personal
representative if that person has died, or by the clergyman.

ALA. CODE § 26-14-3 (2012). MANDATORY REPORTING

(a) All hospitals, clinics, sanitariums, doctors, physicians, surgeons, medical examiners,
coroners, dentists, osteopaths, optometrists, chiropractors, podiatrists, nurses, school
teachers and officials, peace officers, law enforcement officials, pharmacists, social
workers, day care workers or employees, mental health professionals, members of the
clergy as defined in Rule 505 of the Alabama Rules of Evidence, or any other person
called upon to render aid or medical assistance to any child, when the child is known or
suspected to be a victim of child abuse or neglect, shall be required to report, or cause a
report to be made of the same, orally, either by telephone or direct communication
immediately, followed by a written report, to a duly constituted authority.

(b) When an initial report is made to a law enforcement official, the official subsequently
shall inform the Department of Human Resources of the report so that the department can
carry out its responsibility to provide protective services when deemed appropriate to the
respective child or children.

(c) When the Department of Human Resources receives initial reports of suspected abuse
or neglect involving discipline or corporal punishment committed in a public or private
school or suspected abuse or neglect in a state-operated child residential facility, the
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Department of Human Resources shall transmit a copy of school reports to the law
enforcement agency and residential facility reports to the law enforcement agency and the
operating state agency which shall conduct the investigation. When the investigation is
completed, a written report of the completed investigation shall contain the information
required by the state Department of Human Resources which shall be submitted by the
law enforcement agency or the state agency to the county department of human resources
for entry into the state's central registry.

(d) Nothing in this chapter shall preclude interagency agreements between departments of
human resources, law enforcement, and other state agencies on procedures for
investigating reports of suspected child abuse and neglect to provide for departments of
human resources to assist law enforcement and other state agencies in these
investigations.

(e) Any provision of this section to the contrary notwithstanding, if any agency or
authority investigates any report pursuant to this section and the report does not result in
a conviction, the agency or authority shall expunge any record of the information or
report and any data developed from the record.

(f) Subsection (a) to the contrary notwithstanding, a member of the clergy shall not be
required to report information gained solely in a confidential communication privileged
pursuant to Rule 505 of the Alabama Rules of Evidence which communication shall
continue to be privileged as provided by law.

ALASKA

ALASKA R. EVID. 506 (2012). COMMUNICATIONS TO CLERGYMEN

(a) Definitions. -- As used in this rule:

(1) A member of the clergy is a minister, priest, rabbi, or other similar functionary of a
religious organization, or an individual reasonably believed so to be by the person
consulting the individual.

(2) A communication is confidential if made privately and not intended for further
disclosure except to other persons present in furtherance of the purpose of the
communication.

(b) General Rule of Privilege. A person has a privilege to refuse to disclose and to
prevent another from disclosing a confidential communication by the person to a member
of the clergy in that individual's professional character as spiritual adviser.

(c) Who May Claim the Privilege. The privilege may be claimed by the person, by the
person's guardian or conservator, or by the person's personal representative if the person
is deceased. The member of the clergy may claim the privilege on behalf of the person.
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The authority so to do is presumed in the absence of evidence to the contrary.

ARIZONA

ARIZ. REV. STAT. § 8-805 (2012). IMMUNITY OF PARTICIPANTS;
NONPRIVILEGED COMMUNICATIONS

A. Any person making a complaint, or providing information or otherwise participating
in the program authorized by this article shall be immune from any civil or criminal
liability by reason of such action, unless such person acted with malice or unless such
person has been charged with or is suspected of abusing, abandoning or neglecting the
child or children in question.

B. Except as provided in subsection C of this section, the physician-patient privilege,
husband-wife privilege, or any privilege except the attorney-client privilege, provided for
by professions such as the practice of social work or nursing covered by law or a code of
ethics regarding practitioner-client confidences, both as they relate to the competency of
the witness and to the exclusion of confidential communications, shall not pertain in any
civil or criminal litigation in which a child's neglect, dependency, abuse or abandonment
IS in issue nor in any judicial proceeding resulting from a report submitted pursuant to
this article.

C. In any civil or criminal litigation in which a child's neglect, dependency, abuse or
abandonment is an issue, a clergyman or priest shall not, without his consent be examined
as a witness concerning any confession made to him in his role as a clergyman or a priest
in the course of the discipline enjoined by the church to which he belongs.

ARIZ. REV. STAT. § 13-4062 (2012). ANTI-MARITAL FACT PRIVILEGE;

OTHER PRIVILEGED COMMUNICATIONS

A person shall not be examined as a witness in the following cases:

1. A husband for or against his wife without her consent, nor a wife for or against her
husband without his consent, as to events occurring during the marriage, nor can either,
during the marriage or afterwards, without consent of the other, be examined as to any
communication made by one to the other during the marriage. These exceptions do not
apply in a criminal action or proceeding for a crime committed by the husband against
the wife, or by the wife against the husband, nor in a criminal action or proceeding
against the husband for abandonment, failure to support or provide for or failure or
neglect to furnish the necessities of life to the wife or the minor children. Either spouse
may be examined as a witness for or against the other in a prosecution for an offense
listed in § 13-706, subsection F, paragraph 1, for bigamy or adultery, committed by either
spouse, or for sexual assault committed by the husband if either of the following occurs:
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(a) Before testifying, the testifying spouse makes a voluntary statement to a law
enforcement officer during an investigation of the offense or offenses about the events
that gave rise to the prosecution or about any statements made to the spouse by the other
spouse about those events.

(b) Either spouse requests to testify.

2. An attorney, without consent of the attorney's client, as to any communication made by
the client to the attorney, or the attorney's advice given in the course of professional
employment.

3. A clergyman or priest, without consent of the person making the confession, as to any
confession made to the clergyman or priest in his professional character in the course of
discipline enjoined by the church to which the clergyman or priest belongs.

4. A physician or surgeon, without consent of the physician's or surgeon's patient, as to
any information acquired in attending the patient which was necessary to enable the
physician or surgeon to prescribe or act for the patient.

ARIZ. REV. STAT. § 13-3620 (2012). DUTY TO REPORT ABUSE, PHYSICAL
INJURY, NEGLECT AND DENIAL OR DEPRIVATION OF MEDICAL OR SURGICAL
CARE OR NOURISHMENT OF MINORS; MEDICAL RECORDS; EXCEPTION;

VIOLATION; CLASSIFICATION, DEFINITIONS

A. Any person who reasonably believes that a minor is or has been the victim of physical
injury, abuse, child abuse, a reportable offense or neglect that appears to have been
inflicted on the minor by other than accidental means or that is not explained by the
available medical history as being accidental in nature or who reasonably believes there
has been a denial or deprivation of necessary medical treatment or surgical care or
nourishment with the intent to cause or allow the death of an infant who is protected
under 8§ 36-2281 shall immediately report or cause reports to be made of this information
to a peace officer or to child protective services in the department of economic security,
except if the report concerns a person who does not have care, custody or control of the
minor, the report shall be made to a peace officer only. A member of the clergy, christian
science practitioner or priest who has received a confidential communication or a
confession in that person's role as a member of the clergy, christian science practitioner
or a priest in the course of the discipline enjoined by the church to which the member of
the clergy, christian science practitioner or priest belongs may withhold reporting of the
communication or confession if the member of the clergy, christian science practitioner
or priest determines that it is reasonable and necessary within the concepts of the religion.
This exemption applies only to the communication or confession and not to personal
observations the member of the clergy, christian science practitioner or priest may
otherwise make of the minor. For the purposes of this subsection, “person” means:

1. Any physician, physician's assistant, optometrist, dentist, osteopath, chiropractor,
podiatrist, behavioral health professional, nurse, psychologist, counselor or social worker
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who develops the reasonable belief in the course of treating a patient.
2. Any peace officer, member of the clergy, priest or christian science practitioner.
3. The parent, stepparent or guardian of the minor.

4. School personnel or domestic violence victim advocate who develop the reasonable
belief in the course of their employment.

5. Any other person who has responsibility for the care or treatment of the minor.

B. A report is not required under this section for conduct prescribed by 88 13-1404 and
13-1405 if the conduct involves only minors who are fourteen, fifteen, sixteen or
seventeen years of age and there is nothing to indicate that the conduct is other than
consensual.

C. If a physician, psychologist or behavioral health professional receives a statement
from a person other than a parent, stepparent, guardian or custodian of the minor during
the course of providing sex offender treatment that is not court ordered or that does not
occur while the offender is incarcerated in the state department of corrections or the
department of juvenile corrections, the physician, psychologist or behavioral health
professional may withhold the reporting of that statement if the physician, psychologist
or behavioral health professional determines it is reasonable and necessary to accomplish
the purposes of the treatment.

D. Reports shall be made immediately by telephone or in person and shall be followed by
a written report within seventy-two hours. The reports shall contain:

1. The names and addresses of the minor and the minor's parents or the person or persons
having custody of the minor, if known.

2. The minor's age and the nature and extent of the minor's abuse, child abuse, physical
injury or neglect, including any evidence of previous abuse, child abuse, physical injury
or neglect.

3. Any other information that the person believes might be helpful in establishing the
cause of the abuse, child abuse, physical injury or neglect.

E. A health care professional who is regulated pursuant to title 32 and who, after a routine
newborn physical assessment of a newborn infant's health status or following notification
of positive toxicology screens of a newborn infant, reasonably believes that the newborn
infant may be affected by the presence of alcohol or a drug listed in § 13-3401 shall
immediately report this information, or cause a report to be made, to child protective
services in the department of economic security. For the purposes of this subsection,
“newborn infant” means a newborn infant who is under thirty days of age.
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F. Any person other than one required to report or cause reports to be made under
subsection A of this section who reasonably believes that a minor is or has been a victim
of abuse, child abuse, physical injury, a reportable offense or neglect may report the
information to a peace officer or to child protective services in the department of
economic security, except if the report concerns a person who does not have care,
custody or control of the minor, the report shall be made to a peace officer only.

G. A person who has custody or control of medical records of a minor for whom a report
is required or authorized under this section shall make the records, or a copy of the
records, available to a peace officer or child protective services worker investigating the
minor's neglect, child abuse, physical injury or abuse on written request for the records
signed by the peace officer or child protective services worker. Records disclosed
pursuant to this subsection are confidential and may be used only in a judicial or
administrative proceeding or investigation resulting from a report required or authorized
under this section.

H. When telephone or in-person reports are received by a peace officer, the officer shall
immediately notify child protective services in the department of economic security and
make the information available to them. Notwithstanding any other statute, when child
protective services receives these reports by telephone or in person, it shall immediately
notify a peace officer in the appropriate jurisdiction.

I. Any person who is required to receive reports pursuant to subsection A of this section
may take or cause to be taken photographs of the minor and the vicinity involved.
Medical examinations of the involved minor may be performed.

J. A person who furnishes a report, information or records required or authorized under
this section, or a person who participates in a judicial or administrative proceeding or
investigation resulting from a report, information or records required or authorized under
this section, is immune from any civil or criminal liability by reason of that action unless
the person acted with malice or unless the person has been charged with or is suspected
of abusing or neglecting the child or children in question.

K. Except for the attorney client privilege or the privilege under subsection L of this
section, no privilege applies to any:

1. Civil or criminal litigation or administrative proceeding in which a minor's neglect,
dependency, abuse, child abuse, physical injury or abandonment is an issue.

2. Judicial or administrative proceeding resulting from a report, information or records
submitted pursuant to this section.

3. Investigation of a minor's child abuse, physical injury, neglect or abuse conducted by a
peace officer or child protective services in the department of economic security.
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L. In any civil or criminal litigation in which a child's neglect, dependency, physical
injury, abuse, child abuse or abandonment is an issue, a member of the clergy, a christian
science practitioner or a priest shall not, without his consent, be examined as a witness
concerning any confession made to him in his role as a member of the clergy, a christian
science practitioner or a priest in the course of the discipline enjoined by the church to
which he belongs. Nothing in this subsection discharges a member of the clergy, a
christian science practitioner or a priest from the duty to report pursuant to subsection A
of this section.

M. If psychiatric records are requested pursuant to subsection G of this section, the
custodian of the records shall notify the attending psychiatrist, who may excise from the
records, before they are made available:

1. Personal information about individuals other than the patient.

2. Information regarding specific diagnosis or treatment of a psychiatric condition, if the
attending psychiatrist certifies in writing that release of the information would be
detrimental to the patient's health or treatment.

N. If any portion of a psychiatric record is excised pursuant to subsection M of this
section, a court, upon application of a peace officer or child protective services worker,
may order that the entire record or any portion of the record that contains information
relevant to the reported abuse, child abuse, physical injury or neglect be made available
to the peace officer or child protective services worker investigating the abuse, child
abuse, physical injury or neglect.

O. A person who violates this section is guilty of a class 1 misdemeanor, except if the
failure to report involves a reportable offense, the person is guilty of a class 6 felony.

P. For the purposes of this section:

1. “Abuse” has the same meaning prescribed in § 8-201.

2. “Child abuse” means child abuse pursuant to § 13-3623.

3. “Neglect” has the same meaning prescribed in § 8-201.

4. “Reportable offense” means any of the following:

(a) Any offense listed in chapters 14 and 35.1 of this title or § 13-3506.01.

(b) Surreptitious photographing, videotaping, filming or digitally recording of a minor
pursuant to § 13-3019.

(c) Child prostitution pursuant to § 13-3212.
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(d) Incest pursuant to § 13-3608.

ARKANSAS

ARK. R. EVID. 505 (2012). RELIGIOUS PRIVILEGE

(@) Definitions.  As used in this rule:

(1) A “clergyman” is a minister, priest, rabbi, accredited Christian Science Practitioner,
or other similar functionary of a religious organization, or an individual reasonably
believed so to be by the person consulting him.

(2) A communication is “confidential” if made privately and not intended for further
disclosure except to other persons present in furtherance of the purpose of the
communication.

(b) General Rule of Privilege. A person has a privilege to refuse to disclose and to
prevent another from disclosing a confidential communication by the person to a
clergyman in his professional character as spiritual adviser.

(c) Who May Claim the Privilege. The privilege may be claimed by the person, by his
guardian or conservator, or by his personal representative if he is deceased. The person

who was the clergyman at the time of the communication is presumed to have authority
to claim the privilege but only on behalf of the communicant.

ARK. CODE ANN. § 12-18-402 (2012). MANDATED REPORTERS

(@) An individual listed as a mandated reporter under subsection (b) of this section shall
immediately notify the Child Abuse Hotline if he or she:

(1) Has reasonable cause to suspect that a child has:

(A) Been subjected to child maltreatment; or

(B) Died as a result of child maltreatment; or

(2) Observes a child being subjected to conditions or circumstances that would
reasonably result in child maltreatment.

(b) The following individuals are mandated reporters under this chapter:
(1) A child care worker or foster care worker;
(2) A coroner;

(3) A day care center worker;
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(4) A dentist;

(5) A dental hygienist;

(6) A domestic abuse advocate;

(7) A domestic violence shelter employee;

(8) A domestic violence shelter volunteer;

(9) An employee of the Department of Human Services;

(10) An employee working under contract for the Division of Youth Services of the
Department of Human Services;

(11) A foster parent;

(12) A judge;

(13) A law enforcement official;
(14) A licensed nurse;

(15) Medical personnel who may be engaged in the admission, examination, care, or
treatment of persons;

(16) A mental health professional;
(17) An osteopath;

(18) A peace officer;

(19) A physician;

(20) A prosecuting attorney;

(21) A resident intern;

(22) A school counselor;

(23) A school official;

(24) A social worker;

(25) A surgeon;
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(26) A teacher;

(27) A court-appointed special advocate program staff member or volunteer;

(28) A juvenile intake or probation officer;

(29) A clergy member, which includes a minister, priest, rabbi, accredited Christian
Science practitioner, or other similar functionary of a religious organization, or an
individual reasonably believed to be so by the person consulting him or her, except to the
extent the clergy member:

(A) Has acquired knowledge of suspected child maltreatment through communications
required to be kept confidential pursuant to the religious discipline of the relevant
denomination or faith; or

(B) Received the knowledge of the suspected child maltreatment from the alleged
offender in the context of a statement of admission;

(30) An employee of a child advocacy center or a child safety center;

(31) An attorney ad litem in the course of his or her duties as an attorney ad litem;
(32)(A) A sexual abuse advocate or sexual abuse volunteer who works with a victim of
sexual abuse as an employee of a community-based victim service or mental health

agency such as Safe Places, United Family Services, or Centers for Youth and Families.

(B) A sexual abuse advocate or sexual abuse volunteer includes a paid or volunteer
sexual abuse advocate who is based with a local law enforcement agency;

(33) A rape crisis advocate or rape crisis volunteer;

(34)(A) A child abuse advocate or child abuse volunteer who works with a child victim
of abuse or maltreatment as an employee of a community-based victim service or a
mental health agency such as Safe Places, United Family Services, or Centers for Youth
and Families.

(B) A child abuse advocate or child abuse volunteer includes a paid or volunteer sexual
abuse advocate who is based with a local law enforcement agency;

(35) A victim/witness coordinator;
(36) A victim assistance professional or victim assistance volunteer; or

(37) An employee of the Crimes Against Children Division of the Department of
Arkansas State Police.
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(c)(2) A privilege or contract shall not prevent a person from reporting child
maltreatment when he or she is a mandated reporter and required to report under this
section.

(2) A school, Head Start program, or day care facility shall not prohibit an employee or a
volunteer from directly reporting child maltreatment to the Child Abuse Hotline.

(3) A school, Head Start program, or day care facility shall not require an employee or a
volunteer to obtain permission or notify any person, including an employee or a
supervisor, before reporting child maltreatment to the Child Abuse Hotline.

ARK. CODE ANN. § 12-18-803 (2012). PRIVILEGED COMMUNICATIONS AS

EVIDENCE--EXCEPTION
(@) It is the public policy of the State of Arkansas to protect the health, safety, and the
welfare of children within the state.

(b) No privilege, except that between a lawyer and client or between a minister, including
a Christian Science practitioner, and a person confessing to or being counseled by the
minister shall prevent anyone from testifying concerning child maltreatment.

(c) When a physician, psychologist, psychiatrist, or licensed counselor or therapist
conducts interviews with or provides therapy to a subject of a report of suspected child
maltreatment for purposes related to child maltreatment, the physician, psychologist,
psychiatrist, or licensed counselor or therapist is deemed to be performing services on
behalf of the child.

(d) An adult subject of a report of suspected child maltreatment cannot invoke privilege
on the child's behalf.

CALIFORNIA

CAL. EvID. CoDE § 1032 (2012). PENITENTIAL COMMUNICATION

As used in this article, "penitential communication” means a communication made in
confidence, in the presence of no third person so far as the penitent is aware, to a member
of the clergy who, in the course of the discipline or practice of the clergy member's
church, denomination, or organization, is authorized or accustomed to hear those
communications and, under the discipline or tenets of his or her church, denomination, or
organization, has a duty to keep those communications secret.

CAL. EvID. CoDE § 1033 (2012). PRIVILEGE OF PENITENT

Subject to Section 912, a penitent, whether or not a party, has a privilege to refuse to
disclose, and to prevent another from disclosing, a penitential communication if he or she
claims the privilege.
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CAL. EvID. CoDE § 1034 (2012). PRIVILEGE OF CLERGY MEMBER
Subject to Section 912, a member of the clergy, whether or not a party, has a privilege to
refuse to disclose a penitential communication if he or she claims the privilege.

CAL. EvID. COoDE 8§ 917 (2012). PRESUMPTION THAT CERTAIN

COMMUNICATIONS ARE CONFIDENTIAL

(a) If a privilege is claimed on the ground that the matter sought to be disclosed is a
communication made in confidence in the course of the lawyer-client, physician-patient,
psychotherapist-patient, clergy-penitent, husband-wife, sexual assault counselor-victim,
or domestic violence counselor-victim relationship, the communication is presumed to
have been made in confidence and the opponent of the claim of privilege has the burden
of proof to establish that the communication was not confidential.

(b) A communication between persons in a relationship listed in subdivision (a) does not
lose its privileged character for the sole reason that it is communicated by electronic
means or because persons involved in the delivery, facilitation, or storage of electronic
communication may have access to the content of the communication.

(c) For purposes of this section, "electronic™ has the same meaning provided in Section
1633.2 of the Civil Code.

CAL. PENAL CODE § 11165.7 (2012). MANDATED REPORTER
(@) As used in this article, “mandated reporter” is defined as any of the following:

(1) A teacher.

(2) An instructional aide.

(3) A teacher's aide or teacher's assistant employed by any public or private school.
(4) A classified employee of any public school.

(5) An administrative officer or supervisor of child welfare and attendance, or a
certificated pupil personnel employee of any public or private school.

(6) An administrator of a public or private day camp.

(7) An administrator or employee of a public or private youth center, youth recreation
program, or youth organization.

(8) An administrator or employee of a public or private organization whose duties require
direct contact and supervision of children.
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(9) Any employee of a county office of education or the State Department of Education,
whose duties bring the employee into contact with children on a regular basis.

(10) A licensee, an administrator, or an employee of a licensed community care or child
day care facility.

(11) A Head Start program teacher.

(12) A licensing worker or licensing evaluator employed by a licensing agency as defined
in Section 11165.11.

(13) A public assistance worker.

(14) An employee of a child care institution, including, but not limited to, foster parents,
group home personnel, and personnel of residential care facilities.

(15) A social worker, probation officer, or parole officer.
(16) An employee of a school district police or security department.

(17) Any person who is an administrator or presenter of, or a counselor in, a child abuse
prevention program in any public or private school.

(18) A district attorney investigator, inspector, or local child support agency caseworker
unless the investigator, inspector, or caseworker is working with an attorney appointed
pursuant to Section 317 of the Welfare and Institutions Code to represent a minor.

(19) A peace officer, as defined in Chapter 4.5 (commencing with Section 830) of Title 3
of Part 2, who is not otherwise described in this section.

(20) A firefighter, except for volunteer firefighters.

(21) A physician and surgeon, psychiatrist, psychologist, dentist, resident, intern,
podiatrist, chiropractor, licensed nurse, dental hygienist, optometrist, marriage and family
therapist, clinical social worker, professional clinical counselor, or any other person who
is currently licensed under Division 2 (commencing with Section 500) of the Business
and Professions Code.

(22) Any emergency medical technician | or 11, paramedic, or other person certified
pursuant to Division 2.5 (commencing with Section 1797) of the Health and Safety Code.

(23) A psychological assistant registered pursuant to Section 2913 of the Business and
Professions Code.
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(24) A marriage and family therapist trainee, as defined in subdivision (c) of Section
4980.03 of the Business and Professions Code.

(25) An unlicensed marriage and family therapist intern registered under Section 4980.44
of the Business and Professions Code.

(26) A state or county public health employee who treats a minor for venereal disease or
any other condition.

(27) A coroner.
(28) A medical examiner, or any other person who performs autopsies.

(29) A commercial film and photographic print processor, as specified in subdivision (e)
of Section 11166. As used in this article, “commercial film and photographic print
processor” means any person who develops exposed photographic film into negatives,
slides, or prints, or who makes prints from negatives or slides, for compensation. The
term includes any employee of such a person; it does not include a person who develops
film or makes prints for a public agency.

(30) A child visitation monitor. As used in this article, “ child visitation monitor” means
any person who, for financial compensation, acts as monitor of a visit between a child
and any other person when the monitoring of that visit has been ordered by a court of
law.

(31) An animal control officer or humane society officer. For the purposes of this article,
the following terms have the following meanings:

(A) “Animal control officer” means any person employed by a city, county, or city and
county for the purpose of enforcing animal control laws or regulations.

(B) “Humane society officer” means any person appointed or employed by a public or
private entity as a humane officer who is qualified pursuant to Section 14502 or 14503 of
the Corporations Code.

(32) A clergy member, as specified in subdivision (d) of Section 11166. As used in this
article, “clergy member” means a priest, minister, rabbi, religious practitioner, or similar
functionary of a church, temple, or recognized denomination or organization.

(33) Any custodian of records of a clergy member, as specified in this section and
subdivision (d) of Section 11166.

(34) Any employee of any police department, county sheriff's department, county
probation department, or county welfare department.
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(35) An employee or volunteer of a Court Appointed Special Advocate program, as
defined in Rule 1424 of the California Rules of Court.

(36) A custodial officer as defined in Section 831.5.

(37) Any person providing services to a minor child under Section 12300 or 12300.1 of
the Welfare and Institutions Code.

(38) An alcohol and drug counselor. As used in this article, an “ alcohol and drug
counselor” is a person providing counseling, therapy, or other clinical services for a state
licensed or certified drug, alcohol, or drug and alcohol treatment program. However,
alcohol or drug abuse, or both alcohol and drug abuse, is not in and of itself a sufficient
basis for reporting child abuse or neglect.

(39) A clinical counselor trainee, as defined in subdivision (g) of Section 4999.12 of the
Business and Professions Code.

(40) A clinical counselor intern registered under Section 4999.42 of the Business and
Professions Code.

(b) Except as provided in paragraph (35) of subdivision (a), volunteers of public or
private organizations whose duties require direct contact with and supervision of children
are not mandated reporters but are encouraged to obtain training in the identification and
reporting of child abuse and neglect and are further encouraged to report known or
suspected instances of child abuse or neglect to an agency specified in Section 11165.9.

(c) Employers are strongly encouraged to provide their employees who are mandated
reporters with training in the duties imposed by this article. This training shall include
training in child abuse and neglect identification and training in child abuse and neglect
reporting. Whether or not employers provide their employees with training in child abuse
and neglect identification and reporting, the employers shall provide their employees who
are mandated reporters with the statement required pursuant to subdivision (a) of Section
11166.5.

(d) School districts that do not train their employees specified in subdivision (a) in the
duties of mandated reporters under the child abuse reporting laws shall report to the State
Department of Education the reasons why this training is not provided.

(e) Unless otherwise specifically provided, the absence of training shall not excuse a
mandated reporter from the duties imposed by this article.

(f) Public and private organizations are encouraged to provide their volunteers whose
duties require direct contact with and supervision of children with training in the
identification and reporting of child abuse and neglect.
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CAL. PENAL CODE § 11166 (2012). REPORT OF CHILD ABUSE OR NEGLECT;
MANDATORY REPORTERS; REASONABLE SUSPICION DEFINED; FORM OF
REPORT; CRIMINAL LIABILITY FOR FAILURE TO REPORT; INVESTIGATION,;
OTHER REPORTERS; JOINT REPORTS; RETALIATION PROHIBITED; REPORT
BY COUNTY PROBATION OR WELFARE DEPARTMENT, OR LAW
ENFORCEMENT AGENCY, TO INVESTIGATORY AGENCY AND DISTRICT

ATTORNEY

(a) Except as provided in subdivision (d), and in Section 11166.05, a mandated reporter
shall make a report to an agency specified in Section 11165.9 whenever the mandated
reporter, in his or her professional capacity or within the scope of his or her employment,
has knowledge of or observes a child whom the mandated reporter knows or reasonably
suspects has been the victim of child abuse or neglect. The mandated reporter shall make
an initial report to the agency immediately or as soon as is practicably possible by
telephone and the mandated reporter shall prepare and send, fax, or electronically
transmit a written followup report thereof within 36 hours of receiving the information
concerning the incident. The mandated reporter may include with the report any
nonprivileged documentary evidence the mandated reporter possesses relating to the
incident.

(1) For purposes of this article, “reasonable suspicion” means that it is objectively
reasonable for a person to entertain a suspicion, based upon facts that could cause a
reasonable person in a like position, drawing, when appropriate, on his or her training and
experience, to suspect child abuse or neglect. “Reasonable suspicion” does not require
certainty that child abuse or neglect has occurred nor does it require a specific medical
indication of child abuse or neglect; any “reasonable suspicion” is sufficient. For the
purpose of this article, the pregnancy of a minor does not, in and of itself, constitute a
basis for a reasonable suspicion of sexual abuse.

(2) The agency shall be notified and a report shall be prepared and sent, faxed, or
electronically transmitted even if the child has expired, regardless of whether or not the
possible abuse was a factor contributing to the death, and even if suspected child abuse
was discovered during an autopsy.

(3) Any report made by a mandated reporter pursuant to this section shall be known as a
mandated report.

(b) If after reasonable efforts a mandated reporter is unable to submit an initial report by
telephone, he or she shall immediately or as soon as is practicably possible, by fax or
electronic transmission, make a one-time automated written report on the form prescribed
by the Department of Justice, and shall also be available to respond to a telephone
followup call by the agency with which he or she filed the report. A mandated reporter
who files a one-time automated written report because he or she was unable to submit an
initial report by telephone is not required to submit a written followup report.
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(1) The one-time automated written report form prescribed by the Department of Justice
shall be clearly identifiable so that it is not mistaken for a standard written followup
report. In addition, the automated one-time report shall contain a section that allows the
mandated reporter to state the reason the initial telephone call was not able to be
completed. The reason for the submission of the one-time automated written report in lieu
of the procedure prescribed in subdivision (a) shall be captured in the Child Welfare
Services/Case Management System (CWS/CMS). The department shall work with
stakeholders to modify reporting forms and the CWS/CMS as is necessary to
accommodate the changes enacted by these provisions.

(2) This subdivision shall not become operative until the CWS/CMS is updated to capture
the information prescribed in this subdivision.

(3) This subdivision shall become inoperative three years after this subdivision becomes
operative or on January 1, 2009, whichever occurs first.

(4) On the inoperative date of these provisions, a report shall be submitted to the counties
and the Legislature by the Department of Social Services that reflects the data collected
from automated one-time reports indicating the reasons stated as to why the automated
one-time report was filed in lieu of the initial telephone report.

(5) Nothing in this section shall supersede the requirement that a mandated reporter first
attempt to make a report via telephone, or that agencies specified in Section 11165.9
accept reports from mandated reporters and other persons as required.

(c) Any mandated reporter who fails to report an incident of known or reasonably
suspected child abuse or neglect as required by this section is guilty of a misdemeanor
punishable by up to six months confinement in a county jail or by a fine of one thousand
dollars ($1,000) or by both that imprisonment and fine. If a mandated reporter
intentionally conceals his or her failure to report an incident known by the mandated
reporter to be abuse or severe neglect under this section, the failure to report is a
continuing offense until an agency specified in Section 11165.9 discovers the offense.

(d)(1) A clergy member who acquires knowledge or a reasonable suspicion of child abuse
or neglect during a penitential communication is not subject to subdivision (a). For the
purposes of this subdivision, “penitential communication” means a communication,
intended to be in confidence, including, but not limited to, a sacramental confession,
made to a clergy member who, in the course of the discipline or practice of his or her
church, denomination, or organization, is authorized or accustomed to hear those
communications, and under the discipline, tenets, customs, or practices of his or her
church, denomination, or organization, has a duty to keep those communications secret.

(2) Nothing in this subdivision shall be construed to modify or limit a clergy member's
duty to report known or suspected child abuse or neglect when the clergy member is
acting in some other capacity that would otherwise make the clergy member a mandated
reporter.
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(3)(A) On or before January 1, 2004, a clergy member or any custodian of records for the
clergy member may report to an agency specified in Section 11165.9 that the clergy
member or any custodian of records for the clergy member, prior to January 1, 1997, in
his or her professional capacity or within the scope of his or her employment, other than
during a penitential communication, acquired knowledge or had a reasonable suspicion
that a child had been the victim of sexual abuse that the clergy member or any custodian
of records for the clergy member did not previously report the abuse to an agency
specified in Section 11165.9. The provisions of Section 11172 shall apply to all reports
made pursuant to this paragraph.

(B) This paragraph shall apply even if the victim of the known or suspected abuse has
reached the age of majority by the time the required report is made.

(C) The local law enforcement agency shall have jurisdiction to investigate any report of
child abuse made pursuant to this paragraph even if the report is made after the victim has
reached the age of majority.

(e) Any commercial film and photographic print processor who has knowledge of or
observes, within the scope of his or her professional capacity or employment, any film,
photograph, videotape, negative, or slide depicting a child under the age of 16 years
engaged in an act of sexual conduct, shall report the instance of suspected child abuse to
the law enforcement agency having jurisdiction over the case immediately, or as soon as
practicably possible, by telephone and shall prepare and send, fax, or electronically
transmit a written report of it with a copy of the film, photograph, videotape, negative, or
slide attached within 36 hours of receiving the information concerning the incident. As
used in this subdivision, “sexual conduct” means any of the following:

(1) Sexual intercourse, including genital-genital, oral-genital, anal-genital, or oral-anal,
whether between persons of the same or opposite sex or between humans and animals.

(2) Penetration of the vagina or rectum by any object.
(3) Masturbation for the purpose of sexual stimulation of the viewer.
(4) Sadomasochistic abuse for the purpose of sexual stimulation of the viewer.

(5) Exhibition of the genitals, pubic, or rectal areas of any person for the purpose of
sexual stimulation of the viewer.

(F) Any mandated reporter who knows or reasonably suspects that the home or institution
in which a child resides is unsuitable for the child because of abuse or neglect of the child
shall bring the condition to the attention of the agency to which, and at the same time as,
he or she makes a report of the abuse or neglect pursuant to subdivision (a).
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(9) Any other person who has knowledge of or observes a child whom he or she knows or
reasonably suspects has been a victim of child abuse or neglect may report the known or
suspected instance of child abuse or neglect to an agency specified in Section 11165.9.
For purposes of this section, “any other person” includes a mandated reporter who acts in
his or her private capacity and not in his or her professional capacity or within the scope
of his or her employment.

(h) When two or more persons, who are required to report, jointly have knowledge of a
known or suspected instance of child abuse or neglect, and when there is agreement
among them, the telephone report may be made by a member of the team selected by
mutual agreement and a single report may be made and signed by the selected member of
the reporting team. Any member who has knowledge that the member designated to
report has failed to do so shall thereafter make the report.

(1)(2) The reporting duties under this section are individual, and no supervisor or
administrator may impede or inhibit the reporting duties, and no person making a report
shall be subject to any sanction for making the report. However, internal procedures to
facilitate reporting and apprise supervisors and administrators of reports may be
established provided that they are not inconsistent with this article.

(2) The internal procedures shall not require any employee required to make reports
pursuant to this article to disclose his or her identity to the employer.

(3) Reporting the information regarding a case of possible child abuse or neglect to an
employer, supervisor, school principal, school counselor, coworker, or other person shall
not be a substitute for making a mandated report to an agency specified in Section
11165.9.

(j) A county probation or welfare department shall immediately, or as soon as practicably
possible, report by telephone, fax, or electronic transmission to the law enforcement
agency having jurisdiction over the case, to the agency given the responsibility for
investigation of cases under Section 300 of the Welfare and Institutions Code, and to the
district attorney's office every known or suspected instance of child abuse or neglect, as
defined in Section 11165.6, except acts or omissions coming within subdivision (b) of
Section 11165.2, or reports made pursuant to Section 11165.13 based on risk to a child
which relates solely to the inability of the parent to provide the child with regular care
due to the parent's substance abuse, which shall be reported only to the county welfare or
probation department. A county probation or welfare department also shall send, fax, or
electronically transmit a written report thereof within 36 hours of receiving the
information concerning the incident to any agency to which it makes a telephone report
under this subdivision.

(k) A law enforcement agency shall immediately, or as soon as practicably possible,
report by telephone, fax, or electronic transmission to the agency given responsibility for
investigation of cases under Section 300 of the Welfare and Institutions Code and to the
district attorney's office every known or suspected instance of child abuse or neglect
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reported to it, except acts or omissions coming within subdivision (b) of Section 11165.2,
which shall be reported only to the county welfare or probation department. A law
enforcement agency shall report to the county welfare or probation department every
known or suspected instance of child abuse or neglect reported to it which is alleged to
have occurred as a result of the action of a person responsible for the child's welfare, or as
the result of the failure of a person responsible for the child's welfare to adequately
protect the minor from abuse when the person responsible for the child's welfare knew or
reasonably should have known that the minor was in danger of abuse. A law enforcement
agency also shall send, fax, or electronically transmit a written report thereof within 36
hours of receiving the information concerning the incident to any agency to which it
makes a telephone report under this subdivision.

COLORADO

CoLo. REV. STAT. 13-90-107 (2012). WHO MAY NOT TESTIFY WITHOUT

CONSENT

(1) There are particular relations in which it is the policy of the law to encourage
confidence and to preserve it inviolate; therefore, a person shall not be examined as a
witness in the following cases:

(@)(1) Except as otherwise provided in section 14-13-310(4), C.R.S., a husband shall not
be examined for or against his wife without her consent nor a wife for or against her
husband without his consent; nor during the marriage or afterward shall either be
examined without the consent of the other as to any communications made by one to the
other during the marriage; but this exception does not apply to a civil action or
proceeding by one against the other, a criminal action or proceeding for a crime
committed by one against the other, or a criminal action or proceeding against one or
both spouses when the alleged offense occurred prior to the date of the parties' marriage.
However, this exception shall not attach if the otherwise privileged information is
communicated after the marriage.

(1) The privilege described in this paragraph (a) does not apply to class 1, 2, or 3 felonies
as described in section 18-1.3-401(1)(a)(1V) and (1)(a)(V), C.R.S. In this instance, during
the marriage or afterward, a husband shall not be examined for or against his wife as to
any communications intended to be made in confidence and made by one to the other
during the marriage without his consent, and a wife shall not be examined for or against
her husband as to any communications intended to be made in confidence and made by
one to the other without her consent.

(111 Communications between a husband and wife are not privileged pursuant to this
paragraph (a) if such communications are made for the purpose of aiding the commission
of a future crime or of a present continuing crime.

National Center for Prosecution of Child Abuse 25
National District Attorneys Association


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000217&DocName=CAPES11165.2&FindType=L&ReferencePositionType=T&ReferencePosition=SP_a83b000018c76
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000517&rs=WLW12.01&docname=COSTS14-13-310&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=3683552&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=A60A1D1C&referenceposition=SP%3b0bd500007a412&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000517&rs=WLW12.01&docname=COSTS18-1.3-401&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=3683552&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=A60A1D1C&referenceposition=SP%3b495a000004361&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000517&rs=WLW12.01&docname=COSTS18-1.3-401&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=3683552&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=A60A1D1C&referenceposition=SP%3bd7b200003cd76&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d

(1V) The burden of proving the existence of a marriage for the purposes of this paragraph
(@) shall be on the party asserting the claim.

(V) Notice of the assertion of the marital privilege shall be given as soon as practicable
but not less than ten days prior to assertion at any hearing.

(b) An attorney shall not be examined without the consent of his client as to any
communication made by the client to him or his advice given thereon in the course of
professional employment; nor shall an attorney's secretary, paralegal, legal assistant,
stenographer, or clerk be examined without the consent of his employer concerning any
fact, the knowledge of which he has acquired in such capacity.

(c) A clergy member, minister, priest, or rabbi shall not be examined without both his or

her consent and also the consent of the person making the confidential communication as
to any confidential communication made to him or her in his or her professional capacity
in the course of discipline expected by the religious body to which he or she belongs.

(d) A physician, surgeon, or registered professional nurse duly authorized to practice his
or her profession pursuant to the laws of this state or any other state shall not be
examined without the consent of his or her patient as to any information acquired in
attending the patient that was necessary to enable him or her to prescribe or act for the
patient, but this paragraph (d) shall not apply to:

() A physician, surgeon, or registered professional nurse who is sued by or on behalf of a
patient or by or on behalf of the heirs, executors, or administrators of a patient on any
cause of action arising out of or connected with the physician's or nurse's care or
treatment of such patient;

(1) A physician, surgeon, or registered professional nurse who was in consultation with a
physician, surgeon, or registered professional nurse being sued as provided in
subparagraph (1) of this paragraph (d) on the case out of which said suit arises;

(111) A review of a physician's or registered professional nurse's services by any of the
following:

(A) The governing board of a hospital licensed pursuant to part 1 of article 3 of title 25,
C.R.S., where said physician or registered professional nurse practices or the medical
staff of such hospital if the medical staff operates pursuant to written bylaws approved by
the governing board of such hospital;

(B) An organization authorized by federal or state law or contract to review physicians' or
registered professional nurses' services or an organization which reviews the cost or
quality of physicians' or registered professional nurses' services under a contract with the
sponsor of a nongovernment group health care program;
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(C) The Colorado medical board, the state board of nursing, or a person or group
authorized by such board to make an investigation in its behalf;

(D) A peer review committee of a society or association of physicians or registered
professional nurses whose membership includes not less than one-third of the medical
doctors or doctors of osteopathy or registered professional nurses licensed to practice in
this state and only if the physician or registered professional nurse whose services are the
subject of review is a member of such society or association and said physician or
registered professional nurse has signed a release authorizing such review;

(E) A committee, board, agency, government official, or court to which appeal may be
taken from any of the organizations or groups listed in this subparagraph (I11);

(IV) A physician or any health care provider who was in consultation with the physician
who may have acquired any information or records relating to the services performed by
the physician specified in subparagraph (I11) of this paragraph (d);

(V) A registered professional nurse who is subject to any claim or the nurse's employer
subject to any claim therein based on a nurse's actions, which claims are required to be
defended and indemnified by any insurance company or trust obligated by contract;

(V1) A physician, surgeon, or registered professional nurse who is being examined as a
witness as a result of his consultation for medical care or genetic counseling or screening
pursuant to section 13-64-502 in connection with a civil action to which section 13-64-
502 applies.

(e) A public officer shall not be examined as to communications made to him in official
confidence, when the public interests, in the judgment of the court, would suffer by the
disclosure.

(H(1) A certified public accountant shall not be examined without the consent of his or
her client as to any communication made by the client to him or her in person or through
the media of books of account and financial records or his or her advice, reports, or
working papers given or made thereon in the course of professional employment; nor
shall a secretary, stenographer, clerk, or assistant of a certified public accountant be
examined without the consent of the client concerned concerning any fact, the knowledge
of which he or she has acquired in such capacity.

(1) No certified public accountant in the employ of the state auditor's office shall be
examined as to any communication made in the course of professional service to the
legislative audit committee either in person or through the media of books of account and
financial records or advice, reports, or working papers given or made thereon; nor shall a
secretary, clerk, or assistant of a certified public accountant who is in the employ of the
state auditor's office be examined concerning any fact, the knowledge of which such
secretary, clerk, or assistant acquired in such capacity, unless such information has been
made open to public inspection by a majority vote of the members of the legislative audit
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committee.

(1N (A) Subpoena powers for public entity audit and reviews. Subparagraph (1) of this
paragraph (f) shall not apply to the Colorado state board of accountancy, nor to a person
or group authorized by the board to make an investigation on the board's behalf,
concerning an accountant's reports, working papers, or advice to a public entity that relate
to audit or review accounting activities of the certified public accountant or certified
public accounting firm being investigated.

(B) For the purposes of this subparagraph (I11), a “public entity” shall include a
governmental agency or entity; quasi-governmental entity; nonprofit entity; or public
company that is considered an “issuer”, as defined in section 2 of the federal “Sarbanes-
Oxley Act of 2002”, 15 U.S.C. sec. 7201.

(IV)(A) Subpoena powers for private entity audit and reviews. Subparagraph (1) of
this paragraph (f) shall not apply to the Colorado state board of accountancy, nor to a
person or group authorized by the board to make an investigation on the board's behalf,
concerning an accountant's reports or working papers of a private entity that is not
publicly traded and relate to audit or review attest activities of the certified public
accountant or certified public accounting firm being investigated. This subparagraph (1V)
shall not be construed to authorize the Colorado state board of accountancy or its agent to
subpoena or examine income tax returns.

(B) At the request of either the client of the certified public accountant or certified public
accounting firm or the certified public accountant or certified public accounting firm
subject to the subpoena pursuant to this subparagraph (1V), a second certified public
accounting firm or certified public accountant with no interest in the matter may review
the report or working papers for compliance with the provisions of article 2 of title 12,
C.R.S. The second certified public accounting firm or certified public accountant
conducting the review must be approved by the board prior to beginning its review. The
approval of the second certified public accounting firm or certified public accountant
shall be in good faith. The written report issued by a second certified public accounting
firm or certified public accountant shall be in lieu of a review by the board. Such report
shall be limited to matters directly related to the work performed by the certified public
accountant or certified public accounting firm being investigated and should exclude
specific references to client financial information. The party requesting that a second
certified public accounting firm or certified public accountant review the reports and
working papers shall pay any additional expenses related to retaining the second certified
public accounting firm or certified public accountant by the party who made the request.
The written report of the second certified public accounting firm or certified public
accountant shall be submitted to the board. The board may use the findings of the second
certified public accounting firm or certified public accountant as grounds for discipline
pursuant to article 2 of title 12, C.R.S.

(V) Disclosure of information under subparagraph (111) or (1V) of this paragraph (f) shall
not waive or otherwise limit the confidentiality and privilege of such information nor
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relieve any certified public accountant, any certified public accounting firm, the Colorado
state board of accountancy, or a person or group authorized by such board of the
obligation of confidentiality. Disclosure which is not in good faith of such information
shall subject the board, a member thereof, or its agent to civil liability pursuant to section
12-2-103(6), C.R.S.

(V1) Any certified public accountant or certified public accounting firm that receives a
subpoena for reports or accountant's working papers related to the audit or review attest
activities of the accountant or accounting firm pursuant to subparagraph (111) or (I1V) of
this paragraph (f) shall notify his or her client of the subpoena within three business days
after the date of service of the subpoena.

(V1) Subparagraph (111) or (1V) of this paragraph (f) shall not operate as a waiver, on
behalf of any third party or the certified public accountant or certified public accounting
firm, of due process remedies available under the “State Administrative Procedure Act”,
article 4 of title 24, C.R.S., the open records laws, article 72 of title 24, C.R.S., or any
other provision of law.

(V1) Prior to the disclosure of information pursuant to subparagraph (111) or (IV) of this
paragraph (f), the certified public accountant, certified public accounting firm, or client
thereof shall have the opportunity to designate reports or working papers related to the
attest function under subpoena as privileged and confidential pursuant to this paragraph
(F) or the open records laws, article 72 of title 24, C.R.S., in order to assure that the report
or working papers shall not be disseminated or otherwise republished and shall only be
reviewed pursuant to limited authority granted to the board under subparagraph (111) or
(V) of this paragraph (f).

(IX) No later than thirty days after the board of accountancy completes the investigation
for which records or working papers are subpoenaed pursuant to subparagraph (I11) or
(V) of this paragraph (f), the board shall return all original records, working papers, or
copies thereof to the certified public accountant or certified public accounting firm.

(X) Nothing in subparagraphs (I11) and (1) of this paragraph (f) shall cause the
accountant-client privilege to be waived as to customer financial and account information
of depository institutions or to the regulatory examinations and other regulatory
information relating to depository institutions.

(XI) For the purposes of subparagraphs (I11) to (X) of this paragraph (f), “entity” shall
have the same meaning as in section 7-90-102(20), C.R.S.

(9) A licensed psychologist, professional counselor, marriage and family therapist, social
worker, or addiction counselor, a registered psychotherapist, or a certified addiction
counselor shall not be examined without the consent of the licensee's, certificate holder's,
or registrant's client as to any communication made by the client to the licensee,
certificate holder, or registrant or the licensee's, certificate holder's, or registrant's advice
given in the course of professional employment; nor shall any secretary, stenographer, or
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clerk employed by a licensed psychologist, professional counselor, marriage and family
therapist, social worker, or addiction counselor, a registered psychotherapist, or a
certified addiction counselor be examined without the consent of the employer of the
secretary, stenographer, or clerk concerning any fact, the knowledge of which the
employee has acquired in such capacity; nor shall any person who has participated in any
psychotherapy, conducted under the supervision of a person authorized by law to conduct
such therapy, including group therapy sessions, be examined concerning any knowledge
gained during the course of such therapy without the consent of the person to whom the
testimony sought relates.

(h) A qualified interpreter, pursuant to section 13-90-202, who is called upon to testify
concerning the communications he interpreted between a hearing-impaired person and
another person, one of whom holds a privilege pursuant to this subsection (1), shall not
be examined without the written consent of the person who holds the privilege.

(i) A confidential intermediary, as defined in section 19-1-103(26), C.R.S., shall not be
examined as to communications made to him or her in official confidence when the
public interests, in the judgment of the court, would suffer by the disclosure of such
communications.

(G ((A) If any person or entity performs a voluntary self-evaluation, the person, any
officer or employee of the entity or person involved with the voluntary self-evaluation, if
a specific responsibility of such employee was the performance of or participation in the
voluntary self-evaluation or the preparation of the environmental audit report, or any
consultant who is hired for the purpose of performing the voluntary self-evaluation for
the person or entity may not be examined as to the voluntary self-evaluation or
environmental audit report without the consent of the person or entity or unless ordered to
do so by any court of record, or, pursuant to section 24-4-105, C.R.S., by an
administrative law judge. For the purposes of this paragraph (j), “voluntary self-
evaluation” and *“environmental audit report” have the meanings provided for the terms in
section 13-25-126.5(2).

(B) This paragraph (j) does not apply if the voluntary self-evaluation is subject to an
exception allowing admission into evidence or discovery pursuant to the provisions of
section 13-25-126.5(3) or (4).

(1) This paragraph (j) applies to voluntary self-evaluations that are performed on or after
June 1, 1994.

(K)(1) A victim's advocate shall not be examined as to any communication made to such
victim's advocate by a victim of domestic violence, as defined in section 18-6-800.3(1),
C.R.S., or a victim of sexual assault, as described in sections 18-3-401 to 18-3-405.5, 18-
6-301, and 18-6-302, C.R.S., in person or through the media of written records or reports
without the consent of the victim.
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(I1) For purposes of this paragraph (k), a “victim's advocate” means a person at a battered
women's shelter or rape crisis organization or a comparable community-based advocacy
program for victims of domestic violence or sexual assault and does not include an
advocate employed by any law enforcement agency:

(A) Whose primary function is to render advice, counsel, or assist victims of domestic or
family violence or sexual assault; and

(B) Who has undergone not less than fifteen hours of training as a victim's advocate or,
with respect to an advocate who assists victims of sexual assault, not less than thirty
hours of training as a sexual assault victim's advocate; and

(C) Who supervises employees of the program, administers the program, or works under
the direction of a supervisor of the program.

(D(1) A parent may not be examined as to any communication made in confidence by the
parent's minor child to the parent when the minor child and the parent were in the
presence of an attorney representing the minor child, or in the presence of a physician
who has a confidential relationship with the minor child pursuant to paragraph (d) of this
subsection (1), or in the presence of a mental health professional who has a confidential
relationship with the minor child pursuant to paragraph (g) of this subsection (1), or in the
presence of a clergy member, minister, priest, or rabbi who has a confidential relationship
with the minor child pursuant to paragraph (c) of this subsection (1). The exception may
be waived by express consent to disclosure by the minor child who made the
communication or by failure of the minor child to object when the contents of the
communication are demanded. This exception does not relieve any physician, mental
health professional, or clergy member, minister, priest, or rabbi from any statutory
reporting requirements.

(1) This exception does not apply to:

(A) Any civil action or proceeding by one parent against the other or by a parent or minor
child against the other;

(B) Any proceeding to commit either the minor child or parent, pursuant to title 27,
C.R.S., to whom the communication was made;

(C) Any guardianship or conservatorship action to place the person or property or both
under the control of another because of an alleged mental or physical condition of the
minor child or the minor child's parent;

(D) Any criminal action or proceeding in which a minor's parent is charged with a crime
committed against the communicating minor child, the parent's spouse, or a minor child
of either the parent or the parent's spouse;
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(E) Any action or proceeding for termination of the parent-child legal relationship;

(F) Any action or proceeding for voluntary relinquishment of the parent-child legal
relationship; or

(G) Any action or proceeding on a petition alleging child abuse, dependency or neglect,
abandonment, or non-support by a parent.

(111) For purposes of this paragraph (1):
(A) “Minor child” means any person under the age of eighteen years.

(B) “Parent” includes the legal guardian or legal custodian of a minor child as well as
adoptive parents.

(m)(I) A law enforcement or firefighter peer support team member shall not be examined
without the consent of the person to whom peer support services have been provided as to
any communication made by the person to the peer support team member under the
circumstances described in subparagraph (111) of this paragraph (m); nor shall a recipient
of individual peer support services be examined as to any such communication without
the recipient's consent.

(1) For purposes of this paragraph (m):

(A) “Communication” means an oral statement, written statement, note, record, report, or
document, made during, or arising out of, a meeting with a peer support team member.

(B) “Law enforcement or firefighter peer support team member” means a peace officer,
civilian employee, or volunteer member of a law enforcement agency or a regular or
volunteer member of a fire department or other person who has been trained in peer
support skills and who is officially designated by a police chief, the chief of the Colorado
state patrol, a sheriff, or a fire chief as a member of a law enforcement agency's peer
support team or a fire department's peer support team.

(111 The provisions of this paragraph (m) shall apply only to communications made
during individual interactions conducted by a peer support team member:

(A) Acting in the person's official capacity as a law enforcement or firefighter peer
support team member; and

(B) Functioning within the written peer support guidelines that are in effect for the
person's respective law enforcement agency or fire department.

(V) This paragraph (m) shall not apply in cases in which:
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(A) A law enforcement or firefighter peer support team member was a witness or a party
to an incident which prompted the delivery of peer support services;

(B) Information received by a peer support team member is indicative of actual or
suspected child abuse, as described in section 18-6-401, C.R.S., or actual or suspected
child neglect, as described in section 19-3-102, C.R.S;

(C) Due to alcohol or other substance intoxication or abuse, as described in sections 27-
81-111 and 27-82-107, C.R.S., the person receiving peer support is a clear and immediate
danger to the person's self or others;

(D) There is reasonable cause to believe that the person receiving peer support has a
mental illness and, due to the mental illness, is an imminent threat to himself or herself or
others or is gravely disabled as defined in section 27-65-102, C.R.S.; or

(E) There is information indicative of any criminal conduct.

(2) The medical records produced for use in the review provided for in subparagraphs
(1), (IVv), and (V) of paragraph (d) of subsection (1) of this section shall not become
public records by virtue of such use. The identity of any patient whose records are so
reviewed shall not be disclosed to any person not directly involved in such review
process, and procedures shall be adopted by the Colorado medical board or state board of
nursing to ensure that the identity of the patient shall be concealed during the review
process itself.

(3) The provisions of paragraph (d) of subsection (1) of this section shall not apply to
physicians required to make reports in accordance with section 12-36-135, C.R.S. In
addition, the provisions of paragraphs (d) and (g) of subsection (1) of this section shall
not apply to physicians or psychologists eligible to testify concerning a criminal
defendant's mental condition pursuant to section 16-8-103.6, C.R.S. Physicians and
psychologists testifying concerning a criminal defendant's mental condition pursuant to
section 16-8-103.6, C.R.S., do not fall under the attorney-client privilege in paragraph (b)
of subsection (1) of this section.

CoLo. REV. STAT. 19-3-304 (2012). PERSONS REQUIRED TO REPORT CHILD

ABUSE OR NEGLECT

(1)(a) Except as otherwise provided by section 19-3-307, sections 25-1-122(4)(d) and 25-
4-1404(1)(d), C.R.S., and paragraph (b) of this subsection (1), any person specified in
subsection (2) of this section who has reasonable cause to know or suspect that a child
has been subjected to abuse or neglect or who has observed the child being subjected to
circumstances or conditions that would reasonably result in abuse or neglect shall
immediately upon receiving such information report or cause a report to be made of such
fact to the county department or local law enforcement agency.
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(b) The reporting requirement described in paragraph (a) of this subsection (1) shall not
apply if the person who is otherwise required to report does not:

(1) Learn of the suspected abuse or neglect until after the alleged victim of the suspected
abuse or neglect is eighteen years of age or older; and

(1) Have reasonable cause to know or suspect that the perpetrator of the suspected abuse
or neglect:

(A) Has subjected any other child currently under eighteen years of age to abuse or
neglect or to circumstances or conditions that would likely result in abuse or neglect; or

(B) Is currently in a position of trust, as defined in section 18-3-401(3.5), C.R.S., with
regard to any child currently under eighteen years of age.

(2) Persons required to report such abuse or neglect or circumstances or conditions
include any:

(a) Physician or surgeon, including a physician in training;
(b) Child health associate;

(c) Medical examiner or coroner;

(d) Dentist;

(e) Osteopath;

(F) Optometrist;

(9) Chiropractor;

(h) Podiatrist;

(i) Registered nurse or licensed practical nurse;

(j) Hospital personnel engaged in the admission, care, or treatment of patients;
(k) Christian science practitioner;

(I) Public or private school official or employee;

(m) Social worker or worker in any facility or agency that is licensed or certified pursuant
to part 1 of article 6 of title 26, C.R.S,;
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(n) Mental health professional;
(o) Dental hygienist;

(p) Psychologist;

() Physical therapist;

(r) Veterinarian;

(s) Peace officer as described in section 16-2.5-101, C.R.S;

(t) Pharmacist;

(u) Commercial film and photographic print processor as provided in subsection (2.5) of

this section;

(v) Firefighter as defined in section 18-3-201(1), C.R.S;;

(w) Victim's advocate, as defined in section 13-90-107(1)(k)(11), C.R.S.;

(x) Licensed professional counselors;

(y) Licensed marriage and family therapists;

(2) Registered psychotherapists;

(aa)(1) Clergy member.

(1) The provisions of this paragraph (aa) shall not apply to a person who acquires
reasonable cause to know or suspect that a child has been subjected to abuse or neglect
during a communication about which the person may not be examined as a witness

pursuant to section 13-90-107(1)(c), C.R.S., unless the person also acquires such
reasonable cause from a source other than such a communication.

(1) For purposes of this paragraph (aa), unless the context otherwise requires, “clergy
member” means a priest, rabbi, duly ordained, commissioned, or licensed minister of a
church, member of a religious order, or recognized leader of any religious body.

(bb) Registered dietitian who holds a certificate through the commission on dietetic
registration and who is otherwise prohibited by 7 CFR 246.26 from making a report
absent a state law requiring the release of this information;

(cc) Worker in the state department of human services;
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(dd) Juvenile parole and probation officers;

(ee) Child and family investigators, as described in section 14-10-116.5, C.R.S,;

(ff) Officers and agents of the state bureau of animal protection, and animal control
officers;

(9g) The child protection ombudsman as created in article 3.3 of this title;

(hh) Educator providing services through a federal special supplemental nutrition
program for women, infants, and children, as provided for in 42 U.S.C. sec. 1786.

(2.5) Any commercial film and photographic print processor who has knowledge of or
observes, within the scope of his or her professional capacity or employment, any film,
photograph, video tape, negative, or slide depicting a child engaged in an act of sexual
conduct shall report such fact to a local law enforcement agency immediately or as soon
as practically possible by telephone and shall prepare and send a written report of it with
a copy of the film, photograph, video tape, negative, or slide attached within thirty-six
hours of receiving the information concerning the incident.

(3) In addition to those persons specifically required by this section to report known or
suspected child abuse or neglect and circumstances or conditions which might reasonably
result in abuse or neglect, any other person may report known or suspected child abuse or
neglect and circumstances or conditions which might reasonably result in child abuse or
neglect to the local law enforcement agency or the county department.

(3.5) No person, including a person specified in subsection (1) of this section, shall
knowingly make a false report of abuse or neglect to a county department or local law
enforcement agency.

(4) Any person who willfully violates the provisions of subsection (1) of this section or
who violates the provisions of subsection (3.5) of this section:

(a) Commits a class 3 misdemeanor and shall be punished as provided in section 18-1.3-
501,C.RS;

(b) Shall be liable for damages proximately caused thereby.

CONNECTICUT

CONN. GEN. STAT. § 52-1468B (2012). PRIVILEGED COMMUNICATIONS MADE

TO CLERGYMEN.
A clergyman, priest, minister, rabbi or practitioner of any religious denomination
accredited by the religious body to which he belongs who is settled in the work of the
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ministry shall not disclose confidential communications made to him in his professional
capacity in any civil or criminal case or proceedings preliminary thereto, or in any
legislative or administrative proceeding, unless the person making the confidential
communication waives such privilege herein provided.

CONN. GEN. STAT. 8§ 17A-101 (2012). PROTECTION OF CHILDREN FROM
ABUSE. MANDATED REPORTERS. EDUCATIONAL AND TRAINING PROGRAMS.

() The public policy of this state is: To protect children whose health and welfare may be
adversely affected through injury and neglect; to strengthen the family and to make the
home safe for children by enhancing the parental capacity for good child care; to provide
a temporary or permanent nurturing and safe environment for children when necessary;
and for these purposes to require the reporting of suspected child abuse or neglect,
investigation of such reports by a social agency, and provision of services, where needed,
to such child and family.

(b) The following persons shall be mandated reporters: Any physician or surgeon
licensed under the provisions of chapter 370, any resident physician or intern in any
hospital in this state, whether or not so licensed, any registered nurse, licensed practical
nurse, medical examiner, dentist, dental hygienist, psychologist, a school employee, as
defined in section 53a-65, social worker, police officer, juvenile or adult probation
officer, juvenile or adult parole officer, member of the clergy, pharmacist, physical
therapist, optometrist, chiropractor, podiatrist, mental health professional or physician
assistant, any person who is a licensed or certified emergency medical services provider,
any person who is a licensed or certified alcohol and drug counselor, any person who is a
licensed marital and family therapist, any person who is a sexual assault counselor or a
battered women's counselor as defined in section 52-146k, any person who is a licensed
professional counselor, any person who is a licensed foster parent, any person paid to
care for a child in any public or private facility, child day care center, group day care
home or family day care home licensed by the state, any employee of the Department of
Children and Families, any employee of the Department of Public Health who is
responsible for the licensing of child day care centers, group day care homes, family day
care homes or youth camps, the Child Advocate and any employee of the Office of the
Child Advocate and any family relations counselor, family relations counselor trainee or
family services supervisor employed by the Judicial Department.

(c) The Commissioner of Children and Families shall develop an educational training
program and refresher training program for the accurate and prompt identification and
reporting of child abuse and neglect. Such training program and refresher training
program shall be made available to all persons mandated to report child abuse and neglect
at various times and locations throughout the state as determined by the Commissioner of
Children and Families. Such training program shall be provided to all new school
employees, as defined in section 53a-65, within available appropriations.

(d) Any mandated reporter, as defined in subsection (b) of this section, who fails to report
to the Commissioner of Children and Families pursuant to section 17a-101a shall be
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required to participate in an educational and training program established by the
commissioner. The program may be provided by one or more private organizations
approved by the commissioner, provided the entire costs of the program shall be paid
from fees charged to the participants, the amount of which shall be subject to the
approval of the commissioner.

(e) On or before October 1, 2011, the Department of Children and Families, in
consultation with the Department of Education, shall develop a model mandated
reporting policy for use by local and regional boards of education. Such policy shall state
applicable state law regarding mandated reporting and any relevant information that may
assist school districts in the performance of mandated reporting. Such policy shall
include, but not be limited to, the following information: (1) Those persons employed by
the local or regional board of education who are required pursuant to this section to be
mandated reporters, (2) the type of information that is to be reported, (3) the time frame
for both written and verbal mandated reports, (4) a statement that the school district may
conduct its own investigation into an allegation of abuse or neglect by a school employee,
provided such investigation does not impede an investigation by the Department of
Children and Families, and (5) a statement that retaliation against mandated reporters is
prohibited. Such policy shall be updated and revised as necessary.

DELAWARE

D. R. E. 505 (2012). Religious privilege
(a) Definitions. As used in this rule:

(1) A “clergyman” is a minister, priest, rabbi, accredited Christian Science practitioner or
other similar functionary of a religious organization, or an individual reasonably believed
so to be by the person consulting him.

(2) A communication is “confidential” if made privately and not intended for further
disclosure except to other persons present in furtherance of the purpose of the
communication.

(b) General Rule of Privilege. A person has a privilege to refuse to disclose and to
prevent another from disclosing a confidential communication by the person to a
clergyman in his professional character as a spiritual adviser.

(c) Who May Claim the Privilege. The privilege may be claimed by the person, by his
guardian or conservator, or by his personal representative if he is deceased. The
clergyman may claim the privilege on behalf of the person. His authority so to do is
presumed in the absence of evidence to the contrary.

DEL. CODE ANN. TIT. 16 DEL. C. § 909 (2012). PRIVILEGED
COMMUNICATION NOT RECOGNIZED
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No legally recognized privilege, except that between attorney and client and that between
priest and penitent in a sacramental confession, shall apply to situations involving known
or suspected child abuse, neglect, exploitation or abandonment and shall not constitute
grounds for failure to report as required by 8§ 903 of this title or to give or accept evidence
in any judicial proceeding relating to child abuse or neglect.

DISTRICT OF COLUMBIA

D.C. CoDE ANN. § 14-309 (2012). CLERGY

A priest, clergyman, rabbi, or other duly licensed, ordained, or consecrated minister of a
religion authorized to perform a marriage ceremony in the District of Columbia or duly
accredited practitioner of Christian Science may not be examined in any civil or criminal
proceedings in the Federal courts in the District of Columbia and District of Columbia
courts with respect to any --

(1) confession, or communication, made to him, in his professional capacity in the course
of discipline enjoined by the church or other religious body to which he belongs, without
the consent of the person making the confession or communication; or

(2) communication made to him, in his professional capacity in the course of giving
religious or spiritual advice, without the consent of the person seeking the advice; or

(3)(A) communication made to him, in his professional capacity, by either spouse or
domestic partner, in connection with an effort to reconcile estranged spouses or domestic
partners, without the consent of the spouse or domestic partner making the
communication.

(B) for the purposes of this paragraph, the term “domestic partner” shall have the same
meaning as provided in § 32-701(3).

FLORIDA

FLA. STAT. ANN. § 90.505 (2012). PRIVILEGE WITH RESPECT TO

COMMUNICATIONS TO CLERGY
(1) For the purposes of this section:

(@) A “member of the clergy” is a priest, rabbi, practitioner of Christian Science, or
minister of any religious organization or denomination usually referred to as a church, or
an individual reasonably believed so to be by the person consulting him or her.

(b) A communication between a member of the clergy and a person is “confidential” if
made privately for the purpose of seeking spiritual counsel and advice from the member
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of the clergy in the usual course of his or her practice or discipline and not intended for
further disclosure except to other persons present in furtherance of the communication.

(2) A person has a privilege to refuse to disclose, and to prevent another from disclosing,
a confidential communication by the person to a member of the clergy in his or her
capacity as spiritual adviser.

(3) The privilege may be claimed by:

(@) The person.

(b) The guardian or conservator of a person.

(c) The personal representative of a deceased person.

(d) The member of the clergy, on behalf of the person. The member of the clergy's
authority to do so is presumed in the absence of evidence to the contrary.

FLA. STAT. ANN. 8 39.204 (2012). ABROGATION OF PRIVILEGED
COMMUNICATIONS IN CASES INVOLVING CHILD ABUSE, ABANDONMENT, OR

NEGLECT

The privileged quality of communication between husband and wife and between any
professional person and his or her patient or client, and any other privileged
communication except that between attorney and client or the privilege provided in s.
90.505, as such communication relates both to the competency of the witness and to the
exclusion of confidential communications, shall not apply to any communication
involving the perpetrator or alleged perpetrator in any situation involving known or
suspected child abuse, abandonment, or neglect and shall not constitute grounds for
failure to report as required by s. 39.201 regardless of the source of the information
requiring the report, failure to cooperate with law enforcement or the department in its
activities pursuant to this chapter, or failure to give evidence in any judicial proceeding
relating to child abuse, abandonment, or neglect.

FLA. STAT. ANN. 8415.1045 (2012). PHOTOGRAPHS, VIDEOTAPES, AND
MEDICAL EXAMINATIONS; ABROGATION OF PRIVILEGED

COMMUNICATIONS; CONFIDENTIAL RECORDS AND DOCUMENTS
(1) Photographs and videotapes.--

(a) The protective investigator, while investigating a report of abuse, neglect, or
exploitation, may take or cause to be taken photographs and videotapes of the vulnerable
adult, and of his or her environment, which are relevant to the investigation. All
photographs and videotapes taken during the course of the protective investigation are
confidential and exempt from public disclosure as provided in s. 415.107.
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(b) Any photographs or videotapes made pursuant to this subsection, or copies thereof,
must be sent to the department as soon as possible.

(2) Medical examinations.--

(a) With the consent of the vulnerable adult who has the capacity to consent or the
vulnerable adult's guardian, or pursuant to s. 415.1051, the department may cause the
vulnerable adult to be referred to a licensed physician or any emergency department in a
hospital or health care facility for medical examination, diagnosis, or treatment if any of
the following circumstances exist:

1. The areas of trauma visible on the vulnerable adult indicate a need for medical
gxamination;

2. The vulnerable adult verbally complains or otherwise exhibits signs or symptoms
indicating a need for medical attention as a consequence of suspected abuse, neglect, or
exploitation; or

3. The vulnerable adult is alleged to have been sexually abused.

(b) Upon admission to a hospital or health care facility, with the consent of the vulnerable
adult who has capacity to consent or that person's guardian, or pursuant to s. 415.1051,
the medical staff of the facility may examine, diagnose, or treat the vulnerable adult. If a
person who has legal authority to give consent for the provision of medical treatment to a
vulnerable adult has not given or has refused to give such consent, examination and
treatment must be limited to reasonable examination of the patient to determine the
medical condition of the patient and treatment reasonably necessary to alleviate the
medical condition or to stabilize the patient pending a determination by the court of the
department's petition authorizing protective services. Any person may seek an expedited
judicial intervention under rule 5.900 of the Florida Probate Rules concerning medical
treatment procedures.

(c) Medical examination, diagnosis, and treatment provided under this subsection must be
paid for by third-party reimbursement, if available, or by the vulnerable adult, if he or she
is able to pay; or, if he or she is unable to pay, the department shall pay the costs within
available emergency services funds.

(d) Reports of examination, diagnosis, and treatment made under this subsection, or
copies thereof, must be sent to the department as soon as possible.

(e) This subsection does not obligate the department to pay for any treatment other than
that necessary to alleviate the immediate presenting problems.

(3) Abrogation of privileged communications.--The privileged quality of
communication between husband and wife and between any professional and the
professional’s patient or client, and any other privileged communication except that
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between attorney and client or clergy and person, as such communication relates to both
the competency of the witness and to the exclusion of confidential communications, does
not apply to any situation involving known or suspected abuse, neglect, or exploitation of
a vulnerable adult and does not constitute grounds for failure to report as required by s.
415.1034, for failure to cooperate with law enforcement or the department in its activities
under ss. 415.101-415.113, or for failure to give evidence in any judicial or
administrative proceeding relating to abuse, neglect, or exploitation of a vulnerable adult.

(4) Medical, social, or financial records or documents.--

(a) The protective investigator, while investigating a report of abuse, neglect, or
exploitation, must have access to, inspect, and copy all medical, social, or financial
records or documents in the possession of any person, caregiver, guardian, or facility
which are relevant to the allegations under investigation, unless specifically prohibited by
the vulnerable adult who has capacity to consent.

(b) The confidentiality of any medical, social, or financial record or document that is
confidential under state law does not constitute grounds for failure to:

1. Report as required by s. 415.1034;

2. Cooperate with the department in its activities under ss. 415.101-415.113;

3. Give access to such records or documents; or

4. Give evidence in any judicial or administrative proceeding relating to abuse, neglect,
or exploitation of a vulnerable adult.

(5) Access to records and documents.--If any person refuses to allow a law enforcement
officer or the protective investigator to have access to, inspect, or copy any medical,
social, or financial record or document in the possession of any person, caregiver,
guardian, or facility which is relevant to the allegations under investigation, the
department may petition the court for an order requiring the person to allow access to the
record or document. The petition must allege specific facts sufficient to show that the
record or document is relevant to the allegations under investigation and that the person
refuses to allow access to such record or document. If the court finds by a preponderance
of the evidence that the record or document is relevant to the allegations under
investigation, the court may order the person to allow access to and permit the inspection
or copying of the medical, social, or financial record or document.

(6) Working agreements.-- The department shall enter into working agreements with the
jurisdictionally responsible county sheriff's office or local police department that will be
the lead agency for conducting any criminal investigation arising from an allegation of
abuse, neglect, or exploitation of a vulnerable adult. The working agreement must specify
how the requirements of this chapter will be met. For the purposes of such agreement, the
jurisdictionally responsible law enforcement entity may share Florida criminal history
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and local criminal history information that is not otherwise exempt from s. 119.07(1)
with the district personnel. A law enforcement entity entering into such agreement must
comply with s. 943.0525. Criminal justice information provided by the law enforcement
entity may be used only for the purposes specified in the agreement and shall be provided
at no charge. Notwithstanding any other provision of law, the Department of Law
Enforcement shall provide to the department electronic access to Florida criminal justice
information that is lawfully available and not exempt from s. 119.07(1), only for the
purpose of protective investigations and emergency placement. As a condition of access
to the information, the department shall execute an appropriate user agreement addressing
the access, use, dissemination, and destruction of such information and comply with all
applicable laws and rules of the Department of Law Enforcement.

GEORGIA

GA. CODE ANN. § 24-9-22 (2012). COMMUNICATIONS TO CLERGYMAN

PRIVILEGED
This section is repealed effective January 1, 2013, by Laws 2011, Act 52, § 2.

Every communication made by any person professing religious faith, seeking spiritual
comfort, or seeking counseling to any Protestant minister of the Gospel, any priest of the
Roman Catholic faith, any priest of the Greek Orthodox Catholic faith, any Jewish rabbi,
or to any Christian or Jewish minister, by whatever name called, shall be deemed
privileged. No such minister, priest, or rabbi shall disclose any communications made to
him by any such person professing religious faith, seeking spiritual guidance, or seeking
counseling, nor shall such minister, priest, or rabbi be competent or compellable to testify
with reference to any such communication in any court.

HAWAII

HAw. REV. STAT. §626-1, RULE 506 (2012). COMMUNICATIONS TO

CLERGY
(a) Definitions. As used in this rule:

(1) A “member of the clergy” is a minister, priest, rabbi, Christian Science practitioner,
or other similar functionary of a religious organization, or an individual reasonably
believed so to be by the communicant.

(2) A communication is “confidential” if made privately and not intended for further
disclosure except to other persons present in furtherance of the purpose of the
communication.
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(b) General rule of privilege. A person has a privilege to refuse to disclose and to prevent
another from disclosing a confidential communication by the person to a member of the
clergy in the latter's professional character as spiritual advisor.

(c) Who may claim the privilege. The privilege may be claimed by the communicant or
by the communicant's guardian, conservator, or personal representative. The member of
the clergy may claim the privilege on behalf of the communicant. Authority so to do is
presumed in the absence of evidence to the contrary.

HAw. REV. STAT. § 346-224 (2012). REPORTS

(a) The following persons who, in the performance of their professional or official duties,
know or have reason to believe that a vulnerable adult has incurred abuse or is in danger
of abuse if immediate action is not taken shall promptly report the matter orally to the
department:

(1) Any licensed or registered professional of the healing arts and any health-related
occupation who examines, treats, or provides other professional or specialized services to
a vulnerable adult, including physicians, physicians in training, psychologists, dentists,
nurses, osteopathic physicians and surgeons, optometrists, chiropractors, podiatrists,
pharmacists, and other health-related professionals;

(2) Employees or officers of any public or private agency or institution providing social,
medical, hospital, or mental health services, including financial assistance;

(3) Employees or officers of any law enforcement agency, including the courts, police
departments, correctional institutions, and parole or probation offices;

(4) Employees or officers of any adult residential care home, adult day care center, or
similar institution;

(5) Medical examiners or coroners; and

(6) Social workers licensed pursuant to chapter 467E and non-licensed persons employed
in a social worker position pursuant to section 467E-6(2).

(b) The initial oral report required by subsection (a) shall be followed as soon as possible
by a written report to the department; provided that if a police department is the initiating
agency, a written report shall not be required unless the police department declines to
take further action and the department informs the police department that the department
intends to investigate the oral report of abuse. A written report shall contain:

(1) The name and address of the vulnerable adult, if known;

(2) The name and address of the party who is alleged to have committed or been
responsible for the abuse, if known;
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(3) The nature and extent of the vulnerable adult's injury or harm; and

(4) Any other information the reporter believes may be helpful in establishing the cause
of the abuse.

(c) This section shall not prohibit any person from reporting an incident that the person
has reason to believe involves abuse that came to the person's attention in a private or
nonprofessional capacity.

(d) Any person not enumerated in subsection (a) who has reason to believe that a
vulnerable adult has incurred abuse or is in danger of abuse if immediate action is not
taken may report the matter orally to the department.

(e) Any person who knowingly fails to report as required by this section or who wilfully
prevents another person from reporting pursuant to this section shall be guilty of a petty
misdemeanor.

(F) The department shall maintain a central registry of reported cases.

(9) Nothing in this section shall require a member of the clergy to report communications
that are protected under rule 506 of chapter 626.

IDAHO

Idaho R. Evid. 505 (2012). Religious privilege
(a) Definitions. As used in this rule:

(1) Clergyman. A “Clergyman” is a minister, priest, rabbi, accredited Christian Science
Practitioner, or other similar functionary of a religious organization, or an individual
reasonably believed to be a clergyman by the person consulting.

(2) Confidential Communication. A communication is “confidential” if made privately
and not intended for further disclosure except to other persons present in furtherance of
the purpose of the communication.

(b) General Rule of Privilege. A person has a privilege to refuse to disclose and to
prevent another from disclosing a confidential communication by the person to a
clergyman in the clergyman's professional character as spiritual adviser.

(c) Who May Claim the Privilege. The privilege may be claimed by the person, or for the
person by the person's lawyer, the guardian or conservator, or by the personal
representative if that person is deceased. The clergyman at the time of the communication
may claim the privilege but only on behalf of the person. The authority of the clergyman
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to do so is presumed in the absence of evidence to the contrary.

IDAHO CODE ANN. 8 16-1605 (2012). REPORTING OF ABUSE,

ABANDONMENT OR NEGLECT

(1) Any physician, resident on a hospital staff, intern, nurse, coroner, school teacher, day
care personnel, social worker, or other person having reason to believe that a child under
the age of eighteen (18) years has been abused, abandoned or neglected or who observes
the child being subjected to conditions or circumstances which would reasonably result in
abuse, abandonment or neglect shall report or cause to be reported within twenty-four
(24) hours such conditions or circumstances to the proper law enforcement agency or the
department. The department shall be informed by law enforcement of any report made
directly to it. When the attendance of a physician, resident, intern, nurse, day care worker,
or social worker is pursuant to the performance of services as a member of the staff of a
hospital or similar institution, he shall notify the person in charge of the institution or his
designated delegate who shall make the necessary reports.

(2) For purposes of subsection (3) of this section the term “duly ordained minister of
religion” means a person who has been ordained or set apart, in accordance with the
ceremonial, ritual or discipline of a church or religious organization which has been
established on the basis of a community of religious faith, belief, doctrines and practices,
to hear confessions and confidential communications in accordance with the bona fide
doctrines or discipline of that church or religious organization.

(3) The notification requirements of subsection (1) of this section do not apply to a duly
ordained minister of religion, with regard to any confession or confidential
communication made to him in his ecclesiastical capacity in the course of discipline
enjoined by the church to which he belongs if:

(a) The church qualifies as tax-exempt under 26 U.S.C. section 501(c)(3);

(b) The confession or confidential communication was made directly to the duly ordained
minister of religion; and

(c) The confession or confidential communication was made in the manner and context
which places the duly ordained minister of religion specifically and strictly under a level
of confidentiality that is considered inviolate by canon law or church doctrine. A
confession or confidential communication made under any other circumstances does not
fall under this exemption.

(4) Failure to report as required in this section shall be a misdemeanor.

ILLINOIS

735 ILL. COMP. STAT. ANN. 5/8-803 (2012). CLERGY
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Sec. 8-803. Clergy. A clergyman or practitioner of any religious denomination accredited
by the religious body to which he or she belongs, shall not be compelled to disclose in
any court, or to any administrative board or agency, or to any public officer, a confession
or admission made to him or her in his or her professional character or as a spiritual
advisor in the course of the discipline enjoined by the rules or practices of such religious
body or of the religion which he or she professes, nor be compelled to divulge any
information which has been obtained by him or her in such professional character or as
such spiritual advisor.

325 ILL. COMP. STAT. ANN. 5/4 (2012). PERSONS REQUIRED TO REPORT,

PRIVILEGED COMMUNICATIONS; TRANSMITTING FALSE REPORT

Sec. 4. Persons required to report; privileged communications; transmitting false report.
Any physician, resident, intern, hospital, hospital administrator and personnel engaged in
examination, care and treatment of persons, surgeon, dentist, dentist hygienist, osteopath,
chiropractor, podiatrist, physician assistant, substance abuse treatment personnel, funeral
home director or employee, coroner, medical examiner, emergency medical technician,
acupuncturist, crisis line or hotline personnel, school personnel (including administrators
and both certified and non-certified school employees), educational advocate assigned to
a child pursuant to the School Code, member of a school board or the Chicago Board of
Education or the governing body of a private school (but only to the extent required in
accordance with other provisions of this Section expressly concerning the duty of school
board members to report suspected child abuse), truant officers, social worker, social
services administrator, domestic violence program personnel, registered nurse, licensed
practical nurse, genetic counselor, respiratory care practitioner, advanced practice nurse,
home health aide, director or staff assistant of a nursery school or a child day care center,
recreational program or facility personnel, law enforcement officer, licensed professional
counselor, licensed clinical professional counselor, registered psychologist and assistants
working under the direct supervision of a psychologist, psychiatrist, or field personnel of
the Department of Healthcare and Family Services, Juvenile Justice, Public Health,
Human Services (acting as successor to the Department of Mental Health and
Developmental Disabilities, Rehabilitation Services, or Public Aid), Corrections, Human
Rights, or Children and Family Services, supervisor and administrator of general
assistance under the Illinois Public Aid Code, probation officer, animal control officer or
Illinois Department of Agriculture Bureau of Animal Health and Welfare field
investigator, or any other foster parent, homemaker or child care worker having
reasonable cause to believe a child known to them in their professional or official
capacity may be an abused child or a neglected child shall immediately report or cause a
report to be made to the Department.

Any member of the clergy having reasonable cause to believe that a child known to that
member of the clergy in his or her professional capacity may be an abused child as
defined in item (c) of the definition of “abused child” in Section 3 of this Act shall
immediately report or cause a report to be made to the Department.

Any physician, physician's assistant, registered nurse, licensed practical nurse, medical
technician, certified nursing assistant, social worker, or licensed professional counselor of
any office, clinic, or any other physical location that provides abortions, abortion
referrals, or contraceptives having reasonable cause to believe a child known to him or
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her in his or her professional or official capacity may be an abused child or a neglected
child shall immediately report or cause a report to be made to the Department.

If an allegation is raised to a school board member during the course of an open or closed
school board meeting that a child who is enrolled in the school district of which he or she
is a board member is an abused child as defined in Section 3 of this Act, the member
shall direct or cause the school board to direct the superintendent of the school district or
other equivalent school administrator to comply with the requirements of this Act
concerning the reporting of child abuse. For purposes of this paragraph, a school board
member is granted the authority in his or her individual capacity to direct the
superintendent of the school district or other equivalent school administrator to comply
with the requirements of this Act concerning the reporting of child abuse.
Notwithstanding any other provision of this Act, if an employee of a school district has
made a report or caused a report to be made to the Department under this Act involving
the conduct of a current or former employee of the school district and a request is made
by another school district for the provision of information concerning the job
performance or qualifications of the current or former employee because he or she is an
applicant for employment with the requesting school district, the general superintendent
of the school district to which the request is being made must disclose to the requesting
school district the fact that an employee of the school district has made a report involving
the conduct of the applicant or caused a report to be made to the Department, as required
under this Act. Only the fact that an employee of the school district has made a report
involving the conduct of the applicant or caused a report to be made to the Department
may be disclosed by the general superintendent of the school district to which the request
for information concerning the applicant is made, and this fact may be disclosed only in
cases where the employee and the general superintendent have not been informed by the
Department that the allegations were unfounded. An employee of a school district who is
or has been the subject of a report made pursuant to this Act during his or her
employment with the school district must be informed by that school district that if he or
she applies for employment with another school district, the general superintendent of the
former school district, upon the request of the school district to which the employee
applies, shall notify that requesting school district that the employee is or was the subject
of such a report.

Whenever such person is required to report under this Act in his capacity as a member of
the staff of a medical or other public or private institution, school, facility or agency, or
as a member of the clergy, he shall make report immediately to the Department in
accordance with the provisions of this Act and may also notify the person in charge of
such institution, school, facility or agency, or church, synagogue, temple, mosque, or
other religious institution, or his designated agent that such report has been made. Under
no circumstances shall any person in charge of such institution, school, facility or agency,
or church, synagogue, temple, mosque, or other religious institution, or his designated
agent to whom such notification has been made, exercise any control, restraint,
modification or other change in the report or the forwarding of such report to the
Department.

The privileged quality of communication between any professional person required to
report and his patient or client shall not apply to situations involving abused or neglected
children and shall not constitute grounds for failure to report as required by this Act or
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constitute grounds for failure to share information or documents with the Department
during the course of a child abuse or neglect investigation . If requested by the
professional, the Department shall confirm in writing that the information or documents
disclosed by the professional were gathered in the course of a child abuse or neglect
investigation.

A member of the clergy may claim the privilege under Section 8-803 of the Code of Civil
Procedure.

Any office, clinic, or any other physical location that provides abortions, abortion
referrals, or contraceptives shall provide to all office personnel copies of written
information and training materials about abuse and neglect and the requirements of this
Act that are provided to employees of the office, clinic, or physical location who are
required to make reports to the Department under this Act, and instruct such office
personnel to bring to the attention of an employee of the office, clinic, or physical
location who is required to make reports to the Department under this Act any reasonable
suspicion that a child known to him or her in his or her professional or official capacity
may be an abused child or a neglected child. In addition to the above persons required to
report suspected cases of abused or neglected children, any other person may make a
report if such person has reasonable cause to believe a child may be an abused child or a
neglected child.

Any person who enters into employment on and after July 1, 1986 and is mandated by
virtue of that employment to report under this Act, shall sign a statement on a form
prescribed by the Department, to the effect that the employee has knowledge and
understanding of the reporting requirements of this Act. The statement shall be signed
prior to commencement of the employment. The signed statement shall be retained by the
employer. The cost of printing, distribution, and filing of the statement shall be borne by
the employer.

The Department shall provide copies of this Act, upon request, to all employers
employing persons who shall be required under the provisions of this Section to report
under this Act.

Any person who knowingly transmits a false report to the Department commits the
offense of disorderly conduct under subsection (a)(7) of Section 26-1 of the “Criminal
Code of 1961”. A violation of this provision is a Class 4 felony.

Any person who knowingly and willfully violates any provision of this Section other than
a second or subsequent violation of transmitting a false report as described in the
preceding paragraph, is guilty of a Class A misdemeanor for a first violation and a Class
4 felony for a second or subsequent violation; except that if the person acted as part of a
plan or scheme having as its object the prevention of discovery of an abused or neglected
child by lawful authorities for the purpose of protecting or insulating any person or entity
from arrest or prosecution, the person is guilty of a Class 4 felony for a first offense and a
Class 3 felony for a second or subsequent offense (regardless of whether the second or
subsequent offense involves any of the same facts or persons as the first or other prior
offense).

A child whose parent, guardian or custodian in good faith selects and depends upon
spiritual means through prayer alone for the treatment or cure of disease or remedial care
may be considered neglected or abused, but not for the sole reason that his parent,
guardian or custodian accepts and practices such beliefs.
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A child shall not be considered neglected or abused solely because the child is not
attending school in accordance with the requirements of Article 26 of the School Code, as
amended.

Nothing in this Act prohibits a mandated reporter who reasonably believes that an animal
is being abused or neglected in violation of the Humane Care for Animals Act from
reporting animal abuse or neglect to the Department of Agriculture's Bureau of Animal
Health and Welfare.

A home rule unit may not regulate the reporting of child abuse or neglect in a manner
inconsistent with the provisions of this Section. This Section is a limitation under
subsection (i) of Section 6 of Article VII of the Illinois Constitution on the concurrent
exercise by home rule units of powers and functions exercised by the State.

For purposes of this Section “child abuse or neglect” includes abuse or neglect of an adult
resident as defined in this Act.

INDIANA

IND. CODE ANN. § 34-46-3-1 (2012). PERSONS NOT REQUIRED TO TESTIFY
Sec. 1. Except as otherwise provided by statute, the following persons shall not be
required to testify regarding the following communications:

(1) Attorneys, as to confidential communications made to them in the course of their
professional business, and as to advice given in such cases.

(2) Physicians, as to matters communicated to them by patients, in the course of their
professional business, or advice given in such cases.

(3) Clergymen, as to the following confessions, admissions, or confidential
communications:

(A) Confessions or admissions made to a clergyman in the course of discipline enjoined
by the clergyman’s church.

(B) A confidential communication made to a clergyman in the clergyman'’s professional
character as a spiritual adviser or counselor.

(4) Husband and wife, as to communications made to each other.

IOWA

lowA CODE §622.10 (2012). COMMUNICATIONS IN PROFESSIONAL
CONFIDENCE--EXCEPTIONS--REQUIRED CONSENT TO RELEASE OF MEDICAL
RECORDS AFTER COMMENCEMENT OF LEGAL ACTION--APPLICATION TO
COURT

Text subject to final changes by the lowa Code Editor for Code Supp. 2011.

1. A practicing attorney, counselor, physician, surgeon, physician assistant, advanced
registered nurse practitioner, mental health professional, or the stenographer or
confidential clerk of any such person, who obtains information by reason of the person's

National Center for Prosecution of Child Abuse 50
National District Attorneys Association


http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000240&rs=WLW12.01&docname=ILCNART7S6&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=7980070&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=3E475CBF&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d

employment, or a member of the clergy shall not be allowed, in giving testimony, to
disclose any confidential communication properly entrusted to the person in the person's
professional capacity, and necessary and proper to enable the person to discharge the
functions of the person's office according to the usual course of practice or discipline.

2. The prohibition does not apply to cases where the person in whose favor the
prohibition is made waives the rights conferred; nor does the prohibition apply to
physicians or surgeons, physician assistants, advanced registered nurse practitioners,
mental health professionals, or to the stenographer or confidential clerk of any physicians
or surgeons, physician assistants, advanced registered nurse practitioners, or mental
health professionals, in a civil action in which the condition of the person in whose favor
the prohibition is made is an element or factor of the claim or defense of the person or of
any party claiming through or under the person. The evidence is admissible upon trial of
the action only as it relates to the condition alleged.

3. a. Ina civil action in which the condition of the plaintiff in whose favor the prohibition
is made is an element or factor of the claim or defense of the adverse party or of any
party claiming through or under the adverse party, the adverse party shall make a written
request for records relating to the condition alleged upon the plaintiff's attorney for a
legally sufficient patient's waiver under federal and state law. Upon receipt of a written
request, the plaintiff shall execute a legally sufficient patient's waiver and release it to the
adverse party making the request within sixty days of receipt of the written request. The
patient's waiver may require a physician or surgeon, physician assistant, advanced
registered nurse practitioner, or mental health professional to do all of the following:

(1) Provide a complete copy of the patient's records including but not limited to any
reports or diagnostic imaging relating to the condition alleged.

(2) Consult with the attorney for the adverse party prior to providing testimony regarding
the plaintiff's medical history and the condition alleged and opinions regarding health
etiology and prognosis for the condition alleged subject to the limitations in paragraphs
“c” and “e”.

b. If a plaintiff fails to sign a waiver within the prescribed time period, the court may
order disclosure or compliance. The failure of a party to comply with the court's order
may be grounds for dismissal of the action or any other relief authorized under the rules
of civil procedure.

c. Any physician or surgeon, physician assistant, advanced registered nurse practitioner,
or mental health professional who provides records, provides information during
consultation, or otherwise responds in good faith to a request pursuant to paragraph “a”
shall be immune with respect to all civil or criminal penalties, claims, or actions of any
kind with respect to this section.

d. Any physician or surgeon, physician assistant, advanced registered nurse practitioner,
or mental health professional who provides records or consults with the attorney for any
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party shall be entitled to charge a reasonable fee for production of the records, diagnostic
imaging, and consultation. Any party seeking consultation shall be responsible for
payment of all charges. The fees for copies of any records shall be as specified in
subsection 5.

e. Defendant's counsel shall provide a written notice to plaintiff's attorney in a manner
consistent with the lowa rules of civil procedure providing for notice of deposition at
least ten days prior to any meeting with plaintiff's physician or surgeon, physician
assistant, advanced registered nurse practitioner, or mental health professional. Plaintiff's
attorney has the right to be present at all such meetings, or participate in telephonic
communication with the physician or surgeon, physician assistant, advanced registered
nurse practitioner, or mental health professional and attorney for the defendant. Prior to
scheduling any meeting or engaging in any communication with the physician or
surgeon, physician assistant, advanced registered nurse practitioner, or mental health
professional, attorney for the defendant shall confer with plaintiff's attorney to determine
a mutually convenient date and time for such meeting or telephonic communication.
Plaintiff's attorney may seek a protective order structuring all communication by making
application to the court at any time.

f. The provisions of this subsection do not apply to actions or claims brought pursuant to
chapter 85, 85A, or 85B.

3A. a. Except as otherwise provided in this subsection, the confidentiality privilege under
this section shall be absolute with regard to a criminal action and this section shall not be
construed to authorize or require the disclosure of any privileged records to a defendant
in a criminal action unless either of the following occur:

(1) The privilege holder voluntarily waives the confidentiality privilege.

(2)(a) The defendant seeking access to privileged records under this section files a motion
demonstrating in good faith a reasonable probability that the information sought is likely
to contain exculpatory information that is not available from any other source and for
which there is a compelling need for the defendant to present a defense in the case. Such
a motion shall be filed not later than forty days after arraignment under seal of the court.
Failure of the defendant to timely file such a motion constitutes a waiver of the right to
seek access to privileged records under this section, but the court, for good cause shown,
may grant relief from such waiver.

(b) Upon a showing of a reasonable probability that the privileged records sought may
likely contain exculpatory information that is not available from any other source, the
court shall conduct an in camera review of such records to determine whether
exculpatory information is contained in such records.

(c) If exculpatory information is contained in such records, the court shall balance the
need to disclose such information against the privacy interest of the privilege holder.
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(d) Upon the court's determination, in writing, that the privileged information sought is
exculpatory and that there is a compelling need for such information that outweighs the
privacy interests of the privilege holder, the court shall issue an order allowing the
disclosure of only those portions of the records that contain the exculpatory information.
The court's order shall also prohibit any further dissemination of the information to any
person, other than the defendant, the defendant's attorney, and the prosecutor, unless
otherwise authorized by the court.

b. Privileged information obtained by any means other than as provided in paragraph “a”
shall not be admissible in any criminal action.

4. If an adverse party desires the oral deposition, either discovery or evidentiary, of a
physician or surgeon, physician assistant, advanced registered nurse practitioner, or
mental health professional to which the prohibition would otherwise apply or the
stenographer or confidential clerk of a physician or surgeon, physician assistant,
advanced registered nurse practitioner, or mental health professional or desires to call a
physician or surgeon, physician assistant, advanced registered nurse practitioner, or
mental health professional to which the prohibition would otherwise apply or the
stenographer or confidential clerk of a physician or surgeon, physician assistant,
advanced registered nurse practitioner, or mental health professional as a witness at the
trial of the action, the adverse party shall file an application with the court for permission
to do so. The court upon hearing, which shall not be ex parte, shall grant permission
unless the court finds that the evidence sought does not relate to the condition alleged. At
the request of any party or at the request of the deponent, the court shall fix a reasonable
fee to be paid to a physician or surgeon, physician assistant, advanced registered nurse
practitioner, or mental health professional by the party taking the deposition or calling the
witness.

5. At any time, upon a written request from a patient, a patient's legal representative or
attorney, or an adverse party pursuant to subsection 3, any provider shall provide copies
of the requested records or images to the requester within thirty days of receipt of the
written request. The written request shall be accompanied by a legally sufficient patient's
waiver unless the request is made by the patient or the patient's legal representative or
attorney.

a. The fee charged for the cost of producing the requested records or images shall be
based upon the actual cost of production. If the written request and accompanying
patient's waiver, if required, authorizes the release of all of the patient's records for the
requested time period, including records relating to the patient's mental health, substance
abuse, and acquired immune deficiency syndrome-related conditions, the amount charged
shall not exceed the rates established by the workers' compensation commissioner for
copies of records in workers' compensation cases. If requested, the provider shall include
an affidavit certifying that the records or images produced are true and accurate copies of
the originals for an additional fee not to exceed ten dollars.
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b. A patient or a patient's legal representative or a patient's attorney is entitled to one copy
free of charge of the patient's complete billing statement, subject only to a charge for the
actual costs of postage or delivery charges incurred in providing the statement. If
requested, the provider or custodian of the record shall include an affidavit certifying the
billing statements produced to be true and accurate copies of the originals for an
additional fee not to exceed ten dollars.

c. Fees charged pursuant to this subsection are not subject to a sales or use tax. A
provider providing the records or images may require payment in advance if an itemized
statement demanding such is provided to the requesting party within fifteen days of the
request. Upon a timely request for payment in advance, the time for providing the records
or images shall be extended until the greater of thirty days from the date of the original
request or ten days from the receipt of payment.

d. If a provider does not provide to the requester all records or images encompassed by
the request or does not allow a patient access to all of the patient's medical records
encompassed by the patient's request to examine the patient's records, the provider shall
give written notice to the requester or the patient that providing the requested records or
images would be a violation of the federal Health Insurance Portability and
Accountability Act of 1996, Pub. L. No. 104-191.

e. As used in this subsection:

(1) “Records” and “images” include electronic media and data containing a patient's
health or billing information and “copies” includes patient records or images provided in
electronic form, regardless of the form of the originals. If consented to by the requesting
party, records and images produced pursuant to this subsection may be produced on
electronic media.

(2) “Provider” means any physician or surgeon, physician assistant, advanced registered
nurse practitioner, mental health professional, hospital, nursing home, or other person,
entity, facility, or organization that furnishes, bills, or is paid for health care in the normal
course of business.

6. For the purposes of this section, “mental health professional” means a psychologist
licensed under chapter 154B, a registered nurse licensed under chapter 152, a social
worker licensed under chapter 154C, a marital and family therapist licensed under
chapter 154D, a mental health counselor licensed under chapter 154D, or an individual
holding at least a master's degree in a related field as deemed appropriate by the board of
behavioral science.

7. A qualified school guidance counselor, who is licensed by the board of educational
examiners under chapter 272 and who obtains information by reason of the counselor's
employment as a qualified school guidance counselor, shall not be allowed, in giving
testimony, to disclose any confidential communications properly entrusted to the
counselor by a pupil or the pupil's parent or guardian in the counselor's capacity as a
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qualified school guidance counselor and necessary and proper to enable the counselor to
perform the counselor's duties as a qualified school guidance counselor.

KANSAS

KAN. STAT. ANN. 8§ 60-429 (2012). PENITENTIAL COMMUNICATION

PRIVILEGE

(a) Definitions. As used in this section, (1) the term “duly ordained minister of religion”
means a person who has been ordained, in accordance with the ceremonial ritual, or
discipline of a church, religious sect, or organization established on the basis of a
community of faith and belief, doctrines and practices of a religious character, to preach
and to teach the doctrines of such church, sect, or organization and to administer the rites
and ceremonies thereof in public worship, and who as his or her regular and customary
vocation preaches and teaches the principles of religion and administers the ordinances of
public worship as embodied in the creed or principles of such church, sect, or
organization; (2) the term “regular minister of religion” means one who as his or her
customary vocation preaches and teaches the principles of religion of a church, a
religious sect, or organization of which he or she is a member, without having been
formally ordained as a minister of religion, and who is recognized by such church, sect,
or organization as a regular minister; (3) the term “regular or duly ordained minister of
religion” does not include a person who irregularly or incidentally preaches and teaches
the principles of religion of a church, religious sect, or organization and does not include
any person who may have been duly ordained a minister in accordance with the
ceremonial, rite, or discipline of a church, religious sect or organization, but who does not
regularly, as a vocation, teach and preach the principles of religion and administer the
ordinances of public worship as embodied in the creed or principles of his or her church,
sect, or organization; (4) “penitent” means a person who recognizes the existence and the
authority of God and who seeks or receives from a regular or duly ordained minister of
religion advice or assistance in determining or discharging his or her moral obligations,
or in obtaining God's mercy or forgiveness for past culpable conduct; (5) “penitential
communication” means any communication between a penitent and a regular or duly
ordained minister of religion which the penitent intends shall be kept secret and
confidential and which pertains to advice or assistance in determining or discharging the
penitent's moral obligations, or to obtaining God's mercy or forgiveness for past culpable
conduct.

(b) Privilege. A person, whether or not a party, has a privilege to refuse to disclose, and
to prevent a witness from disclosing a communication if he or she claims the privilege
and the judge finds that (1) the communication was a penitential communication and (2)
the witness is the penitent or the minister, and (3) the claimant is the penitent, or the
minister making the claim on behalf of an absent penitent.
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KENTUCKY

KYy. R. EVID. 505 (2012). RELIGIOUS PRIVILEGE

(@) Definitions.

As used in this rule:

(1) A “clergyman” is a minister, priest, rabbi, accredited Christian Science practitioner,
or other similar functionary of a religious organization, or an individual reasonably
believed so to be by the person consulting him.

(2) A communication is “confidential” if made privately and not intended for further
disclosure except to other persons present in furtherance of the purpose of the
communication.

(b) General rule of privilege. A person has a privilege to refuse to disclose and to prevent
another from disclosing a confidential communication between the person and a
clergyman in his professional character as spiritual adviser.

(c) Who may claim the privilege. The privilege may be claimed by the person, by his
guardian or conservator, or by his personal representative if he is deceased. The person
who was the clergyman at the time of the communication is presumed to have authority
to claim the privilege but only on behalf of the communicant.

KY. REV. STAT. ANN. 8 620.030 (2012). DUTY TO REPORT DEPENDENCY,
NEGLECT, OR ABUSE -- HUSBAND-WIFE AND PROFESSIONAL-
CLIENT/PATIENT PRIVILEGES NOT GROUNDS FOR REFUSAL TO REPORT --

EXCEPTIONS -- PENALTIES

(1) Any person who knows or has reasonable cause to believe that a child is dependent,
neglected, or abused shall immediately cause an oral or written report to be made to a
local law enforcement agency or the Department of Kentucky State Police; the cabinet or
its designated representative; the Commonwealth's attorney or the county attorney; by
telephone or otherwise. Any supervisor who receives from an employee a report of
suspected dependency, neglect, or abuse shall promptly make a report to the proper
authorities for investigation. If the cabinet receives a report of abuse or neglect allegedly
committed by a person other than a parent, guardian, or person exercising custodial
control or supervision, the cabinet shall refer the matter to the Commonwealth's attorney
or the county attorney and the local law enforcement agency or the Department of
Kentucky State Police. Nothing in this section shall relieve individuals of their
obligations to report.

(2) Any person, including but not limited to a physician, osteopathic physician, nurse,
teacher, school personnel, social worker, coroner, medical examiner, child-caring
personnel, resident, intern, chiropractor, dentist, optometrist, emergency medical
technician, paramedic, health professional, mental health professional, peace officer, or
any organization or agency for any of the above, who knows or has reasonable cause to
believe that a child is dependent, neglected, or abused, regardless of whether the person
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believed to have caused the dependency, neglect, or abuse is a parent, guardian, person
exercising custodial control or supervision, or another person, or who has attended such
child as a part of his or her professional duties shall, if requested, in addition to the report
required in subsection (1) of this section, file with the local law enforcement agency or
the Department of Kentucky State Police or the Commonwealth's or county attorney, the
cabinet or its designated representative within forty-eight (48) hours of the original report
a written report containing:

(a) The names and addresses of the child and his or her parents or other persons
exercising custodial control or supervision;

(b) The child's age;

(c) The nature and extent of the child's alleged dependency, neglect, or abuse, including
any previous charges of dependency, neglect, or abuse, to this child or his or her siblings;
(d) The name and address of the person allegedly responsible for the abuse or neglect;
and

(e) Any other information that the person making the report believes may be helpful in
the furtherance of the purpose of this section.

(3) Neither the husband-wife nor any professional-client/patient privilege, except the
attorney-client and clergy-penitent privilege, shall be a ground for refusing to report
under this section or for excluding evidence regarding a dependent, neglected, or abused
child or the cause thereof, in any judicial proceedings resulting from a report pursuant to
this section. This subsection shall also apply in any criminal proceeding in District or
Circuit Court regarding a dependent, neglected, or abused child.

(4) The cabinet upon request shall receive from any agency of the state or any other
agency, institution, or facility providing services to the child or his or her family, such
cooperation, assistance, and information as will enable the cabinet to fulfill its
responsibilities under KRS 620.030, 620.040, and 620.050.

(5) Any person who intentionally violates the provisions of this section shall be guilty of
a

(a) Class B misdemeanor for the first offense;

(b) Class A misdemeanor for the second offense; and

(c) Class D felony for each subsequent offense.

LOUISIANA

LA. CoDE EVID. ANN. ART. 511 (2012). COMMUNICATIONS TO CLERGYMEN
A. Definitions. --As used in this Article:

(1) A “clergyman” is a minister, priest, rabbi, Christian Science practitioner, or other
similar functionary of a religious organization, or an individual reasonably believed so to
be by the person consulting him.
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(2) A communication is “confidential” if it is made privately and not intended for further
disclosure except to other persons present in furtherance of the purpose of the
communication.

B. General rule of privilege. A person has a privilege to refuse to disclose and to prevent
another person from disclosing a confidential communication by the person to a
clergyman in his professional character as spiritual adviser.

C. Who may claim the privilege. The privilege may be claimed by the person or by his
legal representative. The clergyman is presumed to have authority to claim the privilege
on behalf of the person or deceased person.

LA. CHILD CODE ANN. ART. 603 (2012). DEFINITIONS
As used in this Title:

(1) “Abuse” means any one of the following acts which seriously endanger the
physical, mental, or emotional health and safety of the child:

(a) The infliction, attempted infliction, or, as a result of inadequate supervision, the
allowance of the infliction or attempted infliction of physical or mental injury upon the
child by a parent or any other person.

(b) The exploitation or overwork of a child by a parent or any other person.

(c) The involvement of the child in any sexual act with a parent or any other person, or
the aiding or toleration by the parent or the caretaker of the child's sexual involvement
with any other person or of the child's involvement in pornographic displays, or any other
involvement of a child in sexual activity constituting a crime under the laws of this state.

(2) “Administrative review body” means a panel of appropriate persons, at least one of
whom is not responsible for the case management of or delivery of services to either the
child or the parents who are the subject of the review, including the citizen review
boards, state hearing examiners, special department reviewers, or department personnel.

(3) “Caretaker” means any person legally obligated to provide or secure adequate care for
a child, including a parent, tutor, guardian, legal custodian, foster home parent, an
employee of a public or private day care center, an operator or employee of a registered
family child day care home, or other person providing a residence for the child.

(4) “Case review hearing” means a review hearing by a court or administrative review
body for the purpose of determining the continuing necessity for and appropriateness of
the child's placement, to determine the extent of compliance with the case plan, to
determine the extent of progress which has been made toward alleviating or mitigating
the causes necessitating placement, and to project a likely date by which the child may be
permanently placed.
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(5) “Child” means a person under eighteen years of age who, prior to juvenile
proceedings, has not been judicially emancipated under Civil Code Article 385 or
emancipated by marriage under Civil Code Articles 379 through 384.

(6) “Child care agency” means any public or private agency exercising custody of a child.
(7) “Child pornography” means visual depiction of a child engaged in actual or simulated
sexual intercourse, deviate sexual intercourse, sexual bestiality, masturbation,
sadomasochistic abuse, or lewd exhibition of the genitals.

(8) “Concurrent planning” means departmental efforts to preserve and reunify a family,
or to place a child for adoption or with a legal guardian which are made simultaneously.

(9) “Court-appointed or court-approved administrative body” means a body appointed or
approved by a court and subject to the court's supervision for the purposes of assisting the
court with permanency hearings, including magistrates or other court or noncourt
personnel. This body shall not be a part of the Department of Children and Family
Services or the Department of Public Safety and Corrections, nor subject to the
supervision or direction of either department.

(10) “Crime against the child” shall include the commission of or the attempted
commission of any of the following crimes against the child as provided by federal or
state statutes:

(a) Homicide.

(b) Battery.

(c) Assault.

(d) Rape.

(e) Sexual battery.

(F) Kidnapping.

(9) Criminal neglect.

(h) Criminal abandonment.

(i) Incest.

(j) Carnal knowledge of a juvenile.

(K) Indecent behavior with juveniles.
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(I) Pornography involving juveniles.

(m) Molestation of a juvenile.

(n) Crime against nature.

(o) Cruelty to juveniles.

(p) Contributing to the delinquency or dependency of children.

(g) Sale of minor children.

(11) “Department” means the Louisiana Department of Children and Family Services.

(12) “Foster care” means placement in a foster family home, a relative's home, a
residential child caring facility, or other living arrangement approved and supervised by
the state for provision of substitute care for a child in the department's custody. Such
placement shall not include a detention facility.

(13) “Foster parent” means an individual who provides residential foster care with the
approval and under the supervision of the department for a child in its custody.

(14) “Institutional abuse or neglect” means any case of child abuse or neglect that occurs
in any public or private facility that provides residential child care, treatment, or
education.

(15) “Mandatory reporter” is any of the following individuals performing their
occupational duties:

(a) “Health practitioner” is any individual who provides health care services, including a
physician, surgeon, physical therapist, dentist, resident, intern, hospital staff member,
podiatrist, chiropractor, licensed nurse, nursing aide, dental hygienist, any emergency
medical technician, a paramedic, optometrist, medical examiner, or coroner, who
diagnoses, examines, or treats a child or his family.

(b) “Mental health/social service practitioner” is any individual who provides mental
health care or social service diagnosis, assessment, counseling, or treatment, including a
psychiatrist, psychologist, marriage or family counselor, social worker, member of the
clergy, aide, or other individual who provides counseling services to a child or his family.

(c) “Member of the clergy” is any priest, rabbi, duly ordained clerical deacon or minister,
Christian Science practitioner, or other similarly situated functionary of a religious
organization, except that he is not required to report a confidential communication, as
defined in Code of Evidence Article 511, from a person to a member of the clergy who,
in the course of the discipline or practice of that church, denomination, or organization, is
authorized or accustomed to hearing confidential communications, and under the
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discipline or tenets of the church, denomination, or organization has a duty to keep such
communications confidential. In that instance, he shall encourage that person to report the
allegations to the appropriate authorities in accordance with Article 610.

(d) *“Teaching or child care provider” is any person who provides training and
supervision of a child, including any public or private teacher, teacher's aide, instructional
aide, school principal, school staff member, social worker, probation officer, foster home
parent, group home or other child care institutional staff member, personnel of residential
home facilities, a licensed or unlicensed day care provider, or any individual who
provides such services to a child.

(e) Police officers or law enforcement officials.

(F) “Commercial film and photographic print processor” is any person who develops
exposed photographic film into negatives, slides, or prints, or who makes prints from
negatives or slides for compensation.

(9) Mediators appointed pursuant to Chapter 6 of Title IV.

(h) A parenting coordinator appointed pursuant to R.S. 9:358.1 et seq.

(i) A court-appointed special advocates (CASA) volunteer under the supervision of a
CASA program appointed pursuant to Chapter 4 of Title IV.

(16) “Neglect” means the refusal or unreasonable failure of a parent or caretaker to
supply the child with necessary food, clothing, shelter, care, treatment, or counseling for
any injury, illness, or condition of the child, as a result of which the child's physical,
mental, or emotional health and safety is substantially threatened or impaired. Neglect
includes prenatal neglect. Consistent with Article 606(B), the inability of a parent or
caretaker to provide for a child due to inadequate financial resources shall not, for that
reason alone, be considered neglect. Whenever, in lieu of medical care, a child is being
provided treatment in accordance with the tenets of a well-recognized religious method of
healing which has a reasonable, proven record of success, the child shall not, for that
reason alone, be considered to be neglected or maltreated. However, nothing herein shall
prohibit the court from ordering medical services for the child when there is substantial
risk of harm to the child's health or welfare.

<Text of par. (17) effective upon appropriation of sufficient funds>

(17) “Newborn” means a child who is not more than thirty days old, as determined within
a reasonable degree of medical certainty by an examining physician.

(18) “Other suitable individual” means a person with whom the child enjoys a close
established significant relationship, yet not a blood relative, including a neighbor,
godparent, teacher and close friend of the parent. Relative for the purpose of this title
means an individual with whom the child has established a significant relationship by
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blood, adoption, or affinity.

(19) “Permanency hearing” means a hearing for the purpose of determining the
permanent plan for the child.

(20) “Permanent placement” means:

() Return of the legal custody of a child to his parent(s).

(b) Placement of the child with adoptive parents pursuant to a final decree of adoption.
(c) Placement of the child with a legal guardian.

(21) “Person” means any individual, partnership, association, agency, or corporation, and
specifically shall include city, parish, or state law enforcement agencies, and a parish or
city school board or a person employed by a parish or city school board.

<Text of par. (22) effective until appropriation of sufficient funds>

(22) “Prenatal neglect” means the unlawful use by a mother during pregnancy of a
controlled dangerous substance, as defined by R.S. 40:961 et seq., which results in

symptoms of withdrawal in the infant or the presence of a controlled substance in the
infant's body.

<Text of par. (22) effective upon appropriation of sufficient funds>

(22) “Prenatal neglect” means exposure to chronic or severe use of alcohol or the
unlawful use of any controlled dangerous substance, as defined by R.S. 40:961 et seq., or
in a manner not lawfully prescribed, which results in symptoms of withdrawal in the
newborn or the presence of a controlled substance or a metabolic thereof in his body,
blood, urine, or meconium that is not the result of medical treatment, or observable and
harmful effects in his physical appearance or functioning.

(23) “Reasonable efforts” means the exercise of ordinary diligence and care by
department caseworkers and supervisors and shall assume the availability of a reasonable
program of services to children and their families.

(24) “Removal” means placing a child in the custody of the state or with someone other
than the parent or caretaker during or after the course of an investigation of abuse and
neglect to secure the child's protection and safeguard the child's welfare.

(25) “Safety plan” means a short-term plan for the purpose of assuring a child's
immediate health and safety by imposing conditions for the continued placement of the
child with a custodian and terms for contact between the child and his parents or other
persons.
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LA. CHILD CODE ANN. ART. 609 (2012). MANDATORY AND PERMITTED

REPORTING
A. With respect to mandatory reporters:

(1) Notwithstanding any claim of privileged communication, any mandatory reporter
who has cause to believe that a child's physical or mental health or welfare is endangered
as a result of abuse or neglect or that abuse or neglect was a contributing factor in a
child's death shall report in accordance with Article 610.

(2) Violation of the duties imposed upon a mandatory reporter subjects the offender to
criminal prosecution authorized by R.S. 14:403(A)(1).

B. With respect to permitted reporters, any other person having cause to believe that a
child's physical or mental health or welfare is endangered as a result of abuse or neglect,
including a judge of any court of this state, may report in accordance with Article 610.

C. The filing of a report, known to be false, may subject the offender to criminal
prosecution authorized by R.S. 14:403(A)(3).

LA. REV. STAT. ANN. 14:403 (2012). ABUSE OF CHILDREN; REPORTS;

WAIVER OF PRIVILEGE

A. (1) Any person who, under Children's Code Article 609(A), is required to report the
abuse or neglect or sexual abuse of a child and knowingly and willfully fails to so report
shall be guilty of a misdemeanor and upon conviction shall be fined not more than five
hundred dollars or imprisoned for not more than six months, or both.

(2) Any person, any employee of a local child protection unit of the Department of
Children and Family Services, any employee of any local law enforcement agency, any
employee or agent of any state department, or any school employee who knowingly and
willfully violates the provisions of Chapter 5 of Title VI of the Children's Code, or who
knowingly and willfully obstructs the procedures for receiving and investigating reports
of child abuse or neglect or sexual abuse, or who discloses without authorization
confidential information about or contained within such reports shall be guilty of a
misdemeanor and upon conviction shall be fined not more than five hundred dollars or
imprisoned for not more than six months, or both.

(3) Any person who reports a child as abused or neglected or sexually abused to the
department or to any law enforcement agency, knowing that such information is false,
shall be guilty of a misdemeanor and upon conviction shall be fined not more than five
hundred dollars or imprisoned for not more than six months, or both.

B. In any proceeding concerning the abuse or neglect or sexual abuse of a child or the
cause of such condition, evidence may not be excluded on any ground of privilege,
except in the case of communications between an attorney and his client or between a
priest, rabbi, duly ordained minister or Christian Science practitioner and his
communicant.
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MAINE

ME. R. EvID. 505 (2012). RELIGIOUS PRIVILEGE

(@) Definitions. As used in this rule:

(1) A “ member of the clergy” is a minister, priest, rabbi, accredited Christian Science
practitioner, or other similar functionary of a religious organization, or an individual
reasonably believed so to be by the person consulting that individual.

(2) A communication is “confidential” if made privately and not intended for further
disclosure except to other persons present in furtherance of the purpose of the
communication.

(b) General Rule of Privilege. A person has a privilege to refuse to disclose and to
prevent another from disclosing a confidential communication by the person to a member
of the clergy acting as spiritual adviser.

(c) Who May Claim the Privilege. The privilege may be claimed by the person, by the
person's guardian or conservator, or by the person's personal representative if the person
is deceased. The person who was the member of the clergy at the time of the
communication is presumed to have authority to claim the privilege but only on behalf of
the communicant.

ME. REV. STAT. ANN. TIT. 22 8§ 4011-A (2012). REPORTING OF SUSPECTED
ABUSE OR NEGLECT

1. Required report to department. The following adult persons shall immediately
report or cause a report to be made to the department when the person knows or has
reasonable cause to suspect that a child has been or is likely to be abused or neglected or
that a suspicious child death has occurred:

Whenever a person is required to report in a capacity as a member of the staff of a
medical or public or private institution, agency or facility, that person immediately shall
notify either the person in charge of the institution, agency or facility or a designated
agent who then shall cause a report to be made. The staff also may make a report directly
to the department.

A. When acting in a professional capacity:

(1) An allopathic or osteopathic physician, resident or intern;

(2) An emergency medical services person;

(3) A medical examiner;
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(4) A physician's assistant;

(5) A dentist;

(6) A dental hygienist;

(7) A dental assistant;

(8) A chiropractor;

(9) A podiatrist;

(10) A registered or licensed practical nurse;
(11) A teacher;

(12) A guidance counselor;

(13) A school official;

(14) A youth camp administrator or counselor;
(15) A social worker;

(16) A court-appointed special advocate or guardian ad litem for the child;
(17) A homemaker;

(18) A home health aide;

(19) A medical or social service worker;
(20) A psychologist;

(21) Child care personnel,;

(22) A mental health professional;

(23) A law enforcement official;

(24) A state or municipal fire inspector;

(25) A municipal code enforcement official,

(26) A commercial film and photographic print processor;
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(27) A clergy member acquiring the information as a result of clerical professional work
except for information received during confidential communications;

(28) A chair of a professional licensing board that has jurisdiction over mandated
reporters;

(29) A humane agent employed by the Department of Agriculture, Food and Rural
Resources;

(30) A sexual assault counselor;
(31) A family or domestic violence victim advocate; and
(32) A school bus driver or school bus attendant;

B. Any person who has assumed full, intermittent or occasional responsibility for the care
or custody of the child, regardless of whether the person receives compensation; and

C. Any person affiliated with a church or religious institution who serves in an
administrative capacity or has otherwise assumed a position of trust or responsibility to
the members of that church or religious institution, while acting in that capacity,
regardless of whether the person receives compensation.

1-A. Permitted reporters. An animal control officer, as defined in Title 7, section 3907,
subsection 4, may report to the department when that person knows or has reasonable
cause to suspect that a child has been or is likely to be abused or neglected.

2. Required report to district attorney. When, while acting in a professional capacity,
any person required to report under this section knows or has reasonable cause to suspect
that a child has been abused or neglected by a person not responsible for the child or that
a suspicious child death has been caused by a person not responsible for the child, the
person immediately shall report or cause a report to be made to the appropriate district
attorney's office.

3. Optional report. Any person may make a report if that person knows or has
reasonable cause to suspect that a child has been or is likely to be abused or neglected or
that there has been a suspicious child death.

4. Mental health treatment. When a licensed mental health professional is required to
report under subsection 1 and the knowledge or reasonable cause to suspect that a child
has been or is likely to be abused or neglected or that a suspicious child death has
occurred comes from treatment of a person responsible for the abuse, neglect or death,
the licensed mental health professional shall report to the department in accordance with
subsection 1 and under the following conditions.
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A. The department shall consult with the licensed mental health professional who has
made the report and shall attempt to reach agreement with the mental health professional
as to how the report is to be pursued. If agreement is not reached, the licensed mental
health professional may request a meeting under paragraph B.

B. Upon the request of the licensed mental health professional who has made the report,
after the department has completed its investigation of the report under section 4021 or
has received a preliminary protection order under section 4034 and when the department
plans to initiate or has initiated a jeopardy order under section 4035 or plans to refer or
has referred the report to law enforcement officials, the department shall convene at least
one meeting of the licensed mental health professional who made the report, at least one
representative from the department, a licensed mental health professional with expertise
in child abuse or neglect and a representative of the district attorney's office having
jurisdiction over the report, unless that office indicates that prosecution is unlikely.

C. The persons meeting under paragraph B shall make recommendations regarding
treatment and prosecution of the person responsible for the abuse, neglect or death. The
persons making the recommendations shall take into account the nature, extent and
severity of abuse or neglect, the safety of the child and the community and needs of the
child and other family members for treatment of the effects of the abuse or neglect and
the willingness of the person responsible for the abuse, neglect or death to engage in
treatment. The persons making the recommendations may review or revise these
recommendations at their discretion.

The intent of this subsection is to encourage offenders to seek and effectively utilize
treatment and, at the same time, provide any necessary protection and treatment for the
child and other family members.

5. Photographs of visible trauma. Whenever a person is required to report as a staff
member of a law enforcement agency or a hospital, that person shall make reasonable
efforts to take, or cause to be taken, color photographs of any areas of trauma visible on a
child.

A. The taking of photographs must be done with minimal trauma to the child and in a
manner consistent with professional standards. The parent's or custodian's consent to the
taking of photographs is not required.

B. Photographs must be made available to the department as soon as possible. The
department shall pay the reasonable costs of the photographs from funds appropriated for
child welfare services.

C. The person shall notify the department as soon as possible if that person is unable to
take, or cause to be taken, these photographs.

D. Designated agents of the department may take photographs of any subject matter when
necessary and relevant to an investigation of a report of suspected abuse or neglect or to
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subsequent child protection proceedings.

6. Permissive reporting of animal cruelty, abuse or neglect. Notwithstanding any other
provision of state law imposing a duty of confidentiality, a person listed in subsection 1
may report a reasonable suspicion of animal cruelty, abuse or neglect to the local animal
control officer or to the animal welfare program of the Department of Agriculture, Food
and Rural Resources established pursuant to Title 7, section 3902. For purposes of this
subsection, the reporter shall disclose only such limited confidential information as is
necessary for the local animal control officer or animal welfare program employee to
identify the animal's location and status and the owner's name and address. For purposes
of this subsection, “ cruelty, abuse or neglect” has the same meaning as provided in Title
34-B, section 1901, subsection 1, paragraph B. A reporter under this subsection may
assert immunity from civil and criminal liability under Title 34-B, chapter 1, subchapter
6.

MARYLAND

MD. CobE, COURTS AND JUDICIAL PROCEEDINGS, § 9-111 (2012). CLERGY

PERSON PRIVILEGE

A minister of the gospel, clergyman, or priest of an established church of any
denomination may not be compelled to testify on any matter in relation to any confession
or communication made to him in confidence by a person seeking his spiritual advice or
consolation.

MbD. CoDE ANN., FAM. LAW § 5-705 (2012). REPORTS OF SUSPECTED ABUSE
OR NEGLECT,; OTHER PERSONS

Persons required to notify authorities and report suspected instances of abuse or neglect;
exceptions

(a)(1) Except as provided in paragraphs (2) and (3) of this subsection, notwithstanding
any other provision of law, including a law on privileged communications, a person in
this State other than a health practitioner, police officer, or educator or human service
worker who has reason to believe that a child has been subjected to abuse or neglect shall
notify the local department or the appropriate law enforcement agency.

(2) A person is not required to provide notice under paragraph (1) of this subsection:

(i) in violation of the privilege described under § 9-108 of the Courts Article;

(ii) if the notice would disclose matter communicated in confidence by a client to the
client's attorney or other information relating to the representation of the client; or
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(ii1) in violation of any constitutional right to assistance of counsel.

(3) A minister of the gospel, clergyman, or priest of an established church of any
denomination is not required to provide notice under paragraph (1) of this subsection if
the notice would disclose matter in relation to any communication described in § 9-111 of
the Courts Article and:

(i) the communication was made to the minister, clergyman, or priest in a professional
character in the course of discipline enjoined by the church to which the minister,
clergyman, or priest belongs; and

(i) the minister, clergyman, or priest is bound to maintain the confidentiality of that
communication under canon law, church doctrine, or practice.

Agency to notify the other agency

(b)(1) An agency to which a report of suspected abuse or neglect is made under
subsection (a) of this section shall immediately notify the other agency.

(2) This subsection does not prohibit a local department and an appropriate law
enforcement agency from agreeing to cooperative arrangements.

Oral or written report
(c) A report made under subsection (a) of this section may be oral or in writing.
Contents of report

(d)(1) To the extent possible, a report made under subsection (a) of this section shall
include the information required by 8§ 5-704(c) of this subtitle.

(2) A report made under subsection (a) of this section shall be regarded as a report within
the provisions of this subtitle, whether or not the report contains all of the information
required by § 5-704(c) of this subtitle.

MASSCHUSETTS

MAsS. ANN. LAwS CcH. 233, § 20A (2012). PRIVILEGED COMMUNICATIONS;

COMMUNICATIONS WITH CLERGYMEN

A priest, rabbi or ordained or licensed minister of any church or an accredited Christian
Science practitioner shall not, without the consent of the person making the confession,
be allowed to disclose a confession made to him in his professional character, in the
course of discipline enjoined by the rules or practice of the religious body to which he
belongs; nor shall a priest, rabbi or ordained or licensed minister of any church or an
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accredited Christian Science practitioner testify as to any communication made to him by
any person in seeking religious or spiritual advice or comfort, or as to his advice given
thereon in the course of his professional duties or in his professional character, without
the consent of such person.

MAss. ANN. LAws cH. 119, § 51A (2012). REPORTING OF SUSPECTED
ABUSE OR NEGLECT; MANDATED REPORTERS; COLLECTION OF PHYSICAL
EVIDENCE; PENALTIES; CONTENT OF REPORTS; LIABILITY; PRIVILEGED

COMMUNICATION

(a) A mandated reporter who, in his professional capacity, has reasonable cause to
believe that a child is suffering physical or emotional injury resulting from: (i) abuse
inflicted upon him which causes harm or substantial risk of harm to the child's health or
welfare, including sexual abuse; (ii) neglect, including malnutrition; or (iii) physical
dependence upon an addictive drug at birth, shall immediately communicate with the
department orally and, within 48 hours, shall file a written report with the department
detailing the suspected abuse or neglect.

If a mandated reporter is a member of the staff of a medical or other public or private
institution, school or facility, the mandated reporter may instead notify the person or
designated agent in charge of such institution, school or facility who shall become
responsible for notifying the department in the manner required by this section.

A mandated reporter may, in addition to filing a report under this section, contact local
law enforcement authorities or the child advocate about the suspected abuse or neglect.

(b) For the purpose of reporting under this section, hospital personnel may have
photographs taken of the areas of trauma visible on the child without the consent of the
child's parents or guardians. These photographs or copies thereof shall be sent to the
department with the report.

If hospital personnel collect physical evidence of abuse or neglect of the child, the local
district attorney, local law enforcement authorities, and the department shall be
immediately notified. The physical evidence shall be processed immediately so that the
department may make an informed determination within the time limits in section 51B. If
there is a delay in processing, the department shall seek a waiver under subsection (d) of
section 51B.

(c) Notwithstanding subsection (g), whoever violates this section shall be punished by a
fine of not more than $1,000. Whoever knowingly and willfully files a frivolous report of
child abuse or neglect under this section shall be punished by: (i) a fine of not more than
$2,000 for the first offense; (ii) imprisonment in a house of correction for not more than 6
months and a fine of not more than $2,000 for the second offense; and (iii) imprisonment
in a house of correction for not more than 2 1/2 years and a fine of not more than $2,000
for the third and subsequent offenses.
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Any mandated reporter who has knowledge of child abuse or neglect that resulted in
serious bodily injury to or death of a child and willfully fails to report such abuse or
neglect shall be punished by a fine of up to $5,000 or imprisonment in the house of
correction for not more than 2 1/2 years or by both such fine and imprisonment; and,
upon a guilty finding or a continuance without a finding, the court shall notify any
appropriate professional licensing authority of the mandated reporter's violation of this
paragraph.

(d) A report filed under this section shall contain: (i) the names and addresses of the child
and the child's parents or other person responsible for the child's care, if known; (ii) the
child's age; (iii) the child's sex; (iv) the nature and extent of the child's injuries, abuse,
maltreatment or neglect, including any evidence of prior injuries, abuse, maltreatment or
neglect; (v) the circumstances under which the person required to report first became
aware of the child's injuries, abuse, maltreatment or neglect; (vi) whatever action, if any,
was taken to treat, shelter or otherwise assist the child; (vii) the name of the person or
persons making the report; (viii) any other information that the person reporting believes
might be helpful in establishing the cause of the injuries; (ix) the identity of the person or
persons responsible for the neglect or injuries; and (x) other information required by the
department.

(e) A mandated reporter who has reasonable cause to believe that a child has died as a
result of any of the conditions listed in subsection (a) shall report the death to the district
attorney for the county in which the death occurred and the office of the chief medical
examiner as required by clause (16) of section 3 of chapter 38. Any person who fails to
file a report under this subsection shall be punished by a fine of not more than $1,000.

(F) Any person may file a report under this section if that person has reasonable cause to
believe that a child is suffering from or has died as a result of abuse or neglect.

(9) No mandated reporter shall be liable in any civil or criminal action for filing a report
under this section or for contacting local law enforcement authorities or the child
advocate, if the report or contact was made in good faith, was not frivolous, and the
reporter did not cause the abuse or neglect. No other person filing a report under this
section shall be liable in any civil or criminal action by reason of the report if it was made
in good faith and if that person did not perpetrate or inflict the reported abuse or cause the
reported neglect. Any person filing a report under this section may be liable in a civil or
criminal action if the department or a district attorney determines that the person filing
the report may have perpetrated or inflicted the abuse or caused the neglect.

(h) No employer shall discharge, discriminate or retaliate against a mandated reporter
who, in good faith, files a report under this section, testifies or is about to testify in any
proceeding involving child abuse or neglect. Any employer who discharges,
discriminates or retaliates against that mandated reporter shall be liable to the mandated
reporter for treble damages, costs and attorney's fees.
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(1) Within 30 days of receiving a report from a mandated reporter, the department shall
notify the mandated reporter, in writing, of its determination of the nature, extent and
cause or causes of the injuries to the child and the services that the department intends to
provide to the child or the child's family.

(1) Any privilege relating to confidential communications, established by sections 135 to
135B, inclusive, of chapter 112 or by sections 20A and 20B of chapter 233, shall not
prohibit the filing of a report under this section or a care and protection petition under
section 24, except that a priest, rabbi, clergy member, ordained or licensed minister,
leader of a church or religious body or accredited Christian Science practitioner need not
report information solely gained in a confession or similarly confidential communication
in other religious faiths. Nothing in the general laws shall modify or limit the duty of a
priest, rabbi, clergy member, ordained or licensed minister, leader of a church or religious
body or accredited Christian Science practitioner to report suspected child abuse or
neglect under this section when the priest, rabbi, clergy member, ordained or licensed
minister, leader of a church or religious body or accredited Christian Science practitioner
IS acting in some other capacity that would otherwise make him a mandated reporter.

(k) A mandated reporter who is professionally licensed by the commonwealth shall
complete training to recognize and report suspected child abuse or neglect.

MASS. ANN. LAWS CH. 119, § 21 (2012). DEFINITIONS APPLICABLE TO

SECs. 21 TO51H

As used in sections 21 to 51H, inclusive, the following words shall have the following
meanings, unless the context clearly otherwise requires:--

“51A report”, a report filed with the department under section 51A that details suspected
child abuse or neglect.

“Child”, a person under the age of 18.

“Child advocate”, the child advocate appointed under chapter 18C.

“Child in need of services”, a child between the ages of 6 and 17 who: (a) repeatedly runs
away from the home of a parent or legal guardian; (b) repeatedly fails to obey the lawful
and reasonable commands of a parent or legal guardian, thereby interfering with the
parent's or legal guardian’s ability to adequately care for and protect the child; (c)
repeatedly fails to obey lawful and reasonable school regulations; or (d) when not
otherwise excused from attendance in accordance with lawful and reasonable school
regulations, willfully fails to attend school for more than 8 school days in a quarter.
“Commissioner”, the commissioner of children and families.

“Custody”, the power to: (1) determine a child's place of abode, medical care and
education; (2) control visits to a child; and (3) consent to enlistments, marriages and other
contracts otherwise requiring parental consent. If a parent or guardian objects to the
carrying out of any power conferred by this paragraph, that parent or guardian may take
application to the committing court and the court shall review and make an order on the
matter.

“Department”, the department of children and families.
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“Mandated reporter”, a person who is: (i) a physician, medical intern, hospital personnel
engaged in the examination, care or treatment of persons, medical examiner,
psychologist, emergency medical technician, dentist, nurse, chiropractor, podiatrist,
optometrist, osteopath, allied mental health and human services professional licensed
under section 165 of chapter 112, drug and alcoholism counselor, psychiatrist or clinical
social worker; (ii) a public or private school teacher, educational administrator, guidance
or family counselor, child care worker, person paid to care for or work with a child in any
public or private facility, or home or program funded by the commonwealth or licensed
under chapter 15D that provides child care or residential services to children or that
provides the services of child care resource and referral agencies, voucher management
agencies or family child care systems or child care food programs, licensor of the
department of early education and care or school attendance officer; (iii) a probation
officer, clerk-magistrate of a district court, parole officer, social worker, foster parent,
firefighter, police officer; (iv) a priest, rabbi, clergy member, ordained or licensed
minister, leader of any church or religious body, accredited Christian Science
practitioner, person performing official duties on behalf of a church or religious body that
are recognized as the duties of a priest, rabbi, clergy, ordained or licensed minister, leader
of any church or religious body, accredited Christian Science practitioner, or person
employed by a church or religious body to supervise, educate, coach, train or counsel a
child on a regular basis; (v) in charge of a medical or other public or private institution,
school or facility or that person's designated agent; or (vi) the child advocate.

“Parent”, a mother or father, unless another relative has been designated as a parent as
defined in section 1 of chapter 118 for the purposes of receiving benefits from the
department of transitional assistance.

“Relative”, the father or mother of a child; a stepfather, stepmother, stepbrother,
stepsister, or any blood relative of a child, including those of the half blood, except
cousins who are more distantly related than first cousins; any adoptive relative of equal
propinquity to the foregoing; or a spouse of any such persons.

“Serious bodily injury”, bodily injury which involves a substantial risk of death, extreme
physical pain, protracted and obvious disfigurement or protracted loss or impairment of
the function of a bodily member, organ or mental faculty.

*“Young adult”, a person between the ages of 18 and 22,

MICHIGAN

MicH. CompP. LAWS SERV. § 600.2156 (2012). MINISTER, PRIEST,

CHRISTIAN SCIENCE PRACTITIONER NOT TO DISCLOSE CONFESSIONS

Sec. 2156. No minister of the gospel, or priest of any denomination whatsoever, or duly
accredited Christian Science practitioner, shall be allowed to disclose any confessions
made to him in his professional character, in the course of discipline enjoined by the rules
or practice of such denomination.
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MicH. ComMP. LAWS SERV. 8 767.5A (2012). REPORTERS; DISCLOSURE OF
INFORMANT IDENTITY OR INFORMATION, EXCEPTION; ATTORNEYS,
CLERGY AND PHYSICIANS: PRIVILEGED AND CONFIDENTIAL

COMMUNICATIONS

Sec. 5a. (1) A reporter or other person who is involved in the gathering or preparation of
news for broadcast or publication shall not be required to disclose the identity of an
informant, any unpublished information obtained from an informant, or any unpublished
matter or documentation, in whatever manner recorded, relating to a communication with
an informant, in any inquiry authorized by this act, except an inquiry for a crime
punishable by imprisonment for life when it has been established that the information
which is sought is essential to the purpose of the proceeding and that other available
sources of the information have been exhausted.

(2) Any communications between attorneys and their clients, between members of the
clergy and the members of their respective churches, and between physicians and their
patients are hereby declared to be privileged and confidential when those
communications were necessary to enable the attorneys, members of the clergy, or
physicians to serve as such attorney, member of the clergy, or physician.

MicH. ComP. LAWS SERV. § 722.631 (2012). PRIVILEGED
COMMUNICATIONS; REPORTING OF SUSPECTED ABUSE OR NEGLECT BY

MEMBER OF CLERGY

Sec. 11. Any legally recognized privileged communication except that between attorney
and client or that made to a member of the clergy in his or her professional character in a
confession or similarly confidential communication is abrogated and shall not constitute
grounds for excusing a report otherwise required to be made or for excluding evidence in
a civil child protective proceeding resulting from a report made pursuant to this act. This
section does not relieve a member of the clergy from reporting suspected child abuse or
child neglect under section 3 if that member of the clergy receives information
concerning suspected child abuse or child neglect while acting in any other capacity
listed under section 3.

MicH. ComMP. LAWS SERV. 8§ 722.623 (2012). REQUIRED REPORTING OF
CHILD ABUSE, NEGLECT, OR EXPOSURE TO OR CONTACT WITH
METHAMPHETAMINE PRODUCTION TO DEPARTMENT; TRANSMISSION OF
REPORT TO OTHER AGENCIES; REPORTING OF SUSPECTED EXPOSURE TO OR
CONTACT WITH METHAMPHETAMINE PRODUCTION TO LOCAL LAW

ENFORCEMENT AGENCY
Sec. 3. (1) An individual is required to report under this act as follows:

(@) A physician, dentist, physician's assistant, registered dental hygienist, medical
examiner, nurse, person licensed to provide emergency medical care, audiologist,
psychologist, marriage and family therapist, licensed professional counselor, social
worker, licensed master's social worker, licensed bachelor's social worker, registered
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social service technician, social service technician, a person employed in a professional
capacity in any office of the friend of the court, school administrator, school counselor or
teacher, law enforcement officer, member of the clergy, or regulated child care provider
who has reasonable cause to suspect child abuse or neglect shall make immediately, by
telephone or otherwise, an oral report, or cause an oral report to be made, of the
suspected child abuse or neglect to the department. Within 72 hours after making the oral
report, the reporting person shall file a written report as required in this act. If the
reporting person is a member of the staff of a hospital, agency, or school, the reporting
person shall notify the person in charge of the hospital, agency, or school of his or her
finding and that the report has been made, and shall make a copy of the written report
available to the person in charge. A notification to the person in charge of a hospital,
agency, or school does not relieve the member of the staff of the hospital, agency, or
school of the obligation of reporting to the department as required by this section. One
report from a hospital, agency, or school is adequate to meet the reporting requirement. A
member of the staff of a hospital, agency, or school shall not be dismissed or otherwise
penalized for making a report required by this act or for cooperating in an investigation.

(b) A department employee who is 1 of the following and has reasonable cause to suspect
child abuse or neglect shall make a report of suspected child abuse or neglect to the
department in the same manner as required under subdivision (a):

(i) Eligibility specialist.

(ii) Family independence manager.

(iii) Family independence specialist.

(iv) Social services specialist.

(v) Social work specialist.

(vi) Social work specialist manager.

(vii) Welfare services specialist.

(c) Any employee of an organization or entity that, as a result of federal funding statutes,
regulations, or contracts, would be prohibited from reporting in the absence of a state
mandate or court order. A person required to report under this subdivision shall report in
the same manner as required under subdivision (a).

(2) The written report shall contain the name of the child and a description of the abuse or
neglect. If possible, the report shall contain the names and addresses of the child's
parents, the child's guardian, the persons with whom the child resides, and the child's age.

The report shall contain other information available to the reporting person that might
establish the cause of the abuse or neglect, and the manner in which the abuse or neglect
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occurred.

(3) The department shall inform the reporting person of the required contents of the
written report at the time the oral report is made by the reporting person.

(4) The written report required in this section shall be mailed or otherwise transmitted to
the county department of the county in which the child suspected of being abused or
neglected is found.

(5) Upon receipt of a written report of suspected child abuse or neglect, the department
may provide copies to the prosecuting attorney and the probate court of the counties in
which the child suspected of being abused or neglected resides and is found.

(6) If an allegation, written report, or subsequent investigation of suspected child abuse or
child neglect indicates a violation of sections 136b and 145c, sections 520b to 520g of the
Michigan penal code, 1931 PA 328, MCL 750.136b, 750.145c, and 750.520b to
750.520q, or section 7401c of the public health code, 1978 PA 368, MCL 333.7401c,
involving methamphetamine has occurred, or if the allegation, written report, or
subsequent investigation indicates that the suspected child abuse or child neglect was
committed by an individual who is not a person responsible for the child's health or
welfare, including, but not limited to, a member of the clergy, a teacher, or a teacher's
aide, the department shall transmit a copy of the allegation or written report and the
results of any investigation to a law enforcement agency in the county in which the
incident occurred. If an allegation, written report, or subsequent investigation indicates
that the individual who committed the suspected abuse or neglect is a child care provider
and the department believes that the report has basis in fact, the department shall, within
24 hours of completion, transmit a copy of the written report or the results of the
investigation to the child care regulatory agency with authority over the child care
provider's child care organization or adult foster care location authorized to care for a
child.

(7) If a local law enforcement agency receives an allegation or written report of suspected
child abuse or child neglect or discovers evidence of or receives a report of an individual
allowing a child to be exposed to or to have contact with methamphetamine production,
and the allegation, written report, or subsequent investigation indicates that the child
abuse or child neglect or allowing a child to be exposed to or to have contact with
methamphetamine production, was committed by a person responsible for the child's
health or welfare, the local law enforcement agency shall refer the allegation or provide a
copy of the written report and the results of any investigation to the county department of
the county in which the abused or neglected child is found, as required by subsection
(1)(a). If an allegation, written report, or subsequent investigation indicates that the
individual who committed the suspected abuse or neglect or allowed a child to be
exposed to or to have contact with methamphetamine production, is a child care provider
and the local law enforcement agency believes that the report has basis in fact, the local
law enforcement agency shall transmit a copy of the written report or the results of the
investigation to the child care regulatory agency with authority over the child care
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provider's child care organization or adult foster care location authorized to care for a
child. Nothing in this subsection or subsection (1) shall be construed to relieve the
department of its responsibilities to investigate reports of suspected child abuse or child
neglect under this act.

(8) For purposes of this act, the pregnancy of a child less than 12 years of age or the
presence of a venereal disease in a child who is over 1 month of age but less than 12
years of age is reasonable cause to suspect child abuse and neglect have occurred.

(9) In conducting an investigation of child abuse or child neglect, if the department
suspects that a child has been exposed to or has had contact with methamphetamine
production, the department shall immediately contact the law enforcement agency in the
county in which the incident occurred.

MINNESOTA

MINN. STAT. 8§ 595.02 (2012). TESTIMONY OF WITNESSES

Subdivision 1. Competency of witnesses.

Every person of sufficient understanding, including a party, may testify in any action or
proceeding, civil or criminal, in court or before any person who has authority to receive
evidence, except as provided in this subdivision:

(@) A husband cannot be examined for or against his wife without her consent, nor a wife
for or against her husband without his consent, nor can either, during the marriage or
afterwards, without the consent of the other, be examined as to any communication made
by one to the other during the marriage. This exception does not apply to a civil action or
proceeding by one against the other, nor to a criminal action or proceeding for a crime
committed by one against the other or against a child of either or against a child under the
care of either spouse, nor to a criminal action or proceeding in which one is charged with
homicide or an attempt to commit homicide and the date of the marriage of the defendant
is subsequent to the date of the offense, nor to an action or proceeding for nonsupport,
neglect, dependency, or termination of parental rights.

(b) An attorney cannot, without the consent of the attorney's client, be examined as to any
communication made by the client to the attorney or the attorney's advice given thereon
in the course of professional duty; nor can any employee of the attorney be examined as
to the communication or advice, without the client's consent.

(c) A member of the clergy or other minister of any religion shall not, without the consent
of the party making the confession, be allowed to disclose a confession made to the
member of the clergy or other minister in a professional character, in the course of
discipline enjoined by the rules or practice of the religious body to which the member of
the clergy or other minister belongs; nor shall a member of the clergy or other minister of
any religion be examined as to any communication made to the member of the clergy or
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other minister by any person seeking religious or spiritual advice, aid, or comfort or
advice given thereon in the course of the member of the clergy's or other minister's
professional character, without the consent of the person.

(d) A licensed physician or surgeon, dentist, or chiropractor shall not, without the consent
of the patient, be allowed to disclose any information or any opinion based thereon which
the professional acquired in attending the patient in a professional capacity, and which
was necessary to enable the professional to act in that capacity; after the decease of the
patient, in an action to recover insurance benefits, where the insurance has been in
existence two years or more, the beneficiaries shall be deemed to be the personal
representatives of the deceased person for the purpose of waiving this privilege, and no
oral or written waiver of the privilege shall have any binding force or effect except when
made upon the trial or examination where the evidence is offered or received.

(e) A public officer shall not be allowed to disclose communications made to the officer
in official confidence when the public interest would suffer by the disclosure.

(F) Persons of unsound mind and persons intoxicated at the time of their production for
examination are not competent witnesses if they lack capacity to remember or to relate
truthfully facts respecting which they are examined.

(9) A registered nurse, psychologist, consulting psychologist, or licensed social worker
engaged in a psychological or social assessment or treatment of an individual at the
individual's request shall not, without the consent of the professional’s client, be allowed
to disclose any information or opinion based thereon which the professional has acquired
in attending the client in a professional capacity, and which was necessary to enable the
professional to act in that capacity. Nothing in this clause exempts licensed social
workers from compliance with the provisions of sections 626.556 and 626.557.

(h) An interpreter for a person disabled in communication shall not, without the consent
of the person, be allowed to disclose any communication if the communication would, if
the interpreter were not present, be privileged. For purposes of this section, a “person
disabled in communication” means a person who, because of a hearing, speech or other
communication disorder, or because of the inability to speak or comprehend the English
language, is unable to understand the proceedings in which the person is required to
participate. The presence of an interpreter as an aid to communication does not destroy an
otherwise existing privilege.

(i) Licensed chemical dependency counselors shall not disclose information or an opinion
based on the information which they acquire from persons consulting them in their
professional capacities, and which was necessary to enable them to act in that capacity,
except that they may do so:

(1) when informed consent has been obtained in writing, except in those circumstances in
which not to do so would violate the law or would result in clear and imminent danger to
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the client or others;

(2) when the communications reveal the contemplation or ongoing commission of a
crime; or

(3) when the consulting person waives the privilege by bringing suit or filing charges
against the licensed professional whom that person consulted.

(1) A parent or the parent's minor child may not be examined as to any communication
made in confidence by the minor to the minor's parent. A communication is confidential
if made out of the presence of persons not members of the child's immediate family living
in the same household. This exception may be waived by express consent to disclosure
by a parent entitled to claim the privilege or by the child who made the communication or
by failure of the child or parent to object when the contents of a communication are
demanded. This exception does not apply to a civil action or proceeding by one spouse
against the other or by a parent or child against the other, nor to a proceeding to commit
either the child or parent to whom the communication was made or to place the person or
property or either under the control of another because of an alleged mental or physical
condition, nor to a criminal action or proceeding in which the parent is charged with a
crime committed against the person or property of the communicating child, the parent's
spouse, or a child of either the parent or the parent's spouse, or in which a child is
charged with a crime or act of delinquency committed against the person or property of a
parent or a child of a parent, nor to an action or proceeding for termination of parental
rights, nor any other action or proceeding on a petition alleging child abuse, child neglect,
abandonment or nonsupport by a parent.

(k) Sexual assault counselors may not be allowed to disclose any opinion or information
received from or about the victim without the consent of the victim. However, a
counselor may be compelled to identify or disclose information in investigations or
proceedings related to neglect or termination of parental rights if the court determines
good cause exists. In determining whether to compel disclosure, the court shall weigh the
public interest and need for disclosure against the effect on the victim, the treatment
relationship, and the treatment services if disclosure occurs. Nothing in this clause
exempts sexual assault counselors from compliance with the provisions of sections
626.556 and 626.557.

“Sexual assault counselor” for the purpose of this section means a person who has
undergone at least 40 hours of crisis counseling training and works under the direction of
a supervisor in a crisis center, whose primary purpose is to render advice, counseling, or
assistance to victims of sexual assault.

(I) A domestic abuse advocate may not be compelled to disclose any opinion or
information received from or about the victim without the consent of the victim unless
ordered by the court. In determining whether to compel disclosure, the court shall weigh
the public interest and need for disclosure against the effect on the victim, the
relationship between the victim and domestic abuse advocate, and the services if
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disclosure occurs. Nothing in this paragraph exempts domestic abuse advocates from
compliance with the provisions of sections 626.556 and 626.557.

For the purposes of this section, “domestic abuse advocate” means an employee or
supervised volunteer from a community-based battered women's shelter and domestic
abuse program eligible to receive grants under section 611A.32; that provides
information, advocacy, crisis intervention, emergency shelter, or support to victims of
domestic abuse and who is not employed by or under the direct supervision of a law
enforcement agency, a prosecutor's office, or by a city, county, or state agency.

(m) A person cannot be examined as to any communication or document, including
worknotes, made or used in the course of or because of mediation pursuant to an
agreement to mediate. This does not apply to the parties in the dispute in an application to
a court by a party to have a mediated settlement agreement set aside or reformed. A
communication or document otherwise not privileged does not become privileged
because of this paragraph. This paragraph is not intended to limit the privilege accorded
to communication during mediation by the common law.

(n) A child under ten years of age is a competent witness unless the court finds that the
child lacks the capacity to remember or to relate truthfully facts respecting which the
child is examined. A child describing any act or event may use language appropriate for a
child of that age.

(o) A communication assistant for a telecommunications relay system for
communication-impaired persons shall not, without the consent of the person making the
communication, be allowed to disclose communications made to the communication
assistant for the purpose of relaying.

Subd. 1a. Alternative dispute resolution privilege. No person presiding at any alternative
dispute resolution proceeding established pursuant to law, court rule, or by an agreement
to mediate, shall be competent to testify, in any subsequent civil proceeding or
administrative hearing, as to any statement, conduct, decision, or ruling, occurring at or in
conjunction with the prior proceeding, except as to any statement or conduct that could:

(1) constitute a crime;

(2) give rise to disqualification proceedings under the Rules of Professional Conduct for
attorneys; or

(3) constitute professional misconduct.

Subd. 2. Exceptions. (a) The exception provided by paragraphs (d) and (g) of subdivision
1 shall not apply to any testimony, records, or other evidence relating to the abuse or
neglect of a minor in any proceeding under chapter 260 or any proceeding under section
245A.08, to revoke a day care or foster care license, arising out of the neglect or physical

National Center for Prosecution of Child Abuse 80
National District Attorneys Association


https://web2.westlaw.com/find/default.wl?tc=-1&docname=MNSTS626.556&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=1000044&tf=-1&findtype=L&fn=_top&mt=208&vr=2.0&pbc=78A00084&ordoc=2989165
https://web2.westlaw.com/find/default.wl?tc=-1&docname=MNSTS626.557&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=1000044&tf=-1&findtype=L&fn=_top&mt=208&vr=2.0&pbc=78A00084&ordoc=2989165
https://web2.westlaw.com/find/default.wl?tc=-1&docname=MNSTS611A.32&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=1000044&tf=-1&findtype=L&fn=_top&mt=208&vr=2.0&pbc=78A00084&ordoc=2989165
https://web2.westlaw.com/find/default.wl?tc=-1&docname=MNSTS245A.08&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=1000044&tf=-1&findtype=L&fn=_top&mt=208&vr=2.0&pbc=78A00084&ordoc=2989165
https://web2.westlaw.com/find/default.wl?tc=-1&docname=MNSTS245A.08&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=1000044&tf=-1&findtype=L&fn=_top&mt=208&vr=2.0&pbc=78A00084&ordoc=2989165

or sexual abuse of a minor, as defined in section 626.556, subdivision 2.

(b) The exception provided by paragraphs (d) and (g) of subdivision 1 shall not apply to
criminal proceedings arising out of the neglect or physical or sexual abuse of a minor, as
defined in section 626.556, subdivision 2, if the court finds that:

(1) there is a reasonable likelihood that the records in question will disclose material
information or evidence of substantial value in connection with the investigation or
prosecution; and

(2) there is no other practicable way of obtaining the information or evidence. This clause
shall not be construed to prohibit disclosure of the patient record when it supports the
otherwise uncorroborated statements of any material fact by a minor alleged to have been
abused or neglected by the patient; and

(3) the actual or potential injury to the patient-health professional relationship in the
treatment program affected, and the actual or potential harm to the ability of the program
to attract and retain patients, is outweighed by the public interest in authorizing the
disclosure sought.

No records may be disclosed under this paragraph other than the records of the specific
patient suspected of the neglect or abuse of a minor. Disclosure and dissemination of any
information from a patient record shall be limited under the terms of the order to assure
that no information will be disclosed unnecessarily and that dissemination will be no
wider than necessary for purposes of the investigation or prosecution.

Subd. 3. Certain out-of-court statements admissible. An out-of-court statement made by a
child under the age of ten years or a person who is mentally impaired as defined in
section 609.341, subdivision 6, alleging, explaining, denying, or describing any act of
sexual contact or penetration performed with or on the child or any act of physical abuse
of the child or the person who is mentally impaired by another, not otherwise admissible
by statute or rule of evidence, is admissible as substantive evidence if:

(a) the court or person authorized to receive evidence finds, in a hearing conducted
outside of the presence of the jury, that the time, content, and circumstances of the
statement and the reliability of the person to whom the statement is made provide
sufficient indicia of reliability; and

(b) the child or person mentally impaired as defined in section 609.341, subdivision 6,
either:

() testifies at the proceedings; or

(it) is unavailable as a witness and there is corroborative evidence of the act; and
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(c) the proponent of the statement notifies the adverse party of the proponent's intention
to offer the statement and the particulars of the statement sufficiently in advance of the
proceeding at which the proponent intends to offer the statement into evidence to provide
the adverse party with a fair opportunity to prepare to meet the statement.

For purposes of this subdivision, an out-of-court statement includes video, audio, or other
recorded statements. An unavailable witness includes an incompetent witness.

Subd. 4. Court order. (a) In a proceeding in which a child less than 12 years of age is
alleging, denying, or describing:

(1) an act of physical abuse or an act of sexual contact or penetration performed with or
on the child or any other person by another; or

(2) an act that constitutes a crime of violence committed against the child or any other
person,

the court may, upon its own motion or upon the motion of any party, order that the
testimony of the child be taken in a room other than the courtroom or in the courtroom
and televised at the same time by closed-circuit equipment, or recorded for later showing
to be viewed by the jury in the proceeding, to minimize the trauma to the child of
testifying in the courtroom setting and, where necessary, to provide a setting more
amenable to securing the child witness's uninhibited, truthful testimony.

(b) At the taking of testimony under this subdivision, only the judge, the attorneys for the
defendant and for the state, any person whose presence would contribute to the welfare
and well-being of the child, persons necessary to operate the recording or closed-circuit
equipment and, in a child protection proceeding under chapter 260 or a dissolution or
custody proceeding under chapter 518, the attorneys for those parties with a right to
participate may be present with the child during the child's testimony.

(c) The court shall permit the defendant in a criminal or delinquency matter to observe
and hear the testimony of the child in person. If the court, upon its own motion or the
motion of any party, finds in a hearing conducted outside the presence of the jury, that the
presence of the defendant during testimony taken pursuant to this subdivision would
psychologically traumatize the witness so as to render the witness unavailable to testify,
the court may order that the testimony be taken in a manner that:

(1) the defendant can see and hear the testimony of the child in person and communicate
with counsel, but the child cannot see or hear the defendant; or

(2) the defendant can see and hear the testimony of the child by video or television
monitor from a separate room and communicate with counsel, but the child cannot see or
hear the defendant.
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(d) As used in this subdivision, “crime of violence” has the meaning given it in section
624.712, subdivision 5, and includes violations of section 609.26.

Subd. 5. Waiver of privilege for health care providers. A party who commences an action
for malpractice, error, mistake, or failure to cure, whether based on contract or tort,
against a health care provider on the person's own behalf or in a representative capacity,
waives in that action any privilege existing under subdivision 1, paragraphs (d) and (g),
as to any information or opinion in the possession of a health care provider who has
examined or cared for the party or other person whose health or medical condition has
been placed in controversy in the action. This waiver must permit all parties to the action,
and their attorneys or authorized representatives, to informally discuss the information or
opinion with the health care provider if the provider consents. Prior to an informal
discussion with a health care provider, the defendant must mail written notice to the other
party at least 15 days before the discussion. The plaintiff's attorney or authorized
representative must have the opportunity to be present at any informal discussion.
Appropriate medical authorizations permitting discussion must be provided by the party
commencing the action upon request from any other party.

A health care provider may refuse to consent to the discussion but, in that event, the party
seeking the information or opinion may take the deposition of the health care provider
with respect to that information and opinion, without obtaining a prior court order.

For purposes of this subdivision, “health care provider” means a physician, surgeon,
dentist, or other health care professional or hospital, including all persons or entities
providing health care as defined in section 145.61, subdivisions 2 and 4, or a certified
health care professional employed by or providing services as an independent contractor
in a hospital.

MINN. STAT. 8 626.556 (2012). REPORTING OF MALTREATMENT OF MINORS
Subdivision 1. Public policy. The legislature hereby declares that the public policy of
this state is to protect children whose health or welfare may be jeopardized through
physical abuse, neglect, or sexual abuse. While it is recognized that most parents want to
keep their children safe, sometimes circumstances or conditions interfere with their
ability to do so. When this occurs, families are best served by interventions that engage
their protective capacities and address immediate safety concerns and ongoing risks of
child maltreatment. In furtherance of this public policy, it is the intent of the legislature
under this section to strengthen the family and make the home, school, and community
safe for children by promoting responsible child care in all settings; and to provide, when
necessary, a safe temporary or permanent home environment for physically or sexually
abused or neglected children.

In addition, it is the policy of this state to require the reporting of neglect, physical or
sexual abuse of children in the home, school, and community settings; to provide for the
voluntary reporting of abuse or neglect of children; to require a family assessment, when
appropriate, as the preferred response to reports not alleging substantial child
endangerment; to require an investigation when the report alleges substantial child
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endangerment; and to provide protective, family support, and family preservation
services when needed in appropriate cases.

Subd. 2. Definitions. As used in this section, the following terms have the meanings
given them unless the specific content indicates otherwise:

(a) “Family assessment” means a comprehensive assessment of child safety, risk of
subsequent child maltreatment, and family strengths and needs that is applied to a child
maltreatment report that does not allege substantial child endangerment. Family
assessment does not include a determination as to whether child maltreatment occurred
but does determine the need for services to address the safety of family members and the
risk of subsequent maltreatment.

(b) “Investigation” means fact gathering related to the current safety of a child and the
risk of subsequent maltreatment that determines whether child maltreatment occurred and
whether child protective services are needed. An investigation must be used when reports
involve substantial child endangerment, and for reports of maltreatment in facilities
required to be licensed under chapter 245A or 245B; under sections 144.50 to 144.58 and
241.021; in a school as defined in sections 120A.05, subdivisions 9, 11, and 13, and
124D.10; or in a nonlicensed personal care provider association as defined in sections
256B.04, subdivision 16, and 256B.0625, subdivision 19a.

(c) “Substantial child endangerment” means a person responsible for a child's care, and in
the case of sexual abuse includes a person who has a significant relationship to the child
as defined in section 609.341, or a person in a position of authority as defined in section
609.341, who by act or omission commits or attempts to commit an act against a child
under their care that constitutes any of the following:

(1) egregious harm as defined in section 260C.007, subdivision 14;

(2) sexual abuse as defined in paragraph (d);

(3) abandonment under section 260C.301, subdivision 2;

(4) neglect as defined in paragraph (f), clause (2), that substantially endangers the child's
physical or mental health, including a growth delay, which may be referred to as failure
to thrive, that has been diagnosed by a physician and is due to parental neglect;

(5) murder in the first, second, or third degree under section 609.185, 609.19, or 609.195;

(6) manslaughter in the first or second degree under section 609.20 or 609.205;

(7) assault in the first, second, or third degree under section 609.221, 609.222, or
609.223;

(8) solicitation, inducement, and promotion of prostitution under section 609.322;
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(9) criminal sexual conduct under sections 609.342 to 609.3451;

(10) solicitation of children to engage in sexual conduct under section 609.352;

(11) malicious punishment or neglect or endangerment of a child under section 609.377
or 609.378;

(12) use of a minor in sexual performance under section 617.246; or

(13) parental behavior, status, or condition which mandates that the county attorney file a
termination of parental rights petition under section 260C.301, subdivision 3, paragraph

(@).

(d) “Sexual abuse” means the subjection of a child by a person responsible for the child's
care, by a person who has a significant relationship to the child, as defined in section
609.341, or by a person in a position of authority, as defined in section 609.341,
subdivision 10, to any act which constitutes a violation of section 609.342 (criminal
sexual conduct in the first degree), 609.343 (criminal sexual conduct in the second
degree), 609.344 (criminal sexual conduct in the third degree), 609.345 (criminal sexual
conduct in the fourth degree), or 609.3451 (criminal sexual conduct in the fifth degree).
Sexual abuse also includes any act which involves a minor which constitutes a violation
of prostitution offenses under sections 609.321 to 609.324 or 617.246. Sexual abuse
includes threatened sexual abuse.

(e) “Person responsible for the child's care” means (1) an individual functioning within
the family unit and having responsibilities for the care of the child such as a parent,
guardian, or other person having similar care responsibilities, or (2) an individual
functioning outside the family unit and having responsibilities for the care of the child
such as a teacher, school administrator, other school employees or agents, or other lawful
custodian of a child having either full-time or short-term care responsibilities including,
but not limited to, day care, babysitting whether paid or unpaid, counseling, teaching, and
coaching.

(F) “Neglect” means the commission or omission of any of the acts specified under
clauses (1) to (9), other than by accidental means:

(1) failure by a person responsible for a child's care to supply a child with necessary food,
clothing, shelter, health, medical, or other care required for the child's physical or mental
health when reasonably able to do so;

(2) failure to protect a child from conditions or actions that seriously endanger the child's

physical or mental health when reasonably able to do so, including a growth delay, which
may be referred to as a failure to thrive, that has been diagnosed by a physician and is due
to parental neglect;
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(3) failure to provide for necessary supervision or child care arrangements appropriate for
a child after considering factors as the child's age, mental ability, physical condition,
length of absence, or environment, when the child is unable to care for the child's own
basic needs or safety, or the basic needs or safety of another child in their care;

(4) failure to ensure that the child is educated as defined in sections 120A.22 and
260C.163, subdivision 11, which does not include a parent's refusal to provide the
parent's child with sympathomimetic medications, consistent with section 125A.091,
subdivision 5;

(5) nothing in this section shall be construed to mean that a child is neglected solely
because the child's parent, guardian, or other person responsible for the child's care in
good faith selects and depends upon spiritual means or prayer for treatment or care of
disease or remedial care of the child in lieu of medical care; except that a parent,
guardian, or caretaker, or a person mandated to report pursuant to subdivision 3, has a
duty to report if a lack of medical care may cause serious danger to the child's health.
This section does not impose upon persons, not otherwise legally responsible for
providing a child with necessary food, clothing, shelter, education, or medical care, a
duty to provide that care;

(6) prenatal exposure to a controlled substance, as defined in section 253B.02,
subdivision 2, used by the mother for a nonmedical purpose, as evidenced by withdrawal
symptoms in the child at birth, results of a toxicology test performed on the mother at
delivery or the child at birth, or medical effects or developmental delays during the
child's first year of life that medically indicate prenatal exposure to a controlled
substance;

(7) “medical neglect” as defined in section 260C.007, subdivision 6, clause (5);

(8) chronic and severe use of alcohol or a controlled substance by a parent or person
responsible for the care of the child that adversely affects the child's basic needs and
safety; or

(9) emotional harm from a pattern of behavior which contributes to impaired emotional
functioning of the child which may be demonstrated by a substantial and observable
effect in the child's behavior, emotional response, or cognition that is not within the
normal range for the child's age and stage of development, with due regard to the child's
culture.

(9) “Physical abuse” means any physical injury, mental injury, or threatened injury,
inflicted by a person responsible for the child's care on a child other than by accidental
means, or any physical or mental injury that cannot reasonably be explained by the child's
history of injuries, or any aversive or deprivation procedures, or regulated interventions,
that have not been authorized under section 121A.67 or 245.825.
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Abuse does not include reasonable and moderate physical discipline of a child
administered by a parent or legal guardian which does not result in an injury. Abuse does
not include the use of reasonable force by a teacher, principal, or school employee as
allowed by section 121A.582. Actions which are not reasonable and moderate include,
but are not limited to, any of the following that are done in anger or without regard to the
safety of the child:

(1) throwing, kicking, burning, biting, or cutting a child;
(2) striking a child with a closed fist;
(3) shaking a child under age three;

(4) striking or other actions which result in any nonaccidental injury to a child under 18
months of age;

(5) unreasonable interference with a child's breathing;

(6) threatening a child with a weapon, as defined in section 609.02, subdivision 6;

(7) striking a child under age one on the face or head;

(8) purposely giving a child poison, alcohol, or dangerous, harmful, or controlled
substances which were not prescribed for the child by a practitioner, in order to control or
punish the child; or other substances that substantially affect the child's behavior, motor
coordination, or judgment or that results in sickness or internal injury, or subjects the
child to medical procedures that would be unnecessary if the child were not exposed to
the substances;

(9) unreasonable physical confinement or restraint not permitted under section 609.379,
including but not limited to tying, caging, or chaining; or

(10) in a school facility or school zone, an act by a person responsible for the child's care
that is a violation under section 121A.58.

(h) “Report” means any report received by the local welfare agency, police department,
county sheriff, or agency responsible for assessing or investigating maltreatment pursuant
to this section.

(1) “Facility” means:
(1) a licensed or unlicensed day care facility, residential facility, agency, hospital,

sanitarium, or other facility or institution required to be licensed under sections 144.50 to
144.58, 241.021, or 245A.01 to 245A.16, or chapter 245B;

(2) a school as defined in sections 120A.05, subdivisions 9, 11, and 13; and 124D.10; or
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(3) a nonlicensed personal care provider organization as defined in sections 256B.04,
subdivision 16, and 256B.0625, subdivision 19a.

(j) “Operator” means an operator or agency as defined in section 245A.02.

(k) “Commissioner” means the commissioner of human services.

(I) “Practice of social services,” for the purposes of subdivision 3, includes but is not
limited to employee assistance counseling and the provision of guardian ad litem and
parenting time expeditor services.

(m) “Mental injury” means an injury to the psychological capacity or emotional stability
of a child as evidenced by an observable or substantial impairment in the child's ability to
function within a normal range of performance and behavior with due regard to the
child's culture.

(n) “Threatened injury” means a statement, overt act, condition, or status that represents a
substantial risk of physical or sexual abuse or mental injury. Threatened injury includes,
but is not limited to, exposing a child to a person responsible for the child's care, as
defined in paragraph (e), clause (1), who has:

(1) subjected a child to, or failed to protect a child from, an overt act or condition that
constitutes egregious harm, as defined in section 260C.007, subdivision 14, or a similar
law of another jurisdiction;

(2) been found to be palpably unfit under section 260C.301, paragraph (b), clause (4), or
a similar law of another jurisdiction;

(3) committed an act that has resulted in an involuntary termination of parental rights
under section 260C.301, or a similar law of another jurisdiction; or

(4) committed an act that has resulted in the involuntary transfer of permanent legal and
physical custody of a child to a relative under section 260C.201, subdivision 11,
paragraph (d), clause (1), or a similar law of another jurisdiction.

(o) Persons who conduct assessments or investigations under this section shall take into
account accepted child-rearing practices of the culture in which a child participates and
accepted teacher discipline practices, which are not injurious to the child's health,
welfare, and safety.

(p) “Accidental” means a sudden, not reasonably foreseeable, and unexpected occurrence
or event which:

(1) is not likely to occur and could not have been prevented by exercise of due care; and
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(2) if occurring while a child is receiving services from a facility, happens when the
facility and the employee or person providing services in the facility are in compliance
with the laws and rules relevant to the occurrence or event.

(g) “Nonmaltreatment mistake” means:

(1) at the time of the incident, the individual was performing duties identified in the
center's child care program plan required under Minnesota Rules, part 9503.0045;

(2) the individual has not been determined responsible for a similar incident that resulted
in a finding of maltreatment for at least seven years;

(3) the individual has not been determined to have committed a similar nonmaltreatment
mistake under this paragraph for at least four years;

(4) any injury to a child resulting from the incident, if treated, is treated only with
remedies that are available over the counter, whether ordered by a medical professional
or not; and

(5) except for the period when the incident occurred, the facility and the individual
providing services were both in compliance with all licensing requirements relevant to
the incident.

This definition only applies to child care centers licensed under Minnesota Rules, chapter
9503. If clauses (1) to (5) apply, rather than making a determination of substantiated
maltreatment by the individual, the commissioner of human services shall determine that
a nonmaltreatment mistake was made by the individual.

Subd. 3. Persons mandated to report. (a) A person who knows or has reason to believe
a child is being neglected or physically or sexually abused, as defined in subdivision 2, or
has been neglected or physically or sexually abused within the preceding three years,
shall immediately report the information to the local welfare agency, agency responsible
for assessing or investigating the report, police department, or the county sheriff if the
person is:

(1) a professional or professional's delegate who is engaged in the practice of the healing
arts, social services, hospital administration, psychological or psychiatric treatment, child
care, education, correctional supervision, probation and correctional services, or law
enforcement; or

(2) employed as a member of the clergy and received the information while engaged in
ministerial duties, provided that a member of the clergy is not required by this
subdivision to report information that is otherwise privileged under section 595.02,
subdivision 1, paragraph (c).
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The police department or the county sheriff, upon receiving a report, shall immediately
notify the local welfare agency or agency responsible for assessing or investigating the
report, orally and in writing. The local welfare agency, or agency responsible for
assessing or investigating the report, upon receiving a report, shall immediately notify the
local police department or the county sheriff orally and in writing. The county sheriff and
the head of every local welfare agency, agency responsible for assessing or investigating
reports, and police department shall each designate a person within their agency,
department, or office who is responsible for ensuring that the notification duties of this
paragraph and paragraph (b) are carried out. Nothing in this subdivision shall be
construed to require more than one report from any institution, facility, school, or agency.

(b) Any person may voluntarily report to the local welfare agency, agency responsible for
assessing or investigating the report, police department, or the county sheriff if the person
knows, has reason to believe, or suspects a child is being or has been neglected or
subjected to physical or sexual abuse. The police department or the county sheriff, upon
receiving a report, shall immediately notify the local welfare agency or agency
responsible for assessing or investigating the report, orally and in writing. The local
welfare agency or agency responsible for assessing or investigating the report, upon
receiving a report, shall immediately notify the local police department or the county
sheriff orally and in writing.

(c) A person mandated to report physical or sexual child abuse or neglect occurring
within a licensed facility shall report the information to the agency responsible for
licensing the facility under sections 144.50 to 144.58; 241.021; 245A.01 to 245A.16; or
chapter 245B; or a nonlicensed personal care provider organization as defined in sections
256B.04, subdivision 16; and 256B.0625, subdivision 19. A health or corrections agency
receiving a report may request the local welfare agency to provide assistance pursuant to
subdivisions 10, 10a, and 10b. A board or other entity whose licensees perform work
within a school facility, upon receiving a complaint of alleged maltreatment, shall
provide information about the circumstances of the alleged maltreatment to the
commissioner of education. Section 13.03, subdivision 4, applies to data received by the
commissioner of education from a licensing entity.

(d) Any person mandated to report shall receive a summary of the disposition of any
report made by that reporter, including whether the case has been opened for child
protection or other services, or if a referral has been made to a community organization,
unless release would be detrimental to the best interests of the child. Any person who is
not mandated to report shall, upon request to the local welfare agency, receive a concise
summary of the disposition of any report made by that reporter, unless release would be
detrimental to the best interests of the child.

(e) For purposes of this section, “immediately” means as soon as possible but in no event
longer than 24 hours.

Subd. 3a. Report of deprivation of parental rights or kidnapping. A person mandated
to report under subdivision 3, who knows or has reason to know of a violation of section
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609.25 or 609.26, shall report the information to the local police department or the county
sheriff. Receipt by a local welfare agency of a report or notification of a report of a
violation of section 609.25 or 609.26 shall not be construed to invoke the duties of
subdivision 10, 10a, or 10b.

Subd. 3b. Agency responsible for assessing or investigating reports of maltreatment.
The Department of Education is the agency responsible for assessing or investigating
allegations of child maltreatment in schools as defined in sections 120A.05, subdivisions
9, 11, and 13; and 124D.10.

Subd. 3c. Local welfare agency, Department of Human Services or Department of
Health responsible for assessing or investigating reports of maltreatment. (a) The
county local welfare agency is the agency responsible for assessing or investigating
allegations of maltreatment in child foster care, family child care, legally unlicensed child
care, juvenile correctional facilities licensed under section 241.021 located in the local
welfare agency's county, and reports involving children served by an unlicensed personal
care provider organization under section 256B.0659. Copies of findings related to
personal care provider organizations under section 256B.0659 must be forwarded to the
Department of Human Services provider enrollment.

(b) The Department of Human Services is the agency responsible for assessing or
investigating allegations of maltreatment in facilities licensed under chapters 245A and
245B, except for child foster care and family child care.

(c) The Department of Health is the agency responsible for assessing or investigating
allegations of child maltreatment in facilities licensed under sections 144.50 to 144.58
and 144A.46.

(d) The commissioners of human services, public safety, and education must jointly
submit a written report by January 15, 2007, to the education policy and finance
committees of the legislature recommending the most efficient and effective allocation of
agency responsibility for assessing or investigating reports of maltreatment and must
specifically address allegations of maltreatment that currently are not the responsibility of
a designated agency.

Subd. 3d. Authority to interview. The agency responsible for assessing or investigating
reports of child maltreatment has the authority to interview the child, the person or
persons responsible for the child's care, the alleged perpetrator, and any other person with
knowledge of the abuse or neglect for the purpose of gathering the facts, assessing safety
and risk to the child, and formulating a plan.

Subd. 3e. Agency responsible for assessing or investigating reports of sexual abuse.
The local welfare agency is the agency responsible for investigating allegations of sexual
abuse if the alleged offender is the parent, guardian, sibling, or an individual functioning
within the family unit as a person responsible for the child's care, or a person with a
significant relationship to the child if that person resides in the child's household.
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Subd. 3f. Law enforcement agency responsible for investigating maltreatment. The
local law enforcement agency has responsibility for investigating any report of child
maltreatment if a violation of a criminal statute is alleged. Law enforcement and the
responsible agency must coordinate their investigations or assessments as required under
subdivision 10.

Subd. 4. Immunity from liability. (a) The following persons are immune from any civil
or criminal liability that otherwise might result from their actions, if they are acting in
good faith:

(1) any person making a voluntary or mandated report under subdivision 3 or under
section 626.5561 or assisting in an assessment under this section or under section
626.5561;

(2) any person with responsibility for performing duties under this section or supervisor
employed by a local welfare agency, the commissioner of an agency responsible for
operating or supervising a licensed or unlicensed day care facility, residential facility,
agency, hospital, sanitarium, or other facility or institution required to be licensed under
sections 144.50 to 144.58; 241.021; 245A.01 to 245A.16; or 245B, or a school as defined
in sections 120A.05, subdivisions 9, 11, and 13; and 124D.10; or a nonlicensed personal
care provider organization as defined in sections 256B.04, subdivision 16; and
256B.0625, subdivision 19a, complying with subdivision 10d; and

(3) any public or private school, facility as defined in subdivision 2, or the employee of
any public or private school or facility who permits access by a local welfare agency, the
Department of Education, or a local law enforcement agency and assists in an
investigation or assessment pursuant to subdivision 10 or under section 626.5561.

(b) A person who is a supervisor or person with responsibility for performing duties
under this section employed by a local welfare agency, the commissioner of human
services, or the commissioner of education complying with subdivisions 10 and 11 or
section 626.5561 or any related rule or provision of law is immune from any civil or
criminal liability that might otherwise result from the person's actions, if the person is (1)
acting in good faith and exercising due care, or (2) acting in good faith and following the
information collection procedures established under subdivision 10, paragraphs (h), (i),
and (j).

(c) This subdivision does not provide immunity to any person for failure to make a
required report or for committing neglect, physical abuse, or sexual abuse of a child.

(d) If a person who makes a voluntary or mandatory report under subdivision 3 prevails
in a civil action from which the person has been granted immunity under this subdivision,
the court may award the person attorney fees and costs.
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Subd. 4a. Retaliation prohibited. (a) An employer of any person required to make
reports under subdivision 3 shall not retaliate against the person for reporting in good
faith abuse or neglect pursuant to this section, or against a child with respect to whom a
report is made, because of the report.

(b) The employer of any person required to report under subdivision 3 who retaliates
against the person because of a report of abuse or neglect is liable to that person for
actual damages and, in addition, a penalty up to $10,000.

(c) There shall be a rebuttable presumption that any adverse action within 90 days of a
report is retaliatory. For purposes of this paragraph, the term “adverse action” refers to
action taken by an employer of a person required to report under subdivision 3 which is
involved in a report against the person making the report or the child with respect to
whom the report was made because of the report, and includes, but is not limited to:

(1) discharge, suspension, termination, or transfer from the facility, institution, school, or
agency;

(2) discharge from or termination of employment;
(3) demotion or reduction in remuneration for services; or

(4) restriction or prohibition of access to the facility, institution, school, agency, or
persons affiliated with it.

Subd. 5. Malicious and reckless reports. Any person who knowingly or recklessly
makes a false report under the provisions of this section shall be liable in a civil suit for
any actual damages suffered by the person or persons so reported and for any punitive
damages set by the court or jury, plus costs and reasonable attorney fees.

Subd. 6. Failure to report. (a) A person mandated by this section to report who knows
or has reason to believe that a child is neglected or physically or sexually abused, as
defined in subdivision 2, or has been neglected or physically or sexually abused within
the preceding three years, and fails to report is guilty of a misdemeanor.

(b) A person mandated by this section to report who knows or has reason to believe that
two or more children not related to the perpetrator have been physically or sexually
abused, as defined in subdivision 2, by the same perpetrator within the preceding ten
years, and fails to report is guilty of a gross misdemeanor.

(c) A parent, guardian, or caretaker who knows or reasonably should know that the
child's health is in serious danger and who fails to report as required by subdivision 2,
paragraph (c), is guilty of a gross misdemeanor if the child suffers substantial or great
bodily harm because of the lack of medical care. If the child dies because of the lack of
medical care, the person is guilty of a felony and may be sentenced to imprisonment for
not more than two years or to payment of a fine of not more than $4,000, or both. The
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provision in section 609.378, subdivision 1, paragraph (a), clause (1), providing that a
parent, guardian, or caretaker may, in good faith, select and depend on spiritual means or
prayer for treatment or care of a child, does not exempt a parent, guardian, or caretaker
from the duty to report under this subdivision.

Subd. 6a. Failure to notify. If a local welfare agency receives a report under subdivision
3, paragraph (a) or (b) and fails to notify the local police department or county sheriff as
required by subdivision 3, paragraph (a) or (b), the person within the agency who is
responsible for ensuring that notification is made shall be subject to disciplinary action in
keeping with the agency's existing policy or collective bargaining agreement on
discipline of employees. If a local police department or a county sheriff receives a report
under subdivision 3, paragraph (a) or (b) and fails to notify the local welfare agency as
required by subdivision 3, paragraph (a) or (b), the person within the police department or
county sheriff's office who is responsible for ensuring that notification is made shall be
subject to disciplinary action in keeping with the agency's existing policy or collective
bargaining agreement on discipline of employees.

Subd. 7. Report. (a) An oral report shall be made immediately by telephone or
otherwise. An oral report made by a person required under subdivision 3 to report shall
be followed within 72 hours, exclusive of weekends and holidays, by a report in writing
to the appropriate police department, the county sheriff, the agency responsible for
assessing or investigating the report, or the local welfare agency, unless the appropriate
agency has informed the reporter that the oral information does not constitute a report
under subdivision 10. The local welfare agency shall determine if the report is accepted
for an assessment or investigation as soon as possible but in no event longer than 24
hours after the report is received. Any report shall be of sufficient content to identify the
child, any person believed to be responsible for the abuse or neglect of the child if the
person is known, the nature and extent of the abuse or neglect and the name and address
of the reporter. If requested, the local welfare agency or the agency responsible for
assessing or investigating the report shall inform the reporter within ten days after the
report is made, either orally or in writing, whether the report was accepted for assessment
or investigation. Written reports received by a police department or the county sheriff
shall be forwarded immediately to the local welfare agency or the agency responsible for
assessing or investigating the report. The police department or the county sheriff may
keep copies of reports received by them. Copies of written reports received by a local
welfare department or the agency responsible for assessing or investigating the report
shall be forwarded immediately to the local police department or the county sheriff.

(b) Notwithstanding paragraph (a), the commissioner of education must inform the
parent, guardian, or legal custodian of the child who is the subject of a report of alleged
maltreatment in a school facility within ten days of receiving the report, either orally or in
writing, whether the commissioner is assessing or investigating the report of alleged
maltreatment.

(c) A written copy of a report maintained by personnel of agencies, other than welfare or
law enforcement agencies, which are subject to chapter 13 shall be confidential. An

National Center for Prosecution of Child Abuse 94
National District Attorneys Association


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000044&DocName=MNSTS609.378&FindType=L&ReferencePositionType=T&ReferencePosition=SP_2add000034c06

individual subject of the report may obtain access to the original report as provided by
subdivision 11.

Subd. 8. Evidence not privileged. No evidence relating to the neglect or abuse of a child
or to any prior incidents of neglect or abuse involving any of the same persons accused of
neglect or abuse shall be excluded in any proceeding arising out of the alleged neglect or
physical or sexual abuse on the grounds of privilege set forth in section 595.02,
subdivision 1, paragraph (a), (d), or (g).

Subd. 9. Mandatory reporting to medical examiner or coroner. When a person
required to report under the provisions of subdivision 3 knows or has reason to believe a
child has died as a result of neglect or physical or sexual abuse, the person shall report
that information to the appropriate medical examiner or coroner instead of the local
welfare agency, police department, or county sheriff. Medical examiners or coroners shall
notify the local welfare agency or police department or county sheriff in instances in
which they believe that the child has died as a result of neglect or physical or sexual
abuse. The medical examiner or coroner shall complete an investigation as soon as
feasible and report the findings to the police department or county sheriff and the local
welfare agency. If the child was receiving services or treatment for mental illness,
developmentally disabled, chemical dependency, or emotional disturbance from an
agency, facility, or program as defined in section 245.91, the medical examiner or
coroner shall also notify and report findings to the ombudsman established under sections
245.91 to 245.97.

Subd. 10. Duties of local welfare agency and local law enforcement agency upon
receipt of report. (a) Upon receipt of a report, the local welfare agency shall determine
whether to conduct a family assessment or an investigation as appropriate to prevent or
provide a remedy for child maltreatment. The local welfare agency:

(1) shall conduct an investigation on reports involving substantial child endangerment;

(2) shall begin an immediate investigation if, at any time when it is using a family
assessment response, it determines that there is reason to believe that substantial child
endangerment or a serious threat to the child's safety exists;

(3) may conduct a family assessment for reports that do not allege substantial child
endangerment. In determining that a family assessment is appropriate, the local welfare
agency may consider issues of child safety, parental cooperation, and the need for an
immediate response; and

(4) may conduct a family assessment on a report that was initially screened and assigned
for an investigation. In determining that a complete investigation is not required, the local
welfare agency must document the reason for terminating the investigation and notify the
local law enforcement agency if the local law enforcement agency is conducting a joint
investigation.
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If the report alleges neglect, physical abuse, or sexual abuse by a parent, guardian, or
individual functioning within the family unit as a person responsible for the child's care,
or sexual abuse by a person with a significant relationship to the child when that person
resides in the child's household or by a sibling, the local welfare agency shall
immediately conduct a family assessment or investigation as identified in clauses (1) to
(4). In conducting a family assessment or investigation, the local welfare agency shall
gather information on the existence of substance abuse and domestic violence and offer
services for purposes of preventing future child maltreatment, safeguarding and
enhancing the welfare of the abused or neglected minor, and supporting and preserving
family life whenever possible. If the report alleges a violation of a criminal statute
involving sexual abuse, physical abuse, or neglect or endangerment, under section
609.378, the local law enforcement agency and local welfare agency shall coordinate the
planning and execution of their respective investigation and assessment efforts to avoid a
duplication of fact-finding efforts and multiple interviews. Each agency shall prepare a
separate report of the results of its investigation. In cases of alleged child maltreatment
resulting in death, the local agency may rely on the fact-finding efforts of a law
enforcement investigation to make a determination of whether or not maltreatment
occurred. When necessary the local welfare agency shall seek authority to remove the
child from the custody of a parent, guardian, or adult with whom the child is living. In
performing any of these duties, the local welfare agency shall maintain appropriate
records.

If the family assessment or investigation indicates there is a potential for abuse of alcohol
or other drugs by the parent, guardian, or person responsible for the child's care, the local
welfare agency shall conduct a chemical use assessment pursuant to Minnesota Rules,
part 9530.6615.

(b) When a local agency receives a report or otherwise has information indicating that a
child who is a client, as defined in section 245.91, has been the subject of physical abuse,
sexual abuse, or neglect at an agency, facility, or program as defined in section 245.91, it
shall, in addition to its other duties under this section, immediately inform the
ombudsman established under sections 245.91 to 245.97. The commissioner of education
shall inform the ombudsman established under sections 245.91 to 245.97 of reports
regarding a child defined as a client in section 245.91 that maltreatment occurred at a
school as defined in sections 120A.05, subdivisions 9, 11, and 13, and 124D.10.

(c) Authority of the local welfare agency responsible for assessing or investigating the
child abuse or neglect report, the agency responsible for assessing or investigating the
report, and of the local law enforcement agency for investigating the alleged abuse or
neglect includes, but is not limited to, authority to interview, without parental consent,
the alleged victim and any other minors who currently reside with or who have resided
with the alleged offender. The interview may take place at school or at any facility or
other place where the alleged victim or other minors might be found or the child may be
transported to, and the interview conducted at, a place appropriate for the interview of a
child designated by the local welfare agency or law enforcement agency. The interview
may take place outside the presence of the alleged offender or parent, legal custodian,
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guardian, or school official. For family assessments, it is the preferred practice to request
a parent or guardian's permission to interview the child prior to conducting the child
interview, unless doing so would compromise the safety assessment. Except as provided
in this paragraph, the parent, legal custodian, or guardian shall be notified by the
responsible local welfare or law enforcement agency no later than the conclusion of the
investigation or assessment that this interview has occurred. Notwithstanding rule 32 of
the Minnesota Rules of Procedure for Juvenile Courts, the juvenile court may, after
hearing on an ex parte motion by the local welfare agency, order that, where reasonable
cause exists, the agency withhold notification of this interview from the parent, legal
custodian, or guardian. If the interview took place or is to take place on school property,
the order shall specify that school officials may not disclose to the parent, legal custodian,
or guardian the contents of the notification of intent to interview the child on school
property, as provided under this paragraph, and any other related information regarding
the interview that may be a part of the child's school record. A copy of the order shall be
sent by the local welfare or law enforcement agency to the appropriate school official.

(d) When the local welfare, local law enforcement agency, or the agency responsible for
assessing or investigating a report of maltreatment determines that an interview should
take place on school property, written notification of intent to interview the child on
school property must be received by school officials prior to the interview. The
notification shall include the name of the child to be interviewed, the purpose of the
interview, and a reference to the statutory authority to conduct an interview on school
property. For interviews conducted by the local welfare agency, the notification shall be
signed by the chair of the local social services agency or the chair's designee. The
notification shall be private data on individuals subject to the provisions of this
paragraph. School officials may not disclose to the parent, legal custodian, or guardian
the contents of the notification or any other related information regarding the interview
until notified in writing by the local welfare or law enforcement agency that the
investigation or assessment has been concluded, unless a school employee or agent is
alleged to have maltreated the child. Until that time, the local welfare or law enforcement
agency or the agency responsible for assessing or investigating a report of maltreatment
shall be solely responsible for any disclosures regarding the nature of the assessment or
investigation.

Except where the alleged offender is believed to be a school official or employee, the
time and place, and manner of the interview on school premises shall be within the
discretion of school officials, but the local welfare or law enforcement agency shall have
the exclusive authority to determine who may attend the interview. The conditions as to
time, place, and manner of the interview set by the school officials shall be reasonable
and the interview shall be conducted not more than 24 hours after the receipt of the
notification unless another time is considered necessary by agreement between the school
officials and the local welfare or law enforcement agency. Where the school fails to
comply with the provisions of this paragraph, the juvenile court may order the school to
comply. Every effort must be made to reduce the disruption of the educational program
of the child, other students, or school staff when an interview is conducted on school
premises.
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(e) Where the alleged offender or a person responsible for the care of the alleged victim
or other minor prevents access to the victim or other minor by the local welfare agency,
the juvenile court may order the parents, legal custodian, or guardian to produce the
alleged victim or other minor for questioning by the local welfare agency or the local law
enforcement agency outside the presence of the alleged offender or any person
responsible for the child's care at reasonable places and times as specified by court order.

(f) Before making an order under paragraph (e), the court shall issue an order to show
cause, either upon its own motion or upon a verified petition, specifying the basis for the
requested interviews and fixing the time and place of the hearing. The order to show
cause shall be served personally and shall be heard in the same manner as provided in
other cases in the juvenile court. The court shall consider the need for appointment of a
guardian ad litem to protect the best interests of the child. If appointed, the guardian ad
litem shall be present at the hearing on the order to show cause.

(g) The commissioner of human services, the ombudsman for mental health and
developmental disabilities, the local welfare agencies responsible for investigating
reports, the commissioner of education, and the local law enforcement agencies have the
right to enter facilities as defined in subdivision 2 and to inspect and copy the facility's
records, including medical records, as part of the investigation. Notwithstanding the
provisions of chapter 13, they also have the right to inform the facility under
investigation that they are conducting an investigation, to disclose to the facility the
names of the individuals under investigation for abusing or neglecting a child, and to
provide the facility with a copy of the report and the investigative findings.

(h) The local welfare agency responsible for conducting a family assessment or
investigation shall collect available and relevant information to determine child safety,
risk of subsequent child maltreatment, and family strengths and needs and share not
public information with an Indian’s tribal social services agency without violating any
law of the state that may otherwise impose duties of confidentiality on the local welfare
agency in order to implement the tribal state agreement. The local welfare agency or the
agency responsible for investigating the report shall collect available and relevant
information to ascertain whether maltreatment occurred and whether protective services
are needed. Information collected includes, when relevant, information with regard to the
person reporting the alleged maltreatment, including the nature of the reporter's
relationship to the child and to the alleged offender, and the basis of the reporter's
knowledge for the report; the child allegedly being maltreated; the alleged offender; the
child's caretaker; and other collateral sources having relevant information related to the
alleged maltreatment. The local welfare agency or the agency responsible for assessing or
investigating the report may make a determination of no maltreatment early in an
assessment, and close the case and retain immunity, if the collected information shows no
basis for a full assessment or investigation.

Information relevant to the assessment or investigation must be asked for, and may
include:
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(1) the child's sex and age, prior reports of maltreatment, information relating to
developmental functioning, credibility of the child's statement, and whether the
information provided under this clause is consistent with other information collected
during the course of the assessment or investigation;

(2) the alleged offender's age, a record check for prior reports of maltreatment, and
criminal charges and convictions. The local welfare agency or the agency responsible for
assessing or investigating the report must provide the alleged offender with an
opportunity to make a statement. The alleged offender may submit supporting
documentation relevant to the assessment or investigation;

(3) collateral source information regarding the alleged maltreatment and care of the child.
Collateral information includes, when relevant: (i) a medical examination of the child; (ii)
prior medical records relating to the alleged maltreatment or the care of the child
maintained by any facility, clinic, or health care professional and an interview with the
treating professionals; and (iii) interviews with the child's caretakers, including the child's
parent, guardian, foster parent, child care provider, teachers, counselors, family members,
relatives, and other persons who may have knowledge regarding the alleged maltreatment
and the care of the child; and

(4) information on the existence of domestic abuse and violence in the home of the child,
and substance abuse.

Nothing in this paragraph precludes the local welfare agency, the local law enforcement
agency, or the agency responsible for assessing or investigating the report from collecting
other relevant information necessary to conduct the assessment or investigation.
Notwithstanding sections 13.384 or 144.291 to 144.298, the local welfare agency has
access to medical data and records for purposes of clause (3). Notwithstanding the data's
classification in the possession of any other agency, data acquired by the local welfare
agency or the agency responsible for assessing or investigating the report during the
course of the assessment or investigation are private data on individuals and must be
maintained in accordance with subdivision 11. Data of the commissioner of education
collected or maintained during and for the purpose of an investigation of alleged
maltreatment in a school are governed by this section, notwithstanding the data's
classification as educational, licensing, or personnel data under chapter 13.

In conducting an assessment or investigation involving a school facility as defined in
subdivision 2, paragraph (i), the commissioner of education shall collect investigative
reports and data that are relevant to a report of maltreatment and are from local law
enforcement and the school facility.

(i) Upon receipt of a report, the local welfare agency shall conduct a face-to-face contact
with the child reported to be maltreated and with the child's primary caregiver sufficient
to complete a safety assessment and ensure the immediate safety of the child. The face-
to-face contact with the child and primary caregiver shall occur immediately if substantial
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child endangerment is alleged and within five calendar days for all other reports. If the
alleged offender was not already interviewed as the primary caregiver, the local welfare
agency shall also conduct a face-to-face interview with the alleged offender in the early
stages of the assessment or investigation. At the initial contact, the local child welfare
agency or the agency responsible for assessing or investigating the report must inform the
alleged offender of the complaints or allegations made against the individual in a manner
consistent with laws protecting the rights of the person who made the report. The
interview with the alleged offender may be postponed if it would jeopardize an active law
enforcement investigation.

(1) When conducting an investigation, the local welfare agency shall use a question and
answer interviewing format with questioning as nondirective as possible to elicit
spontaneous responses. For investigations only, the following interviewing methods and
procedures must be used whenever possible when collecting information:

(1) audio recordings of all interviews with witnesses and collateral sources; and

(2) in cases of alleged sexual abuse, audio-video recordings of each interview with the
alleged victim and child witnesses.

(k) In conducting an assessment or investigation involving a school facility as defined in
subdivision 2, paragraph (i), the commissioner of education shall collect available and
relevant information and use the procedures in paragraphs (i), (k), and subdivision 3d,
except that the requirement for face-to-face observation of the child and face-to-face
interview of the alleged offender is to occur in the initial stages of the assessment or
investigation provided that the commissioner may also base the assessment or
investigation on investigative reports and data received from the school facility and local
law enforcement, to the extent those investigations satisfy the requirements of paragraphs
(i) and (k), and subdivision 3d.

Subd. 10a. Law enforcement agency responsibility for investigation; welfare agency
reliance on law enforcement fact-finding; welfare agency offer of services. (a) If the
report alleges neglect, physical abuse, or sexual abuse by a person who is not a parent,
guardian, sibling, person responsible for the child's care functioning within the family
unit, or a person who lives in the child's household and who has a significant relationship
to the child, in a setting other than a facility as defined in subdivision 2, the local welfare
agency shall immediately notify the appropriate law enforcement agency, which shall
conduct an investigation of the alleged abuse or neglect if a violation of a criminal statute
is alleged.

(b) The local agency may rely on the fact-finding efforts of the law enforcement
investigation conducted under this subdivision to make a determination whether or not
threatened injury or other maltreatment has occurred under subdivision 2 if an alleged
offender has minor children or lives with minors.

National Center for Prosecution of Child Abuse 100
National District Attorneys Association



(c) The local welfare agency shall offer appropriate social services for the purpose of
safeguarding and enhancing the welfare of the abused or neglected minor.

Subd. 10b. Duties of commissioner; neglect or abuse in facility. (a) This section
applies to the commissioners of human services, health, and education. The
commissioner of the agency responsible for assessing or investigating the report shall
immediately assess or investigate if the report alleges that:

(1) a child who is in the care of a facility as defined in subdivision 2 is neglected,
physically abused, sexually abused, or is the victim of maltreatment in a facility by an
individual in that facility, or has been so neglected or abused, or been the victim of
maltreatment in a facility by an individual in that facility within the three years preceding
the report; or

(2) a child was neglected, physically abused, sexually abused, or is the victim of
maltreatment in a facility by an individual in a facility defined in subdivision 2, while in
the care of that facility within the three years preceding the report.

The commissioner of the agency responsible for assessing or investigating the report shall
arrange for the transmittal to the commissioner of reports received by local agencies and
may delegate to a local welfare agency the duty to investigate reports. In conducting an
investigation under this section, the commissioner has the powers and duties specified for
local welfare agencies under this section. The commissioner of the agency responsible for
assessing or investigating the report or local welfare agency may interview any children
who are or have been in the care of a facility under investigation and their parents,
guardians, or legal custodians.

(b) Prior to any interview, the commissioner of the agency responsible for assessing or
investigating the report or local welfare agency shall notify the parent, guardian, or legal
custodian of a child who will be interviewed in the manner provided for in subdivision
10d, paragraph (a). If reasonable efforts to reach the parent, guardian, or legal custodian
of a child in an out-of-home placement have failed, the child may be interviewed if there
is reason to believe the interview is necessary to protect the child or other children in the
facility. The commissioner of the agency responsible for assessing or investigating the
report or local agency must provide the information required in this subdivision to the
parent, guardian, or legal custodian of a child interviewed without parental notification as
soon as possible after the interview. When the investigation is completed, any parent,
guardian, or legal custodian notified under this subdivision shall receive the written
memorandum provided for in subdivision 10d, paragraph (c).

(c) In conducting investigations under this subdivision the commissioner or local welfare
agency shall obtain access to information consistent with subdivision 10, paragraphs (h),
(i), and (j). In conducting assessments or investigations under this subdivision, the
commissioner of education shall obtain access to reports and investigative data that are
relevant to a report of maltreatment and are in the possession of a school facility as
defined in subdivision 2, paragraph (i), notwithstanding the classification of the data as
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educational or personnel data under chapter 13. This includes, but is not limited to,
school investigative reports, information concerning the conduct of school personnel
alleged to have committed maltreatment of students, information about witnesses, and
any protective or corrective action taken by the school facility regarding the school
personnel alleged to have committed maltreatment.

(d) The commissioner may request assistance from the local social services agency.

Subd. 10c. Duties of local social service agency upon receipt of report of medical
neglect. If the report alleges medical neglect as defined in section 260C.007, subdivision
6, clause (5), the local welfare agency shall, in addition to its other duties under this
section, immediately consult with designated hospital staff and with the parents of the
infant to verify that appropriate nutrition, hydration, and medication are being provided;
and shall immediately secure an independent medical review of the infant's medical
charts and records and, if necessary, seek a court order for an independent medical
examination of the infant. If the review or examination leads to a conclusion of medical
neglect, the agency shall intervene on behalf of the infant by initiating legal proceedings
under section 260C.141 and by filing an expedited motion to prevent the withholding of
medically indicated treatment.

Subd. 10d. Notification of neglect or abuse in facility. (a) When a report is received
that alleges neglect, physical abuse, sexual abuse, or maltreatment of a child while in the
care of a licensed or unlicensed day care facility, residential facility, agency, hospital,
sanitarium, or other facility or institution required to be licensed according to sections
144.50 to 144.58; 241.021; or 245A.01 to 245A.16; or chapter 245B, or a school as
defined in sections 120A.05, subdivisions 9, 11, and 13; and 124D.10; or a nonlicensed
personal care provider organization as defined in section 256B.04, subdivision 16, and
256B.0625, subdivision 19a, the commissioner of the agency responsible for assessing or
investigating the report or local welfare agency investigating the report shall provide the
following information to the parent, guardian, or legal custodian of a child alleged to
have been neglected, physically abused, sexually abused, or the victim of maltreatment of
a child in the facility: the name of the facility; the fact that a report alleging neglect,
physical abuse, sexual abuse, or maltreatment of a child in the facility has been received;
the nature of the alleged neglect, physical abuse, sexual abuse, or maltreatment of a child
in the facility; that the agency is conducting an assessment or investigation; any
protective or corrective measures being taken pending the outcome of the investigation;
and that a written memorandum will be provided when the investigation is completed.

(b) The commissioner of the agency responsible for assessing or investigating the report
or local welfare agency may also provide the information in paragraph (a) to the parent,
guardian, or legal custodian of any other child in the facility if the investigative agency
knows or has reason to believe the alleged neglect, physical abuse, sexual abuse, or
maltreatment of a child in the facility has occurred. In determining whether to exercise
this authority, the commissioner of the agency responsible for assessing or investigating
the report or local welfare agency shall consider the seriousness of the alleged neglect,
physical abuse, sexual abuse, or maltreatment of a child in the facility; the number of
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children allegedly neglected, physically abused, sexually abused, or victims of
maltreatment of a child in the facility; the number of alleged perpetrators; and the length
of the investigation. The facility shall be notified whenever this discretion is exercised.

(c) When the commissioner of the agency responsible for assessing or investigating the
report or local welfare agency has completed its investigation, every parent, guardian, or
legal custodian previously notified of the investigation by the commissioner or local
welfare agency shall be provided with the following information in a written
memorandum: the name of the facility investigated; the nature of the alleged neglect,
physical abuse, sexual abuse, or maltreatment of a child in the facility; the investigator's
name; a summary of the investigation findings; a statement whether maltreatment was
found; and the protective or corrective measures that are being or will be taken. The
memorandum shall be written in a manner that protects the identity of the reporter and
the child and shall not contain the name, or to the extent possible, reveal the identity of
the alleged perpetrator or of those interviewed during the investigation. If maltreatment is
determined to exist, the commissioner or local welfare agency shall also provide the
written memorandum to the parent, guardian, or legal custodian of each child in the
facility who had contact with the individual responsible for the maltreatment. When the
facility is the responsible party for maltreatment, the commissioner or local welfare
agency shall also provide the written memorandum to the parent, guardian, or legal
custodian of each child who received services in the population of the facility where the
maltreatment occurred. This notification must be provided to the parent, guardian, or
legal custodian of each child receiving services from the time the maltreatment occurred
until either the individual responsible for maltreatment is no longer in contact with a child
or children in the facility or the conclusion of the investigation. In the case of
maltreatment within a school facility, as defined in sections 120A.05, subdivisions 9, 11,
and 13, and 124D.10, the commissioner of education need not provide notification to
parents, guardians, or legal custodians of each child in the facility, but shall, within ten
days after the investigation is completed, provide written notification to the parent,
guardian, or legal custodian of any student alleged to have been maltreated. The
commissioner of education may notify the parent, guardian, or legal custodian of any
student involved as a witness to alleged maltreatment.

Subd. 10e. Determinations. (a) The local welfare agency shall conclude the family
assessment or the investigation within 45 days of the receipt of a report. The conclusion
of the assessment or investigation may be extended to permit the completion of a criminal
investigation or the receipt of expert information requested within 45 days of the receipt
of the report.

(b) After conducting a family assessment, the local welfare agency shall determine
whether services are needed to address the safety of the child and other family members
and the risk of subsequent maltreatment.

(c) After conducting an investigation, the local welfare agency shall make two
determinations: first, whether maltreatment has occurred; and second, whether child
protective services are needed.
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(d) If the commissioner of education conducts an assessment or investigation, the
commissioner shall determine whether maltreatment occurred and what corrective or
protective action was taken by the school facility. If a determination is made that
maltreatment has occurred, the commissioner shall report to the employer, the school
board, and any appropriate licensing entity the determination that maltreatment occurred
and what corrective or protective action was taken by the school facility. In all other
cases, the commissioner shall inform the school board or employer that a report was
received, the subject of the report, the date of the initial report, the category of
maltreatment alleged as defined in paragraph (f), the fact that maltreatment was not
determined, and a summary of the specific reasons for the determination.

(e) When maltreatment is determined in an investigation involving a facility, the
investigating agency shall also determine whether the facility or individual was
responsible, or whether both the facility and the individual were responsible for the
maltreatment using the mitigating factors in paragraph (i). Determinations under this
subdivision must be made based on a preponderance of the evidence and are private data
on individuals or nonpublic data as maintained by the commissioner of education.

(F) For the purposes of this subdivision, “maltreatment” means any of the following acts
or omissions:

(1) physical abuse as defined in subdivision 2, paragraph (g);

(2) neglect as defined in subdivision 2, paragraph (f);

(3) sexual abuse as defined in subdivision 2, paragraph (d);

(4) mental injury as defined in subdivision 2, paragraph (m); or

(5) maltreatment of a child in a facility as defined in subdivision 2, paragraph (i).

(9) For the purposes of this subdivision, a determination that child protective services are
needed means that the local welfare agency has documented conditions during the
assessment or investigation sufficient to cause a child protection worker, as defined in
section 626.559, subdivision 1, to conclude that a child is at significant risk of
maltreatment if protective intervention is not provided and that the individuals

responsible for the child's care have not taken or are not likely to take actions to protect
the child from maltreatment or risk of maltreatment.

(h) This subdivision does not mean that maltreatment has occurred solely because the
child's parent, guardian, or other person responsible for the child's care in good faith
selects and depends upon spiritual means or prayer for treatment or care of disease or
remedial care of the child, in lieu of medical care. However, if lack of medical care may
result in serious danger to the child's health, the local welfare agency may ensure that
necessary medical services are provided to the child.
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(i) When determining whether the facility or individual is the responsible party, or
whether both the facility and the individual are responsible for determined maltreatment
in a facility, the investigating agency shall consider at least the following mitigating
factors:

(1) whether the actions of the facility or the individual caregivers were according to, and
followed the terms of, an erroneous physician order, prescription, individual care plan, or
directive; however, this is not a mitigating factor when the facility or caregiver was
responsible for the issuance of the erroneous order, prescription, individual care plan, or
directive or knew or should have known of the errors and took no reasonable measures to
correct the defect before administering care;

(2) comparative responsibility between the facility, other caregivers, and requirements
placed upon an employee, including the facility's compliance with related regulatory
standards and the adequacy of facility policies and procedures, facility training, an
individual's participation in the training, the caregiver's supervision, and facility staffing
levels and the scope of the individual employee's authority and discretion; and

(3) whether the facility or individual followed professional standards in exercising
professional judgment.

The evaluation of the facility's responsibility under clause (2) must not be based on the
completeness of the risk assessment or risk reduction plan required under section
245A.66, but must be based on the facility's compliance with the regulatory standards for
policies and procedures, training, and supervision as cited in Minnesota Statutes and
Minnesota Rules.

(J) Notwithstanding paragraph (i), when maltreatment is determined to have been
committed by an individual who is also the facility license holder, both the individual and
the facility must be determined responsible for the maltreatment, and both the
background study disqualification standards under section 245C.15, subdivision 4, and
the licensing actions under sections 245A.06 or 245A.07 apply.

(k) Individual counties may implement more detailed definitions or criteria that indicate
which allegations to investigate, as long as a county's policies are consistent with the
definitions in the statutes and rules and are approved by the county board. Each local
welfare agency shall periodically inform mandated reporters under subdivision 3 who
work in the county of the definitions of maltreatment in the statutes and rules and any
additional definitions or criteria that have been approved by the county board.

Subd. 10f. Notice of determinations. Within ten working days of the conclusion of a
family assessment, the local welfare agency shall notify the parent or guardian of the
child of the need for services to address child safety concerns or significant risk of
subsequent child maltreatment. The local welfare agency and the family may also jointly
agree that family support and family preservation services are needed. Within ten
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working days of the conclusion of an investigation, the local welfare agency or agency
responsible for assessing or investigating the report shall notify the parent or guardian of
the child, the person determined to be maltreating the child, and if applicable, the director
of the facility, of the determination and a summary of the specific reasons for the
determination. When the investigation involves a child foster care setting that is
monitored by a private licensing agency under section 245A.16, the local welfare agency
responsible for assessing or investigating the report shall notify the private licensing
agency of the determination and shall provide a summary of the specific reasons for the
determination. The notice to the private licensing agency must include identifying private
data, but not the identity of the reporter of maltreatment. The notice must also include a
certification that the information collection procedures under subdivision 10, paragraphs
(h), (i), and (j), were followed and a notice of the right of a data subject to obtain access
to other private data on the subject collected, created, or maintained under this section. In
addition, the notice shall include the length of time that the records will be kept under
subdivision 11c. The investigating agency shall notify the parent or guardian of the child
who is the subject of the report, and any person or facility determined to have maltreated
a child, of their appeal or review rights under this section or section 256.022. The notice
must also state that a finding of maltreatment may result in denial of a license application
or background study disqualification under chapter 245C related to employment or
services that are licensed by the Department of Human Services under chapter 245A, the
Department of Health under chapter 144 or 144A, the Department of Corrections under
section 241.021, and from providing services related to an unlicensed personal care
provider organization under chapter 256B.

Subd. 10g. Interstate data exchange. All reports and records created, collected, or
maintained under this section by a local social service agency or law enforcement agency
may be disclosed to a local social service or other child welfare agency of another state
when the agency certifies that:

(1) the reports and records are necessary in order to conduct an investigation of actions
that would qualify as sexual abuse, physical abuse, or neglect under this section; and

(2) the reports and records will be used only for purposes of a child protection assessment
or investigation and will not be further disclosed to any other person or agency.

The local social service agency or law enforcement agency in this state shall keep a
record of all records or reports disclosed pursuant to this subdivision and of any agency
to which the records or reports are disclosed. If in any case records or reports are
disclosed before a determination is made under subdivision 10e, or a disposition of any
criminal proceedings is reached, the local social service agency or law enforcement
agency in this state shall forward the determination or disposition to any agency that has
received any report or record under this subdivision.

Subd. 10h. Child abuse data; release to family court services. The responsible
authority or its designee of a local welfare agency may release private or confidential data
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on an active case involving assessment or investigation of actions that are defined as
sexual abuse, physical abuse, or neglect under this section to a court services agency if:

(1) the court services agency has an active case involving a common client or clients who
are the subject of the data; and

(2) the data are necessary for the court services agency to effectively process the court
services' case, including investigating or performing other duties relating to the case
required by law.

The data disclosed under this subdivision may be used only for purposes of the active
court services case described in clause (1) and may not be further disclosed to any other
person or agency, except as authorized by law.

Subd. 10i. Administrative reconsideration; review panel. (a) Administrative
reconsideration is not applicable in family assessments since no determination concerning
maltreatment is made. For investigations, except as provided under paragraph (e), an
individual or facility that the commissioner of human services, a local social service
agency, or the commissioner of education determines has maltreated a child, an interested
person acting on behalf of the child, regardless of the determination, who contests the
investigating agency's final determination regarding maltreatment, may request the
investigating agency to reconsider its final determination regarding maltreatment. The
request for reconsideration must be submitted in writing to the investigating agency
within 15 calendar days after receipt of notice of the final determination regarding
maltreatment or, if the request is made by an interested person who is not entitled to
notice, within 15 days after receipt of the notice by the parent or guardian of the child. If
mailed, the request for reconsideration must be postmarked and sent to the investigating
agency within 15 calendar days of the individual's or facility's receipt of the final
determination. If the request for reconsideration is made by personal service, it must be
received by the investigating agency within 15 calendar days after the individual's or
facility's receipt of the final determination. Effective January 1, 2002, an individual who
was determined to have maltreated a child under this section and who was disqualified on
the basis of serious or recurring maltreatment under sections 245C.14 and 245C.15, may
request reconsideration of the maltreatment determination and the disqualification. The
request for reconsideration of the maltreatment determination and the disqualification
must be submitted within 30 calendar days of the individual's receipt of the notice of
disqualification under sections 245C.16 and 245C.17. If mailed, the request for
reconsideration of the maltreatment determination and the disqualification must be
postmarked and sent to the investigating agency within 30 calendar days of the
individual's receipt of the maltreatment determination and notice of disqualification. If
the request for reconsideration is made by personal service, it must be received by the
investigating agency within 30 calendar days after the individual's receipt of the notice of
disqualification.

(b) Except as provided under paragraphs (e) and (f), if the investigating agency denies the
request or fails to act upon the request within 15 working days after receiving the request
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for reconsideration, the person or facility entitled to a fair hearing under section 256.045
may submit to the commissioner of human services or the commissioner of education a
written request for a hearing under that section. Section 256.045 also governs hearings
requested to contest a final determination of the commissioner of education. For reports
involving maltreatment of a child in a facility, an interested person acting on behalf of the
child may request a review by the Child Maltreatment Review Panel under section
256.022 if the investigating agency denies the request or fails to act upon the request or if
the interested person contests a reconsidered determination. The investigating agency
shall notify persons who request reconsideration of their rights under this paragraph. The
request must be submitted in writing to the review panel and a copy sent to the
investigating agency within 30 calendar days of receipt of notice of a denial of a request
for reconsideration or of a reconsidered determination. The request must specifically
identify the aspects of the agency determination with which the person is dissatisfied.

(c) If, as a result of a reconsideration or review, the investigating agency changes the
final determination of maltreatment, that agency shall notify the parties specified in
subdivisions 10b, 10d, and 10f.

(d) Except as provided under paragraph (f), if an individual or facility contests the
investigating agency's final determination regarding maltreatment by requesting a fair
hearing under section 256.045, the commissioner of human services shall assure that the
hearing is conducted and a decision is reached within 90 days of receipt of the request for
a hearing. The time for action on the decision may be extended for as many days as the
hearing is postponed or the record is held open for the benefit of either party.

(e) If an individual was disqualified under sections 245C.14 and 245C.15, on the basis of
a determination of maltreatment, which was serious or recurring, and the individual has
requested reconsideration of the maltreatment determination under paragraph (a) and
requested reconsideration of the disqualification under sections 245C.21 to 245C.27,
reconsideration of the maltreatment determination and reconsideration of the
disqualification shall be consolidated into a single reconsideration. If reconsideration of
the maltreatment determination is denied and the individual remains disqualified
following a reconsideration decision, the individual may request a fair hearing under
section 256.045. If an individual requests a fair hearing on the maltreatment
determination and the disqualification, the scope of the fair hearing shall include both the
maltreatment determination and the disqualification.

(F) If a maltreatment determination or a disqualification based on serious or recurring
maltreatment is the basis for a denial of a license under section 245A.05 or a licensing
sanction under section 245A.07, the license holder has the right to a contested case
hearing under chapter 14 and Minnesota Rules, parts 1400.8505 to 1400.8612. As
provided for under section 245A.08, subdivision 2a, the scope of the contested case
hearing shall include the maltreatment determination, disqualification, and licensing
sanction or denial of a license. In such cases, a fair hearing regarding the maltreatment
determination and disqualification shall not be conducted under section 256.045. Except
for family child care and child foster care, reconsideration of a maltreatment
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determination as provided under this subdivision, and reconsideration of a
disqualification as provided under section 245C.22, shall also not be conducted when:

(1) a denial of a license under section 245A.05 or a licensing sanction under section
245A.07, is based on a determination that the license holder is responsible for
maltreatment or the disqualification of a license holder based on serious or recurring
maltreatment;

(2) the denial of a license or licensing sanction is issued at the same time as the
maltreatment determination or disqualification; and

(3) the license holder appeals the maltreatment determination or disqualification, and
denial of a license or licensing sanction.

Notwithstanding clauses (1) to (3), if the license holder appeals the maltreatment
determination or disqualification, but does not appeal the denial of a license or a licensing
sanction, reconsideration of the maltreatment determination shall be conducted under
sections 626.556, subdivision 10i, and 626.557, subdivision 9d, and reconsideration of
the disqualification shall be conducted under section 245C.22. In such cases, a fair
hearing shall also be conducted as provided under sections 245C.27, 626. 556,
subdivision 10i, and 626.557, subdivision 9d.

If the disqualified subject is an individual other than the license holder and upon whom a
background study must be conducted under chapter 245C, the hearings of all parties may
be consolidated into a single contested case hearing upon consent of all parties and the
administrative law judge.

(9) For purposes of this subdivision, “interested person acting on behalf of the child”
means a parent or legal guardian; stepparent; grandparent; guardian ad litem; adult
stepbrother, stepsister, or sibling; or adult aunt or uncle; unless the person has been
determined to be the perpetrator of the maltreatment.

Subd. 10j. Release of data to mandated reporters. A local social services or child
protection agency, or the agency responsible for assessing or investigating the report of
maltreatment, may provide relevant private data on individuals obtained under this
section to mandated reporters who have an ongoing responsibility for the health,
education, or welfare of a child affected by the data, in the best interests of the child.
Mandated reporters with ongoing responsibility for the health, education, or welfare of a
child affected by the data include the child's teachers or other appropriate school
personnel, foster parents, health care providers, respite care workers, therapists, social
workers, child care providers, residential care staff, crisis nursery staff, probation
officers, and court services personnel. Under this section, a mandated reporter need not
have made the report to be considered a person with ongoing responsibility for the health,
education, or welfare of a child affected by the data. Data provided under this section
must be limited to data pertinent to the individual's responsibility for caring for the child.
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Subd. 10k. Release of certain investigative records to other counties. Records
maintained under subdivision 11c, paragraph (a), may be shared with another local
welfare agency that requests the information because it is conducting an investigation
under this section of the subject of the records.

Subd. 10l. Documentation. When a case is closed that has been open for services, the
local welfare agency shall document the outcome of the family assessment or
investigation, including a description of services provided and the removal or reduction
of risk to the child, if it existed.

Subd. 10m. Provision of child protective services. The local welfare agency shall
create a written plan, in collaboration with the family whenever possible, within 30 days
of the determination that child protective services are needed or upon joint agreement of
the local welfare agency and the family that family support and preservation services are
needed. Child protective services for a family are voluntary unless ordered by the court.

Subd. 11. Records. (a) Except as provided in paragraph (b) or (d) and subdivisions 10b,
10d, 10g, and 11b, all records concerning individuals maintained by a local welfare
agency or agency responsible for assessing or investigating the report under this section,
including any written reports filed under subdivision 7, shall be private data on
individuals, except insofar as copies of reports are required by subdivision 7 to be sent to
the local police department or the county sheriff. All records concerning determinations
of maltreatment by a facility are nonpublic data as maintained by the Department of
Education, except insofar as copies of reports are required by subdivision 7 to be sent to
the local police department or the county sheriff. Reports maintained by any police
department or the county sheriff shall be private data on individuals except the reports
shall be made available to the investigating, petitioning, or prosecuting authority,
including county medical examiners or county coroners. Section 13.82, subdivisions 8, 9,
and 14, apply to law enforcement data other than the reports. The local social services
agency or agency responsible for assessing or investigating the report shall make
available to the investigating, petitioning, or prosecuting authority, including county
medical examiners or county coroners or their professional delegates, any records which
contain information relating to a specific incident of neglect or abuse which is under
investigation, petition, or prosecution and information relating to any prior incidents of
neglect or abuse involving any of the same persons. The records shall be collected and
maintained in accordance with the provisions of chapter 13. In conducting investigations
and assessments pursuant to this section, the notice required by section 13.04, subdivision
2, need not be provided to a minor under the age of ten who is the alleged victim of abuse
or neglect. An individual subject of a record shall have access to the record in accordance
with those sections, except that the name of the reporter shall be confidential while the
report is under assessment or investigation except as otherwise permitted by this
subdivision. Any person conducting an investigation or assessment under this section
who intentionally discloses the identity of a reporter prior to the completion of the
investigation or assessment is guilty of a misdemeanor. After the assessment or
investigation is completed, the name of the reporter shall be confidential. The subject of
the report may compel disclosure of the name of the reporter only with the consent of the
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reporter or upon a written finding by the court that the report was false and that there is
evidence that the report was made in bad faith. This subdivision does not alter disclosure
responsibilities or obligations under the Rules of Criminal Procedure.

(b) Upon request of the legislative auditor, data on individuals maintained under this
section must be released to the legislative auditor in order for the auditor to fulfill the
auditor's duties under section 3.971. The auditor shall maintain the data in accordance
with chapter 13.

(c) The commissioner of education must be provided with all requested data that are
relevant to a report of maltreatment and are in possession of a school facility as defined in
subdivision 2, paragraph (i), when the data is requested pursuant to an assessment or
investigation of a maltreatment report of a student in a school. If the commissioner of
education makes a determination of maltreatment involving an individual performing
work within a school facility who is licensed by a board or other agency, the
commissioner shall provide necessary and relevant information to the licensing entity to
enable the entity to fulfill its statutory duties. Notwithstanding section 13.03, subdivision
4, data received by a licensing entity under this paragraph are governed by section 13.41
or other applicable law governing data of the receiving entity, except that this section
applies to the classification of and access to data on the reporter of the maltreatment.

(d) The investigating agency shall exchange not public data with the Child Maltreatment
Review Panel under section 256.022 if the data are pertinent and necessary for a review
requested under section 256.022. Upon completion of the review, the not public data
received by the review panel must be returned to the investigating agency.

Subd. 11a. Disclosure of information not required in certain cases. When
interviewing a minor under subdivision 10, an individual does not include the parent or
guardian of the minor for purposes of section 13.04, subdivision 2, when the parent or
guardian is the alleged perpetrator of the abuse or neglect.

Subd. 11b. Data received from law enforcement. Active law enforcement investigative
data received by a local welfare agency or agency responsible for assessing or
investigating the report under this section are confidential data on individuals. When this
data become inactive in the law enforcement agency, the data are private data on
individuals.

Subd. 11c. Welfare, court services agency, and school records maintained.
Notwithstanding sections 138.163 and 138.17, records maintained or records derived
from reports of abuse by local welfare agencies, agencies responsible for assessing or
investigating the report, court services agencies, or schools under this section shall be
destroyed as provided in paragraphs (a) to (d) by the responsible authority.

(a) For family assessment cases and cases where an investigation results in no
determination of maltreatment or the need for child protective services, the assessment or
investigation records must be maintained for a period of four years. Records under this
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paragraph may not be used for employment, background checks, or purposes other than
to assist in future risk and safety assessments.

(b) All records relating to reports which, upon investigation, indicate either maltreatment
or a need for child protective services shall be maintained for at least ten years after the
date of the final entry in the case record.

(c) All records regarding a report of maltreatment, including any notification of intent to
interview which was received by a school under subdivision 10, paragraph (d), shall be
destroyed by the school when ordered to do so by the agency conducting the assessment
or investigation. The agency shall order the destruction of the notification when other
records relating to the report under investigation or assessment are destroyed under this
subdivision.

(d) Private or confidential data released to a court services agency under subdivision 10h
must be destroyed by the court services agency when ordered to do so by the local
welfare agency that released the data. The local welfare agency or agency responsible for
assessing or investigating the report shall order destruction of the data when other records
relating to the assessment or investigation are destroyed under this subdivision.

Subd. 11d. Disclosure in child fatality or near-fatality cases. (a) The definitions in this
paragraph apply to this section.

(1) “Child fatality” means the death of a child from suspected abuse, neglect, or
maltreatment.

(2) “Near fatality” means a case in which a physician determines that a child is in serious
or critical condition as the result of sickness or injury caused by suspected abuse, neglect,
or maltreatment.

(3) “Findings and information” means a written summary described in paragraph (c) of
actions taken or services rendered by a local social services agency following receipt of a
report.

(b) Notwithstanding any other provision of law and subject to this subdivision, a public
agency shall disclose to the public, upon request, the findings and information related to a
child fatality or near fatality if:

(1) a person is criminally charged with having caused the child fatality or near fatality; or

(2) a county attorney certifies that a person would have been charged with having caused
the child fatality or near fatality but for that person's death.

(c) Findings and information disclosed under this subdivision consist of a written
summary that includes any of the following information the agency is able to provide:
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(1) the dates, outcomes, and results of any actions taken or services rendered:;

(2) the results of any review of the state child mortality review panel, a local child
mortality review panel, a local community child protection team, or any public agency;
and

(3) confirmation of the receipt of all reports, accepted or not accepted, by the local
welfare agency for assessment of suspected child abuse, neglect, or maltreatment,
including confirmation that investigations were conducted, the results of the
investigations, a description of the conduct of the most recent investigation and the
services rendered, and a statement of the basis for the agency's determination.

(d) Nothing in this subdivision authorizes access to the private data in the custody of a
local social services agency, or the disclosure to the public of the records or content of
any psychiatric, psychological, or therapeutic evaluations, or the disclosure of
information that would reveal the identities of persons who provided information related
to suspected abuse, neglect, or maltreatment of the child.

(e) A person whose request is denied may apply to the appropriate court for an order
compelling disclosure of all or part of the findings and information of the public agency.
The application must set forth, with reasonable particularity, factors supporting the
application. The court has jurisdiction to issue these orders. Actions under this section
must be set down for immediate hearing, and subsequent proceedings in those actions
must be given priority by the appellate courts.

(F) A public agency or its employees acting in good faith in disclosing or declining to
disclose information under this section are immune from criminal or civil liability that
might otherwise be incurred or imposed for that action.

Subd. 12. Duties of facility operators. Any operator, employee, or volunteer worker at
any facility who intentionally neglects, physically abuses, or sexually abuses any child in
the care of that facility may be charged with a violation of section 609.255, 609.377, or
609.378. Any operator of a facility who knowingly permits conditions to exist which
result in neglect, physical abuse, sexual abuse, or maltreatment of a child in a facility
while in the care of that facility may be charged with a violation of section 609.378. The
facility operator shall inform all mandated reporters employed by or otherwise associated
with the facility of the duties required of mandated reporters and shall inform all
mandatory reporters of the prohibition against retaliation for reports made in good faith
under this section.

Subd. 13. Repealed by Laws 1988, c. 625, § 9.

Subd. 14. Conflict of interest. (a) A potential conflict of interest related to assisting in
an assessment under this section resulting in a direct or shared financial interest with a
child abuse and neglect treatment provider or resulting from a personal or family
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relationship with a party in the investigation must be considered by the local welfare
agency in an effort to prevent unethical relationships.

(b) A person who conducts an assessment under this section or section 626.5561 may not
have:

(1) any direct or shared financial interest or referral relationship resulting in a direct
shared financial gain with a child abuse and neglect treatment provider; or

(2) a personal or family relationship with a party in the investigation.

If an independent assessor is not available, the person responsible for making the
determination under this section may use the services of an assessor with a financial
interest, referral, or personal or family relationship.

Subd. 15. Auditing. The commissioner of human services shall regularly audit for
accuracy the data reported by counties on maltreatment of minors.

MISSISSIPPI

Miss. R. EvID. 505 (2012). PRIEST-PENITENT PRIVILEGE

(a) Definitions. As used in this rule:

(1) A “clergyman’ is a minister, priest, rabbi or other similar functionary of a church,
religious organization, or religious denomination.

(2) A communication is “confidential” if made privately and not intended for further
disclosure except in furtherance of the purpose of the communication.

(b) General Rule of Privilege. A person has a privilege to refuse to disclose and prevent
another from disclosing a confidential communication by the person to a clergyman in his
professional character as spiritual adviser.

(c) Who May Claim the Privilege. The privilege may be claimed by the person, by his
guardian or conservator, or by his personal representative if he is deceased. The
clergyman shall claim the privilege on behalf of the person unless the privilege is waived.

(d) Other. A clergyman's secretary, stenographer, or clerk shall not be examined without
the consent of the clergyman concerning any fact, the knowledge of which was acquired
in such capacity.

Miss. CoDE ANN. 43-21-353 (2012). REPORTING ABUSE OR NEGLECT

(1) Any attorney, physician, dentist, intern, resident, nurse, psychologist, social worker,
family protection worker, family protection specialist, child caregiver, minister, law
enforcement officer, public or private school employee or any other person having
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reasonable cause to suspect that a child is a neglected child or an abused child, shall
cause an oral report to be made immediately by telephone or otherwise and followed as
soon thereafter as possible by a report in writing to the Department of Human Services,
and immediately a referral shall be made by the Department of Human Services to the
youth court intake unit, which unit shall promptly comply with Section 43-21-357. In the
course of an investigation, at the initial time of contact with the individual(s) about whom
a report has been made under this Youth Court Act or with the individual(s) responsible
for the health or welfare of a child about whom a report has been made under this
chapter, the Department of Human Services shall inform the individual of the specific
complaints or allegations made against the individual. Consistent with subsection (4), the
identity of the person who reported his or her suspicion shall not be disclosed. Where
appropriate, the Department of Human Services shall additionally make a referral to the
youth court prosecutor.

Upon receiving a report that a child has been sexually abused, or burned, tortured,
mutilated or otherwise physically abused in such a manner as to cause serious bodily
harm, or upon receiving any report of abuse that would be a felony under state or federal
law, the Department of Human Services shall immediately notify the law enforcement
agency in whose jurisdiction the abuse occurred and shall notify the appropriate
prosecutor within forty-eight (48) hours, and the Department of Human Services shall
have the duty to provide the law enforcement agency all the names and facts known at the
time of the report; this duty shall be of a continuing nature. The law enforcement agency
and the Department of Human Services shall investigate the reported abuse immediately
and shall file a preliminary report with the appropriate prosecutor's office within twenty-
four (24) hours and shall make additional reports as new or additional information or
evidence becomes available. The Department of Human Services shall advise the clerk of
the youth court and the youth court prosecutor of all cases of abuse reported to the
department within seventy-two (72) hours and shall update such report as information
becomes available.

(2) Any report to the Department of Human Services shall contain the names and
addresses of the child and his parents or other persons responsible for his care, if known,
the child's age, the nature and extent of the child's injuries, including any evidence of
previous injuries and any other information that might be helpful in establishing the cause
of the injury and the identity of the perpetrator.

(3) The Department of Human Services shall maintain a statewide incoming wide-area
telephone service or similar service for the purpose of receiving reports of suspected
cases of child abuse; provided that any attorney, physician, dentist, intern, resident, nurse,
psychologist, social worker, family protection worker, family protection specialist, child
caregiver, minister, law enforcement officer or public or private school employee who is
required to report under subsection (1) of this section shall report in the manner required
in subsection (1).

(4) Reports of abuse and neglect made under this chapter and the identity of the reporter
are confidential except when the court in which the investigation report is filed, in its

National Center for Prosecution of Child Abuse 115
National District Attorneys Association


http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000933&rs=WLW12.01&docname=MSSTS43-21-357&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=9537846&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=49265801&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d

discretion, determines the testimony of the person reporting to be material to a judicial
proceeding or when the identity of the reporter is released to law enforcement agencies
and the appropriate prosecutor pursuant to subsection (1). Reports made under this
section to any law enforcement agency or prosecutorial officer are for the purpose of
criminal investigation and prosecution only and no information from these reports may be
released to the public except as provided by Section 43-21-261. Disclosure of any
information by the prosecutor shall be according to the Mississippi Uniform Rules of
Circuit and County Court Procedure. The identity of the reporting party shall not be
disclosed to anyone other than law enforcement officers or prosecutors without an order
from the appropriate youth court. Any person disclosing any reports made under this
section in a manner not expressly provided for in this section or Section 43-21-261, shall
be guilty of a misdemeanor and subject to the penalties prescribed by Section 43-21-267.

(5) All final dispositions of law enforcement investigations described in subsection (1) of
this section shall be determined only by the appropriate prosecutor or court. All final
dispositions of investigations by the Department of Human Services as described in
subsection (1) of this section shall be determined only by the youth court. Reports made
under subsection (1) of this section by the Department of Human Services to the law
enforcement agency and to the district attorney's office shall include the following, if
known to the department:

(@) The name and address of the child;
(b) The names and addresses of the parents;
(c) The name and address of the suspected perpetrator;

(d) The names and addresses of all witnesses, including the reporting party if a material
witness to the abuse;

(e) A brief statement of the facts indicating that the child has been abused and any other
information from the agency files or known to the family protection worker or family
protection specialist making the investigation, including medical records or other records,
which may assist law enforcement or the district attorney in investigating and/or
prosecuting the case; and

(F) What, if any, action is being taken by the Department of Human Services.

(6) In any investigation of a report made under this chapter of the abuse or neglect of a
child as defined in Section 43-21-105(m), the Department of Human Services may
request the appropriate law enforcement officer with jurisdiction to accompany the
department in its investigation, and in such cases the law enforcement officer shall
comply with such request.

(7) Anyone who willfully violates any provision of this section shall be, upon being
found guilty, punished by a fine not to exceed Five Thousand Dollars ($5,000.00), or by
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imprisonment in jail not to exceed one (1) year, or both.

(8) If a report is made directly to the Department of Human Services that a child has been
abused or neglected in an out-of-home setting, a referral shall be made immediately to the
law enforcement agency in whose jurisdiction the abuse occurred and the department
shall notify the district attorney's office within forty-eight (48) hours of such report. The
Department of Human Services shall investigate the out-of-home setting report of abuse
or neglect to determine whether the child who is the subject of the report, or other
children in the same environment, comes within the jurisdiction of the youth court and
shall report to the youth court the department’s findings and recommendation as to
whether the child who is the subject of the report or other children in the same
environment require the protection of the youth court. The law enforcement agency shall
investigate the reported abuse immediately and shall file a preliminary report with the
district attorney's office within forty-eight (48) hours and shall make additional reports as
new information or evidence becomes available. If the out-of-home setting is a licensed
facility, an additional referral shall be made by the Department of Human Services to the
licensing agency. The licensing agency shall investigate the report and shall provide the
Department of Human Services, the law enforcement agency and the district attorney's
office with their written findings from such investigation as well as that licensing
agency's recommendations and actions taken.

MISSOURI

Mo. REV. STAT. § 210.140 (2012). PRIVILEGED COMMUNICATION NOT

RECOGNIZED, EXCEPTION

Any legally recognized privileged communication, except that between attorney and
client or involving communications made to a minister or clergyperson, shall not apply to
situations involving known or suspected child abuse or neglect and shall not constitute
grounds for failure to report as required or permitted by sections 210.110 to 210.165, to
cooperate with the division in any of its activities pursuant to sections 210.110 to
210.165, or to give or accept evidence in any judicial proceeding relating to child abuse
or neglect.

Mo. REV. STAT. 8 352.400 (2012). MINISTER OR RELIGIOUS
ORGANIZATION TO REPORT SUSPECTED CHILD ABUSE OR NEGLECT, WHEN

-- PRIVILEGED COMMUNICATIONS
1. As used in this section, the following words and phrases shall mean:

(1) "Abuse", any physical injury, sexual abuse, or emotional abuse, injury or harm to a
child under circumstances required to be reported pursuant to sections 210.109 to
210.183, RSMo;

(2) "Child", any person regardless of physical or mental condition, under eighteen years
of age;

(3) "Minister", any person while practicing as a minister of the gospel, clergyperson,
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priest, rabbi, Christian Science practitioner, or other person serving in a similar capacity
for any religious organization who is responsible for or who has supervisory authority
over one who is responsible for the care, custody, and control of a child or has access to a
child;

(4) "Neglect", failure to provide the proper or necessary support or services by those
responsible for the care, custody, and control of a child, under circumstances required to
be reported pursuant to sections 210.109 to 210.183, RSMo;

(5) "Religious organization™, any society, sect, persuasion, mission, church, parish,
congregation, temple, convention or association of any of the foregoing, diocese or
presbytery, or other organization, whether or not incorporated, that meets at more or less
regular intervals for worship of a supreme being or higher power, or for mutual support
or edification in piety or with respect to the idea that a minimum standard of behavior
from the standpoint of overall morality is to be observed, or for the sharing of common
religious bonds and convictions;

(6) "Report™, the communication of an allegation of abuse or neglect pursuant to
sections 210.109 to 210.183, RSMo.

2. When a minister or agent designated pursuant to subsection 3 of this section has
reasonable cause to suspect that a child has been or may be subjected to abuse or neglect
under circumstances required to be reported pursuant to sections 210.109 to 210.183,
RSMo, the minister or designated agent shall immediately report or cause a report to be
made as provided in sections 210.109 to 210.183, RSMo. Notwithstanding any other
provision of this section or sections 210.109 to 210.183, RSMo, a minister shall not be
required to report concerning a privileged communication made to him or her in his or
her professional capacity.

3. A religious organization may designate an agent or agents required to report pursuant
to sections 210.109 to 210.183, RSMo, in an official capacity on behalf of the religious
organization. In the event a minister, official or staff member of a religious organization
has probable cause to believe that the child has been subjected to abuse or neglect under
circumstances required to be reported pursuant to sections 210.109 to 213.183, RSMo,
and the minister, official or staff member of the religious organization does not
personally make a report pursuant to sections 210.109 to 210.183, RSMo, the designated
agent of the religious organization shall be notified. The designated agent shall then
become responsible for making or causing the report to be made pursuant to sections
210.109 to 210.183, RSMo. This section shall not preclude any person from reporting
abuse or neglect as otherwise provided by law.

Mo. REV. STAT. § 491.060 (2012). PERSONS INCOMPETENT TO TESTIFY--

EXCEPTIONS, CHILDREN IN CERTAIN CASES
The following persons shall be incompetent to testify:

(1) A person who is mentally incapacitated at the time of his or her production for

examination;
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(2) A child under ten years of age, who appears incapable of receiving just impressions of
the facts respecting which the child is examined, or of relating them truly; provided,
however, that except as provided in subdivision (1) of this section, a child under the age
of ten who is alleged to be a victim of an offense pursuant to chapter 565, 566 or 568,
RSMo, shall be considered a competent witness and shall be allowed to testify without
qualification in any judicial proceeding involving such alleged offense. The trier of fact
shall be permitted to determine the weight and credibility to be given to the testimony;

(3) An attorney, concerning any communication made to the attorney by such attorney's
client in that relation, or such attorney's advice thereon, without the consent of such
client;

(4) Any person practicing as a minister of the gospel, priest, rabbi or other person serving
in a similar capacity for any organized religion, concerning a communication made to
him or her in his or her professional capacity as a spiritual advisor, confessor, counselor
or comforter;

(5) A physician licensed pursuant to chapter 334, RSMo, a chiropractor licensed pursuant
to chapter 331, RSMo, a licensed psychologist or a dentist licensed pursuant to chapter
332, RSMo, concerning any information which he or she may have acquired from any
patient while attending the patient in a professional character, and which information was
necessary to enable him or her to prescribe and provide treatment for such patient as a
physician, chiropractor, psychologist or dentist.

Mo. REV. STAT. § 210.115 (2012). REPORTS OF ABUSE, NEGLECT, AND
UNDER AGE EIGHTEEN DEATHS -- PERSONS REQUIRED TO REPORT -- DEATHS
REQUIRED TO BE REPORTED TO THE DIVISION OR CHILD FATALITY REVIEW

PANEL, WHEN -- REPORT MADE TO ANOTHER STATE, WHEN

1. When any physician, medical examiner, coroner, dentist, chiropractor, optometrist,
podiatrist, resident, intern, nurse, hospital or clinic personnel that are engaged in the
examination, care, treatment or research of persons, and any other health practitioner,
psychologist, mental health professional, social worker, day care center worker or other
child-care worker, juvenile officer, probation or parole officer, jail or detention center
personnel, teacher, principal or other school official, minister as provided by section
352.400, RSMo, peace officer or law enforcement official, or other person with
responsibility for the care of children has reasonable cause to suspect that a child has
been or may be subjected to abuse or neglect or observes a child being subjected to
conditions or circumstances which would reasonably result in abuse or neglect, that
person shall immediately report or cause a report to be made to the division in accordance
with the provisions of sections 210.109 to 210.183. As used in this section, the term
“abuse” is not limited to abuse inflicted by a person responsible for the child's care,
custody and control as specified in section 210.110, but shall also include abuse inflicted
by any other person.
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2. Whenever such person is required to report pursuant to sections 210.109 to 210.183 in
an official capacity as a staff member of a medical institution, school facility, or other
agency, whether public or private, the person in charge or a designated agent shall be
notified immediately. The person in charge or a designated agent shall then become
responsible for immediately making or causing such report to be made to the division.
Nothing in this section, however, is meant to preclude any person from reporting abuse or
neglect.

3. Notwithstanding any other provision of sections 210.109 to 210.183, any child who
does not receive specified medical treatment by reason of the legitimate practice of the
religious belief of the child's parents, guardian, or others legally responsible for the child,
for that reason alone, shall not be found to be an abused or neglected child, and such
parents, guardian or other persons legally responsible for the child shall not be entered
into the central registry. However, the division may accept reports concerning such a
child and may subsequently investigate or conduct a family assessment as a result of that
report. Such an exception shall not limit the administrative or judicial authority of the
state to ensure that medical services are provided to the child when the child's health
requires it.

4. In addition to those persons and officials required to report actual or suspected abuse or
neglect, any other person may report in accordance with sections 210.109 to 210.183 if
such person has reasonable cause to suspect that a child has been or may be subjected to
abuse or neglect or observes a child being subjected to conditions or circumstances which
would reasonably result in abuse or neglect.

5. Any person or official required to report pursuant to this section, including employees
of the division, who has probable cause to suspect that a child who is or may be under the
age of eighteen, who is eligible to receive a certificate of live birth, has died shall report
that fact to the appropriate medical examiner or coroner. If, upon review of the
circumstances and medical information, the medical examiner or coroner determines that
the child died of natural causes while under medical care for an established natural
disease, the coroner, medical examiner or physician shall notify the division of the child's
death and that the child's attending physician shall be signing the death certificate. In all
other cases, the medical examiner or coroner shall accept the report for investigation,
shall immediately notify the division of the child's death as required in section 58.452,
RSMo, and shall report the findings to the child fatality review panel established pursuant
to section 210.192.

6. Any person or individual required to report may also report the suspicion of abuse or
neglect to any law enforcement agency or juvenile office. Such report shall not, however,
take the place of reporting or causing a report to be made to the division.

7. If an individual required to report suspected instances of abuse or neglect pursuant to
this section has reason to believe that the victim of such abuse or neglect is a resident of
another state or was injured as a result of an act which occurred in another state, the

person required to report such abuse or neglect may, in lieu of reporting to the Missouri
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division of family services, make such a report to the child protection agency of the other
state with the authority to receive such reports pursuant to the laws of such other state. If
such agency accepts the report, no report is required to be made, but may be made, to the
Missouri division of family services.

MONTANA

MoONT. CODE ANN. § 26-1-804 (2012). CONFESSIONS MADE TO MEMBER OF

CLERGY

A member of the clergy or priest may not, without the consent of the person making the
confession, be examined as to any confession made to the individual in the individual's
professional character in the course of discipline enjoined by the church to which the
individual belongs.

MOoNT. CODE ANN. § 41-3-201 (2012). REPORTS

(1) When the professionals and officials listed in subsection (2) know or have reasonable
cause to suspect, as a result of information they receive in their professional or official
capacity, that a child is abused or neglected by anyone regardless of whether the person
suspected of causing the abuse or neglect is a parent or other person responsible for the
child's welfare, they shall report the matter promptly to the department of public health
and human services.

(2) Professionals and officials required to report are:

(a) a physician, resident, intern, or member of a hospital's staff engaged in the admission,
examination, care, or treatment of persons;

(b) a nurse, osteopath, chiropractor, podiatrist, medical examiner, coroner, dentist,
optometrist, or any other health or mental health professional,

(c) religious healers;

(d) school teachers, other school officials, and employees who work during regular
school hours;

(e) a social worker, operator or employee of any registered or licensed day-care or
substitute care facility, staff of a resource and referral grant program organized under 52-
2-711 or of a child and adult food care program, or an operator or employee of a child-
care facility;

(F) a foster care, residential, or institutional worker;

(9) a peace officer or other law enforcement official;
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(h) a member of the clergy, as defined in 15-6-201(2)(b);

(1) a guardian ad litem or a court-appointed advocate who is authorized to investigate a
report of alleged abuse or neglect; or

(1) an employee of an entity that contracts with the department to provide direct services
to children.

(3) A professional listed in subsection (2)(a) or (2)(b) involved in the delivery or care of
an infant shall report to the department any infant known to the professional to be
affected by a dangerous drug, as defined in 50-32-101.

(4) Any person may make a report under this section if the person knows or has
reasonable cause to suspect that a child is abused or neglected.

(5)(a) Except as provided in subsection (5)(b) or (5)(c), a person listed in subsection (2)
may not refuse to make a report as required in this section on the grounds of a physician-
patient or similar privilege.

(b) A member of the clergy or a priest is not required to make a report under this section
if:

(1) the knowledge or suspicion of the abuse or neglect came from a statement or
confession made to the member of the clergy or the priest in that person’s capacity as a
member of the clergy or as a priest;

(ii) the statement was intended to be a part of a confidential communication between the
member of the clergy or the priest and a member of the church or congregation; and

(iii) the person who made the statement or confession does not consent to the disclosure
by the member of the clergy or the priest.

(c) A member of the clergy or a priest is not required to make a report under this section
if the communication is required to be confidential by canon law, church doctrine, or
established church practice.

(6) The reports referred to under this section must contain:

(a) the names and addresses of the child and the child's parents or other persons
responsible for the child's care;

(b) to the extent known, the child's age and the nature and extent of the child's injuries,
including any evidence of previous injuries;

(c) any other information that the maker of the report believes might be helpful in
establishing the cause of the injuries or showing the willful neglect and the identity of
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person or persons responsible for the injury or neglect; and

(d) the facts that led the person reporting to believe that the child has suffered injury or
injuries or willful neglect, within the meaning of this chapter.

NEBRASKA

NEB. R. EVID. § 27-506, RULE 506 (2012). COMMUNICATIONS TO
CLERGYMAN,; DEFINITIONS; GENERAL RULE OF PRIVILEGE; WHO MAY
CLAIM PRIVILEGE
(1) As used in this rule:

(a) A clergyman is a minister, priest, rabbi, or other similar functionary of a religious
organization, or an individual reasonably believed so to be by the person consulting him;
and

(b) A communication is confidential if made privately and not intended for further
disclosure except to other persons present in furtherance of the purpose of the
communication.

(2) A person has a privilege to refuse to disclose and to prevent another from disclosing a
confidential communication by the person to a clergyman in his professional character as
spiritual advisor.

(3) The privilege may be claimed by the person, by his guardian or conservator, or by his
personal representative if he is deceased. The clergyman may claim the privilege on
behalf of the person. His authority so to do is presumed in the absence of evidence to the
contrary.

NEVADA

NEV. REV. STAT. ANN. § 49.255 (2012). CONFESSOR AND CONFESSANT

A member of the clergy or priest shall not, without the consent of the person making the
confession, be examined as a witness as to any confession made to the member of the
clergy or priest in his or her professional character.

NEV. REV. STAT. ANN. § 432B.220 (2012). PERSONS REQUIRED TO MAKE
REPORT; WHEN AND TO WHOM REPORTS ARE REQUIRED; ANY PERSON MAY
MAKE REPORT; REPORT AND WRITTEN FINDINGS IF REASONABLE CAUSE TO

BELIEVE DEATH OF CHILD CAUSED BY ABUSE OR NEGLECT
1. Any person who is described in subsection 4 and who, in his or her professional or
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occupational capacity, knows or has reasonable cause to believe that a child has been
abused or neglected shall:

(a) Except as otherwise provided in subsection 2, report the abuse or neglect of the child
to an agency which provides child welfare services or to a law enforcement agency; and

(b) Make such a report as soon as reasonably practicable but not later than 24 hours after
the person knows or has reasonable cause to believe that the child has been abused or
neglected.

2. If a person who is required to make a report pursuant to subsection 1 knows or has
reasonable cause to believe that the abuse or neglect of the child involves an act or
omission of:

(a) A person directly responsible or serving as a volunteer for or an employee of a public
or private home, institution or facility where the child is receiving child care outside of
the home for a portion of the day, the person shall make the report to a law enforcement
agency.

(b) An agency which provides child welfare services or a law enforcement agency, the
person shall make the report to an agency other than the one alleged to have committed
the act or omission, and the investigation of the abuse or neglect of the child must be
made by an agency other than the one alleged to have committed the act or omission.

3. Any person who is described in paragraph (a) of subsection 4 who delivers or provides
medical services to a newborn infant and who, in his or her professional or occupational
capacity, knows or has reasonable cause to believe that the newborn infant has been
affected by prenatal illegal substance abuse or has withdrawal symptoms resulting from
prenatal drug exposure shall, as soon as reasonably practicable but not later than 24 hours
after the person knows or has reasonable cause to believe that the newborn infant is so
affected or has such symptoms, notify an agency which provides child welfare services of
the condition of the infant and refer each person who is responsible for the welfare of the
infant to an agency which provides child welfare services for appropriate counseling,
training or other services. A notification and referral to an agency which provides child
welfare services pursuant to this subsection shall not be construed to require prosecution
for any illegal action.

4. A report must be made pursuant to subsection 1 by the following persons:

(@) A physician, dentist, dental hygienist, chiropractor, optometrist, podiatric physician,
medical examiner, resident, intern, professional or practical nurse, physician assistant
licensed pursuant to chapter 630 or 633 of NRS, perfusionist, psychiatrist, psychologist,
marriage and family therapist, clinical professional counselor, clinical alcohol and drug
abuse counselor, alcohol and drug abuse counselor, clinical social worker, athletic trainer,
advanced emergency medical technician or other person providing medical services
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licensed or certified in this State.

(b) Any personnel of a hospital or similar institution engaged in the admission,
examination, care or treatment of persons or an administrator, manager or other person in
charge of a hospital or similar institution upon notification of suspected abuse or neglect
of a child by a member of the staff of the hospital.

(c) A coroner.

(d) A member of the clergy, practitioner of Christian Science or religious healer, unless
the person has acquired the knowledge of the abuse or neglect from the offender during a
confession.

(e) A social worker and an administrator, teacher, librarian or counselor of a school.

(F) Any person who maintains or is employed by a facility or establishment that provides
care for children, children's camp or other public or private facility, institution or agency
furnishing care to a child.

(9) Any person licensed to conduct a foster home.

(h) Any officer or employee of a law enforcement agency or an adult or juvenile
probation officer.

(i) An attorney, unless the attorney has acquired the knowledge of the abuse or neglect
from a client who is or may be accused of the abuse or neglect.

(1) Any person who maintains, is employed by or serves as a volunteer for an agency or
service which advises persons regarding abuse or neglect of a child and refers them to
persons and agencies where their requests and needs can be met.

(k) Any person who is employed by or serves as a volunteer for an approved youth
shelter. As used in this paragraph, “approved youth shelter” has the meaning ascribed to
itin NRS 244.422.

(I) Any adult person who is employed by an entity that provides organized activities for
children.

5. A report may be made by any other person.

6. If a person who is required to make a report pursuant to subsection 1 knows or has
reasonable cause to believe that a child has died as a result of abuse or neglect, the person
shall, as soon as reasonably practicable, report this belief to an agency which provides
child welfare services or a law enforcement agency. If such a report is made to a law
enforcement agency, the law enforcement agency shall notify an agency which provides
child welfare services and the appropriate medical examiner or coroner of the report. If
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such a report is made to an agency which provides child welfare services, the agency
which provides child welfare services shall notify the appropriate medical examiner or
coroner of the report. The medical examiner or coroner who is notified of a report
pursuant to this subsection shall investigate the report and submit his or her written
findings to the appropriate agency which provides child welfare services, the appropriate
district attorney and a law enforcement agency. The written findings must include, if
obtainable, the information required pursuant to the provisions of subsection 2 of NRS
432B.230.

NEW HAMPSHIRE

N.H. R. EvID. 505 (2012). RELIGIOUS PRIVILEGE

A priest, rabbi or ordained or licensed minister of any church or a duly accredited
Christian Science practitioner shall not be required to disclose a confession or confidence
made to him or her in his or her professional character as spiritual advisor unless the
person confessing or confiding waives the privilege.

N.H. REV. STAT. ANN. 169-C:29 (2012). PERSONS REQUIRED TO REPORT.
Any physician, surgeon, county medical examiner, psychiatrist, resident, intern, dentist,
osteopath, optometrist, chiropractor, psychologist, therapist, registered nurse, hospital
personnel (engaged in admission, examination, care and treatment of persons), Christian
Science practitioner, teacher, school official, school nurse, school counselor, social
worker, day care worker, any other child or foster care worker, law enforcement official,
priest, minister, or rabbi or any other person having reason to suspect that a child has
been abused or neglected shall report the same in accordance with this chapter.

NEW JERSEY

N.J.S. A. 2A:84A-23 (2012). CLERIC-PENITENT PRIVILEGE

Rule 511.

Any communication made in confidence to a cleric in the cleric's professional character,
or as a spiritual advisor in the course of the discipline or practice of the religious body to
which the cleric belongs or of the religion which the cleric professes, shall be privileged.
Privileged communications shall include confessions and other communications made in
confidence between and among the cleric and individuals, couples, families or groups in
the exercise of the cleric's professional or spiritual counseling role.

As used in this section, “cleric” means a priest, rabbi, minister or other person or
practitioner authorized to perform similar functions of any religion.

The privilege accorded to communications under this rule shall belong to both the cleric
and the person or persons making the communication and shall be subject to waiver only
under the following circumstances:
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(1) both the person or persons making the communication and the cleric consent to the
waiver of the privilege; or

(2) the privileged communication pertains to a future criminal act, in which case, the
cleric alone may, but is not required to, waive the privilege.

NEW MEXICO

N.M. R. EviID. 11-506 (2012). COMMUNICATIONS TO CLERGY
A. Definitions. As used in this rule:

(1) a "member of the clergy" is a minister, priest, rabbi or other similar functionary of a
religious organization, or an individual reasonably believed so to be by the person
consulting that person;

(2) a communication is "confidential” if made privately and not intended for further
disclosure except to other persons present in furtherance of the purpose of the
communication.

B. General rule of privilege. A person has a privilege to refuse to disclose and to prevent
another from disclosing a confidential communication by the person to a member of the
clergy as a spiritual adviser.

C. Who may claim the privilege. The privilege may be claimed by the person or by the
person's guardian, conservator or, upon death, personal representative. The member of
the clergy may claim the privilege on behalf of the person. The authority to claim the
privilege is presumed in the absence of evidence to the contrary.

N.M. STAT. ANN. § 32A-4-3 (2012). DUTY TO REPORT CHILD ABUSE AND
CHILD NEGLECT,; RESPONSIBILITY TO INVESTIGATE CHILD ABUSE OR
NEGLECT, PENALTY

A. Every person, including a licensed physician; a resident or an intern examining,
attending or treating a child; a law enforcement officer; a judge presiding during a
proceeding; a registered nurse; a visiting nurse; a schoolteacher; a school official; a social
worker acting in an official capacity; or a member of the clergy who has information that
is not privileged as a matter of law, who knows or has a reasonable suspicion that a child
is an abused or a neglected child shall report the matter immediately to:

(1) a local law enforcement agency;
(2) the department; or

(3) a tribal law enforcement or social services agency for any Indian child residing in
Indian country.
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B. A law enforcement agency receiving the report shall immediately transmit the facts of
the report and the name, address and phone number of the reporter by telephone to the
department and shall transmit the same information in writing within forty-eight hours.
The department shall immediately transmit the facts of the report and the name, address
and phone number of the reporter by telephone to a local law enforcement agency and
shall transmit the same information in writing within forty-eight hours. The written report
shall contain the names and addresses of the child and the child's parents, guardian or
custodian, the child's age, the nature and extent of the child's injuries, including any
evidence of previous injuries, and other information that the maker of the report believes
might be helpful in establishing the cause of the injuries and the identity of the person
responsible for the injuries. The written report shall be submitted upon a standardized
form agreed to by the law enforcement agency and the department.

C. The recipient of a report under Subsection A of this section shall take immediate steps
to ensure prompt investigation of the report. The investigation shall ensure that
immediate steps are taken to protect the health or welfare of the alleged abused or
neglected child, as well as that of any other child under the same care who may be in
danger of abuse or neglect. A local law enforcement officer trained in the investigation of
child abuse and neglect is responsible for investigating reports of alleged child abuse or
neglect at schools, daycare facilities or child care facilities.

D. If the child alleged to be abused or neglected is in the care or control of or in a facility
administratively connected to the department, the report shall be investigated by a local
law enforcement officer trained in the investigation of child abuse and neglect. The
investigation shall ensure that immediate steps are taken to protect the health or welfare
of the alleged abused or neglected child, as well as that of any other child under the same
care who may be in danger of abuse or neglect.

E. A law enforcement agency or the department shall have access to any of the records
pertaining to a child abuse or neglect case maintained by any of the persons enumerated
in Subsection A of this section, except as otherwise provided in the Abuse and Neglect
Act.

F. A person who violates the provisions of Subsection A of this section is guilty of a
misdemeanor and shall be sentenced pursuant to the provisions of Section 31-19-1
NMSA 1978.

NEW YORK

NY EvID. LAW § 4505 (2012). CONFIDENTIAL COMMUNICATION TO

CLERGY PRIVILEGED
Unless the person confessing or confiding waives the privilege, a clergyman, or other
minister of any religion or duly accredited Christian Science practitioner, shall not be
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allowed disclose a confession or confidence made to him in his professional character as
spiritual advisor.

NORTH CAROLINA

N.C. GEN. STAT. 8 8-53.2 (2012). COMMUNICATIONS BETWEEN

CLERGYMEN AND COMMUNICANTS

No priest, rabbi, accredited Christian Science practitioner, or a clergyman or ordained
minister of an established church shall be competent to testify in any action, suit or
proceeding concerning any information which was communicated to him and entrusted to
him in his professional capacity, and necessary to enable him to discharge the functions
of his office according to the usual course of his practice or discipline, wherein such
person so communicating such information about himself or another is seeking spiritual
counsel and advice relative to and growing out of the information so imparted, provided,
however, that this section shall not apply where communicant in open court waives the
privilege conferred.

N.C. GEN. STAT. 8§ 7B-310 (2012). PRIVILEGES NOT GROUNDS FOR FAILING

TO REPORT OR FOR EXCLUDING EVIDENCE

No privilege shall be grounds for any person or institution failing to report that a juvenile
may have been abused, neglected, or dependent, even if the knowledge or suspicion is
acquired in an official professional capacity, except when the knowledge or suspicion is
gained by an attorney from that attorney's client during representation only in the abuse,
neglect, or dependency case. No privilege, except the attorney-client privilege, shall be
grounds for excluding evidence of abuse, neglect, or dependency in any judicial
proceeding (civil, criminal, or juvenile) in which a juvenile's abuse, neglect, or
dependency is in issue nor in any judicial proceeding resulting from a report submitted
under this Article, both as this privilege relates to the competency of the witness and to
the exclusion of confidential communications.

NORTH DAKOTA

N.D. R. EVID. 505 (2012). RELIGIOUS PRIVILEGE
(a) Definitions. As used in this rule:

(1) A “clergyman” is a minister, priest, rabbi, accredited Christian Science practitioner, or
other similar functionary of a religious organization, or an individual reasonably believed
so to be by the person consulting him.

(2) A communication is “confidential” if made privately and not intended for further
disclosure except to other persons present in furtherance of the purpose of the
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communication.

(b) General Rule of Privilege. A person has a privilege to refuse to disclose and to
prevent another from disclosing a confidential communication by the person to a
clergyman in his professional character as spiritual adviser.

(c) Who May Claim the Privilege. The privilege may be claimed by the person, by his
guardian or conservator, or by his personal representative if he is deceased. The person
who was the clergyman at the time of the communication is presumed to have authority
to claim the privilege but only on behalf of the communicant.

N.D. R. EVID. 510 (2012). WAIVER OF PRIVILEGE BY VOLUNTARY

DISCLOSURE

A person upon whom a privilege against disclosure is conferred by rule or by law waives
the privilege if he or his predecessor while holder of the privilege voluntarily discloses or
consents to disclosure of any significant part of the privileged matter. This rule does not
apply if the disclosure itself is privileged or if N.D.R.Civ.P. 26 (b)(6)(B) applies.

N.D. CENT. CoDE § 50-25.1-03 (2012). PERSONS REQUIRED AND

PERMITTED TO REPORT--TO WHOM REPORTED

1. Any physician, nurse, dentist, optometrist, dental hygienist, medical examiner or
coroner, or any other medical or mental health professional, religious practitioner of the
healing arts, schoolteacher or administrator, school counselor, addiction counselor, social
worker, child care worker, foster parent, police or law enforcement officer, juvenile court
personnel, probation officer, division of juvenile services employee, or member of the
clergy having knowledge of or reasonable cause to suspect that a child is abused or
neglected, or has died as a result of abuse or neglect, shall report the circumstances to the
department if the knowledge or suspicion is derived from information received by that
person in that person's official or professional capacity. A member of the clergy,
however, is not required to report such circumstances if the knowledge or suspicion is
derived from information received in the capacity of spiritual adviser.

2. Any person having reasonable cause to suspect that a child is abused or neglected, or
has died as a result of abuse or neglect, may report such circumstances to the department.

3. A person who has knowledge of or reasonable cause to suspect that a child is abused or
neglected, based on images of sexual conduct by a child discovered on a workplace
computer, shall report the circumstances to the department.

N.D. CENT. CoDE § 50-25.1-10 (2012). ABROGATION OF PRIVILEGED

COMMUNICATIONS

Any privilege of communication between husband and wife or between any professional
person and the person's patient or client, except between attorney and client, is abrogated
and does not constitute grounds for preventing a report to be made or for excluding
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evidence in any proceeding regarding child abuse, neglect, or death resulting from abuse
or neglect resulting from a report made under this chapter.

OHIO

OHI0 REV. CODE ANN. § 2317.02 (2012). PRIVILEGED COMMUNICATIONS

AND ACTS
The following persons shall not testify in certain respects:

(A)(1) An attorney, concerning a communication made to the attorney by a client in that
relation or the attorney's advice to a client, except that the attorney may testify by express
consent of the client or, if the client is deceased, by the express consent of the surviving
spouse or the executor or administrator of the estate of the deceased client. However, if
the client voluntarily testifies or is deemed by section 2151.421 of the Revised Code to
have waived any testimonial privilege under this division, the attorney may be compelled
to testify on the same subject.

The testimonial privilege established under this division does not apply concerning a
communication between a client who has since died and the deceased client's attorney if
the communication is relevant to a dispute between parties who claim through that
deceased client, regardless of whether the claims are by testate or intestate succession or
by inter vivos transaction, and the dispute addresses the competency of the deceased
client when the deceased client executed a document that is the basis of the dispute or
whether the deceased client was a victim of fraud, undue influence, or duress when the
deceased client executed a document that is the basis of the dispute.

(2) An attorney, concerning a communication made to the attorney by a client in that
relationship or the attorney's advice to a client, except that if the client is an insurance
company, the attorney may be compelled to testify, subject to an in camera inspection by
a court, about communications made by the client to the attorney or by the attorney to the
client that are related to the attorney's aiding or furthering an ongoing or future
commission of bad faith by the client, if the party seeking disclosure of the
communications has made a prima facie showing of bad faith, fraud, or criminal
misconduct by the client.

(B)(1) A physician or a dentist concerning a communication made to the physician or
dentist by a patient in that relation or the physician's or dentist's advice to a patient,
except as otherwise provided in this division, division (B)(2), and division (B)(3) of this
section, and except that, if the patient is deemed by section 2151.421 of the Revised Code
to have waived any testimonial privilege under this division, the physician may be
compelled to testify on the same subject.

The testimonial privilege established under this division does not apply, and a physician
or dentist may testify or may be compelled to testify, in any of the following
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circumstances:

(a) In any civil action, in accordance with the discovery provisions of the Rules of Civil
Procedure in connection with a civil action, or in connection with a claim under Chapter
4123. of the Revised Code, under any of the following circumstances:

(1) If the patient or the guardian or other legal representative of the patient gives express
consent;

(ii) If the patient is deceased, the spouse of the patient or the executor or administrator of
the patient's estate gives express consent;

(iii) If a medical claim, dental claim, chiropractic claim, or optometric claim, as defined
in section 2305.113 of the Revised Code, an action for wrongful death, any other type of
civil action, or a claim under Chapter 4123. of the Revised Code is filed by the patient,
the personal representative of the estate of the patient if deceased, or the patient's
guardian or other legal representative.

(b) In any civil action concerning court-ordered treatment or services received by a
patient, if the court-ordered treatment or services were ordered as part of a case plan
journalized under section 2151.412 of the Revised Code or the court-ordered treatment or
services are necessary or relevant to dependency, neglect, or abuse or temporary or
permanent custody proceedings under Chapter 2151. of the Revised Code.

(c) In any criminal action concerning any test or the results of any test that determines the
presence or concentration of alcohol, a drug of abuse, a combination of them, a controlled
substance, or a metabolite of a controlled substance in the patient's whole blood, blood
serum or plasma, breath, urine, or other bodily substance at any time relevant to the
criminal offense in question.

(d) In any criminal action against a physician or dentist. In such an action, the testimonial
privilege established under this division does not prohibit the admission into evidence, in
accordance with the Rules of Evidence, of a patient's medical or dental records or other
communications between a patient and the physician or dentist that are related to the
action and obtained by subpoena, search warrant, or other lawful means. A court that
permits or compels a physician or dentist to testify in such an action or permits the
introduction into evidence of patient records or other communications in such an action
shall require that appropriate measures be taken to ensure that the confidentiality of any
patient named or otherwise identified in the records is maintained. Measures to ensure
confidentiality that may be taken by the court include sealing its records or deleting
specific information from its records.

(e)(i) If the communication was between a patient who has since died and the deceased
patient's physician or dentist, the communication is relevant to a dispute between parties
who claim through that deceased patient, regardless of whether the claims are by testate
or intestate succession or by inter vivos transaction, and the dispute addresses the
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competency of the deceased patient when the deceased patient executed a document that
is the basis of the dispute or whether the deceased patient was a victim of fraud, undue
influence, or duress when the deceased patient executed a document that is the basis of
the dispute.

(ii) If neither the spouse of a patient nor the executor or administrator of that patient's
estate gives consent under division (B)(1)(a)(ii) of this section, testimony or the
disclosure of the patient's medical records by a physician, dentist, or other health care
provider under division (B)(1)(e)(i) of this section is a permitted use or disclosure of
protected health information, as defined in 45 C.F.R. 160.103, and an authorization or
opportunity to be heard shall not be required.

(iii) Division (B)(1)(e)(i) of this section does not require a mental health professional to
disclose psychotherapy notes, as defined in 45 C.F.R. 164.501.

(iv) An interested person who objects to testimony or disclosure under division
(B)(1)(e)(i) of this section may seek a protective order pursuant to Civil Rule 26.

(v) A person to whom protected health information is disclosed under division
(B)(1)(e)(i) of this section shall not use or disclose the protected health information for
any purpose other than the litigation or proceeding for which the information was
requested and shall return the protected health information to the covered entity or
destroy the protected health information, including all copies made, at the conclusion of
the litigation or proceeding.

(2)(a) If any law enforcement officer submits a written statement to a health care provider
that states that an official criminal investigation has begun regarding a specified person or
that a criminal action or proceeding has been commenced against a specified person, that
requests the provider to supply to the officer copies of any records the provider possesses
that pertain to any test or the results of any test administered to the specified person to
determine the presence or concentration of alcohol, a drug of abuse, a combination of
them, a controlled substance, or a metabolite of a controlled substance in the person's
whole blood, blood serum or plasma, breath, or urine at any time relevant to the criminal
offense in question, and that conforms to section 2317.022 of the Revised Code, the
provider, except to the extent specifically prohibited by any law of this state or of the
United States, shall supply to the officer a copy of any of the requested records the
provider possesses. If the health care provider does not possess any of the requested
records, the provider shall give the officer a written statement that indicates that the
provider does not possess any of the requested records.

(b) If a health care provider possesses any records of the type described in division
(B)(2)(a) of this section regarding the person in question at any time relevant to the
criminal offense in question, in lieu of personally testifying as to the results of the test in
question, the custodian of the records may submit a certified copy of the records, and,
upon its submission, the certified copy is qualified as authentic evidence and may be
admitted as evidence in accordance with the Rules of Evidence. Division (A) of section
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2317.422 of the Revised Code does not apply to any certified copy of records submitted
in accordance with this division. Nothing in this division shall be construed to limit the
right of any party to call as a witness the person who administered the test to which the
records pertain, the person under whose supervision the test was administered, the
custodian of the records, the person who made the records, or the person under whose
supervision the records were made.

(3)(a) If the testimonial privilege described in division (B)(1) of this section does not
apply as provided in division (B)(1)(a)(iii) of this section, a physician or dentist may be
compelled to testify or to submit to discovery under the Rules of Civil Procedure only as
to a communication made to the physician or dentist by the patient in question in that
relation, or the physician's or dentist's advice to the patient in question, that related
causally or historically to physical or mental injuries that are relevant to issues in the
medical claim, dental claim, chiropractic claim, or optometric claim, action for wrongful
death, other civil action, or claim under Chapter 4123. of the Revised Code.

(b) If the testimonial privilege described in division (B)(1) of this section does not apply
to a physician or dentist as provided in division (B)(1)(c) of this section, the physician or
dentist, in lieu of personally testifying as to the results of the test in question, may submit
a certified copy of those results, and, upon its submission, the certified copy is qualified
as authentic evidence and may be admitted as evidence in accordance with the Rules of
Evidence. Division (A) of section 2317.422 of the Revised Code does not apply to any
certified copy of results submitted in accordance with this division. Nothing in this
division shall be construed to limit the right of any party to call as a witness the person
who administered the test in question, the person under whose supervision the test was
administered, the custodian of the results of the test, the person who compiled the results,
or the person under whose supervision the results were compiled.

(4) The testimonial privilege described in division (B)(1) of this section is not waived
when a communication is made by a physician to a pharmacist or when there is
communication between a patient and a pharmacist in furtherance of the physician-
patient relation.

(5)(a) As used in divisions (B)(1) to (4) of this section, “communication” means
acquiring, recording, or transmitting any information, in any manner, concerning any
facts, opinions, or statements necessary to enable a physician or dentist to diagnose, treat,
prescribe, or act for a patient. A “communication” may include, but is not limited to, any
medical or dental, office, or hospital communication such as a record, chart, letter,
memorandum, laboratory test and results, x-ray, photograph, financial statement,
diagnosis, or prognosis.

(b) As used in division (B)(2) of this section, “health care provider” means a hospital,
ambulatory care facility, long-term care facility, pharmacy, emergency facility, or health
care practitioner.
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(c) As used in division (B)(5)(b) of this section:

(1) “Ambulatory care facility” means a facility that provides medical, diagnostic, or
surgical treatment to patients who do not require hospitalization, including a dialysis
center, ambulatory surgical facility, cardiac catheterization facility, diagnostic imaging
center, extracorporeal shock wave lithotripsy center, home health agency, inpatient
hospice, birthing center, radiation therapy center, emergency facility, and an urgent care
center. “Ambulatory health care facility” does not include the private office of a
physician or dentist, whether the office is for an individual or group practice.

(i) “Emergency facility” means a hospital emergency department or any other facility
that provides emergency medical services.

(iii) “Health care practitioner” has the same meaning as in section 4769.01 of the Revised
Code.

(iv) “Hospital” has the same meaning as in section 3727.01 of the Revised Code.

(v) “Long-term care facility” means a nursing home, residential care facility, or home for
the aging, as those terms are defined in section 3721.01 of the Revised Code; an adult
care facility, as defined in section 5119.70 of the Revised Code; a nursing facility or
intermediate care facility for the mentally retarded, as those terms are defined in section
5111.20 of the Revised Code; a facility or portion of a facility certified as a skilled
nursing facility under Title XV1II of the “Social Security Act,” 49 Stat. 286 (1965), 42
U.S.C.A. 1395, as amended.

(vi) “Pharmacy” has the same meaning as in section 4729.01 of the Revised Code.

(d) As used in divisions (B)(1) and (2) of this section, “drug of abuse” has the same
meaning as in section 4506.01 of the Revised Code.

(6) Divisions (B)(1), (2), (3), (4), and (5) of this section apply to doctors of medicine,
doctors of osteopathic medicine, doctors of podiatry, and dentists.

(7) Nothing in divisions (B)(1) to (6) of this section affects, or shall be construed as
affecting, the immunity from civil liability conferred by section 307.628 of the Revised
Code or the immunity from civil liability conferred by section 2305.33 of the Revised
Code upon physicians who report an employee's use of a drug of abuse, or a condition of
an employee other than one involving the use of a drug of abuse, to the employer of the
employee in accordance with division (B) of that section. As used in division (B)(7) of
this section, “employee,” “employer,” and “physician” have the same meanings as in
section 2305.33 of the Revised Code.

(C)(2) A cleric, when the cleric remains accountable to the authority of that cleric's
church, denomination, or sect, concerning a confession made, or any information
confidentially communicated, to the cleric for a religious counseling purpose in the
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cleric's professional character. The cleric may testify by express consent of the person
making the communication, except when the disclosure of the information is in violation
of a sacred trust and except that, if the person voluntarily testifies or is deemed by
division (A)(4)(c) of section 2151.421 of the Revised Code to have waived any
testimonial privilege under this division, the cleric may be compelled to testify on the
same subject except when disclosure of the information is in violation of a sacred trust.

(2) As used in division (C) of this section:

(a) “Cleric” means a member of the clergy, rabbi, priest, Christian Science practitioner,
or regularly ordained, accredited, or licensed minister of an established and legally
cognizable church, denomination, or sect.

(b) “Sacred trust” means a confession or confidential communication made to a cleric in
the cleric's ecclesiastical capacity in the course of discipline enjoined by the church to
which the cleric belongs, including, but not limited to, the Catholic Church, if both of the
following apply:

(1) The confession or confidential communication was made directly to the cleric.

(if) The confession or confidential communication was made in the manner and context
that places the cleric specifically and strictly under a level of confidentiality that is
considered inviolate by canon law or church doctrine.

(D) Husband or wife, concerning any communication made by one to the other, or an act
done by either in the presence of the other, during coverture, unless the communication
was made, or act done, in the known presence or hearing of a third person competent to
be a witness; and such rule is the same if the marital relation has ceased to exist;

(E) A person who assigns a claim or interest, concerning any matter in respect to which
the person would not, if a party, be permitted to testify;

(F) A person who, if a party, would be restricted under section 2317.03 of the Revised
Code, when the property or thing is sold or transferred by an executor, administrator,
guardian, trustee, heir, devisee, or legatee, shall be restricted in the same manner in any
action or proceeding concerning the property or thing.

(G)(2) A school guidance counselor who holds a valid educator license from the state
board of education as provided for in section 3319.22 of the Revised Code, a person
licensed under Chapter 4757. of the Revised Code as a professional clinical counselor,
professional counselor, social worker, independent social worker, marriage and family
therapist or independent marriage and family therapist, or registered under Chapter 4757.
of the Revised Code as a social work assistant concerning a confidential communication
received from a client in that relation or the person's advice to a client unless any of the
following applies:
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(a) The communication or advice indicates clear and present danger to the client or other
persons. For the purposes of this division, cases in which there are indications of present
or past child abuse or neglect of the client constitute a clear and present danger.

(b) The client gives express consent to the testimony.

(c) If the client is deceased, the surviving spouse or the executor or administrator of the
estate of the deceased client gives express consent.

(d) The client voluntarily testifies, in which case the school guidance counselor or person
licensed or registered under Chapter 4757. of the Revised Code may be compelled to
testify on the same subject.

(e) The court in camera determines that the information communicated by the client is not
germane to the counselor-client, marriage and family therapist-client, or social worker-
client relationship.

(F) A court, in an action brought against a school, its administration, or any of its
personnel by the client, rules after an in-camera inspection that the testimony of the
school guidance counselor is relevant to that action.

(9) The testimony is sought in a civil action and concerns court-ordered treatment or
services received by a patient as part of a case plan journalized under section 2151.412 of
the Revised Code or the court-ordered treatment or services are necessary or relevant to
dependency, neglect, or abuse or temporary or permanent custody proceedings under
Chapter 2151. of the Revised Code.

(2) Nothing in division (G)(1) of this section shall relieve a school guidance counselor or
a person licensed or registered under Chapter 4757. of the Revised Code from the
requirement to report information concerning child abuse or neglect under section
2151.421 of the Revised Code.

(H) A mediator acting under a mediation order issued under division (A) of section
3109.052 of the Revised Code or otherwise issued in any proceeding for divorce,
dissolution, legal separation, annulment, or the allocation of parental rights and
responsibilities for the care of children, in any action or proceeding, other than a criminal,
delinquency, child abuse, child neglect, or dependent child action or proceeding, that is
brought by or against either parent who takes part in mediation in accordance with the
order and that pertains to the mediation process, to any information discussed or
presented in the mediation process, to the allocation of parental rights and responsibilities
for the care of the parents’ children, or to the awarding of parenting time rights in relation
to their children;

() A communications assistant, acting within the scope of the communication assistant's
authority, when providing telecommunications relay service pursuant to section 4931.06
of the Revised Code or Title Il of the “Communications Act of 1934,” 104 Stat. 366
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(1990), 47 U.S.C. 225, concerning a communication made through a telecommunications
relay service. Nothing in this section shall limit the obligation of a communications
assistant to divulge information or testify when mandated by federal law or regulation or
pursuant to subpoena in a criminal proceeding.

Nothing in this section shall limit any immunity or privilege granted under federal law or
regulation.

(J)(1) A chiropractor in a civil proceeding concerning a communication made to the
chiropractor by a patient in that relation or the chiropractor's advice to a patient, except as
otherwise provided in this division. The testimonial privilege established under this
division does not apply, and a chiropractor may testify or may be compelled to testify, in
any civil action, in accordance with the discovery provisions of the Rules of Civil
Procedure in connection with a civil action, or in connection with a claim under Chapter
4123. of the Revised Code, under any of the following circumstances:

(a) If the patient or the guardian or other legal representative of the patient gives express
consent.

(b) If the patient is deceased, the spouse of the patient or the executor or administrator of
the patient's estate gives express consent.

(c) If a medical claim, dental claim, chiropractic claim, or optometric claim, as defined in
section 2305.113 of the Revised Code, an action for wrongful death, any other type of
civil action, or a claim under Chapter 4123. of the Revised Code is filed by the patient,
the personal representative of the estate of the patient if deceased, or the patient's
guardian or other legal representative.

(2) If the testimonial privilege described in division (J)(1) of this section does not apply
as provided in division (J)(1)(c) of this section, a chiropractor may be compelled to
testify or to submit to discovery under the Rules of Civil Procedure only as to a
communication made to the chiropractor by the patient in question in that relation, or the
chiropractor's advice to the patient in question, that related causally or historically to
physical or mental injuries that are relevant to issues in the medical claim, dental claim,
chiropractic claim, or optometric claim, action for wrongful death, other civil action, or
claim under Chapter 4123. of the Revised Code.

(3) The testimonial privilege established under this division does not apply, and a
chiropractor may testify or be compelled to testify, in any criminal action or
administrative proceeding.

(4) As used in this division, “communication” means acquiring, recording, or transmitting
any information, in any manner, concerning any facts, opinions, or statements necessary
to enable a chiropractor to diagnose, treat, or act for a patient. A communication may
include, but is not limited to, any chiropractic, office, or hospital communication such as
a record, chart, letter, memorandum, laboratory test and results, x-ray, photograph,
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financial statement, diagnosis, or prognosis.

(K)(1) Except as provided under division (K)(2) of this section, a critical incident stress
management team member concerning a communication received from an individual who
receives crisis response services from the team member, or the team member's advice to
the individual, during a debriefing session.

(2) The testimonial privilege established under division (K)(1) of this section does not
apply if any of the following are true:

(a) The communication or advice indicates clear and present danger to the individual who
receives crisis response services or to other persons. For purposes of this division, cases
in which there are indications of present or past child abuse or neglect of the individual
constitute a clear and present danger.

(b) The individual who received crisis response services gives express consent to the
testimony.

(c) If the individual who received crisis response services is deceased, the surviving
spouse or the executor or administrator of the estate of the deceased individual gives
express consent.

(d) The individual who received crisis response services voluntarily testifies, in which
case the team member may be compelled to testify on the same subject.

(e) The court in camera determines that the information communicated by the individual
who received crisis response services is not germane to the relationship between the
individual and the team member.

(f) The communication or advice pertains or is related to any criminal act.
(3) As used in division (K) of this section:

(a) “Crisis response services” means consultation, risk assessment, referral, and on-site
crisis intervention services provided by a critical incident stress management team to
individuals affected by crisis or disaster.

(b) “Critical incident stress management team member” or “team member” means an
individual specially trained to provide crisis response services as a member of an
organized community or local crisis response team that holds membership in the Ohio
critical incident stress management network.

(c) “Debriefing session” means a session at which crisis response services are rendered
by a critical incident stress management team member during or after a crisis or disaster.
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(L)(1) Subject to division (L)(2) of this section and except as provided in division (L)(3)
of this section, an employee assistance professional, concerning a communication made
to the employee assistance professional by a client in the employee assistance
professional’s official capacity as an employee assistance professional.

(2) Division (L)(1) of this section applies to an employee assistance professional who
meets either or both of the following requirements:

(@) Is certified by the employee assistance certification commission to engage in the
employee assistance profession;

(b) Has education, training, and experience in all of the following:

(i) Providing workplace-based services designed to address employer and employee
productivity issues;

(i) Providing assistance to employees and employees' dependents in identifying and
finding the means to resolve personal problems that affect the employees or the
employees' performance;

(iii) ldentifying and resolving productivity problems associated with an employee's
concerns about any of the following matters: health, marriage, family, finances, substance
abuse or other addiction, workplace, law, and emotional issues;

(iv) Selecting and evaluating available community resources;

(v) Making appropriate referrals;

(vi) Local and national employee assistance agreements;

(vii) Client confidentiality.

(3) Division (L)(1) of this section does not apply to any of the following:

(@) A criminal action or proceeding involving an offense under sections 2903.01 to

2903.06 of the Revised Code if the employee assistance professional's disclosure or
testimony relates directly to the facts or immediate circumstances of the offense;

(b) A communication made by a client to an employee assistance professional that
reveals the contemplation or commission of a crime or serious, harmful act;

(c) A communication that is made by a client who is an unemancipated minor or an adult
adjudicated to be incompetent and indicates that the client was the victim of a crime or
abuse;
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(d) A civil proceeding to determine an individual's mental competency or a criminal
action in which a plea of not guilty by reason of insanity is entered;

(e) A civil or criminal malpractice action brought against the employee assistance
professional;

(F) When the employee assistance professional has the express consent of the client or, if
the client is deceased or disabled, the client's legal representative;

(9) When the testimonial privilege otherwise provided by division (L)(1) of this section is
abrogated under law.

OHI10 REV. CODE ANN. § 2151.421 (2012). PERSONS REQUIRED TO REPORT

INJURY OR NEGLECT,; PROCEDURES ON RECEIPT OF REPORT

(A)(1)(a) No person described in division (A)(1)(b) of this section who is acting in an
official or professional capacity and knows, or has reasonable cause to suspect based on
facts that would cause a reasonable person in a similar position to suspect, that a child
under eighteen years of age or a mentally retarded, developmentally disabled, or
physically impaired child under twenty-one years of age has suffered or faces a threat of
suffering any physical or mental wound, injury, disability, or condition of a nature that
reasonably indicates abuse or neglect of the child shall fail to immediately report that
knowledge or reasonable cause to suspect to the entity or persons specified in this
division. Except as provided in section 5120.173 of the Revised Code, the person making
the report shall make it to the public children services agency or a municipal or county
peace officer in the county in which the child resides or in which the abuse or neglect is
occurring or has occurred. In the circumstances described in section 5120.173 of the
Revised Code, the person making the report shall make it to the entity specified in that
section.

(b) Division (A)(1)(a) of this section applies to any person who is an attorney; physician,
including a hospital intern or resident; dentist; podiatrist; practitioner of a limited branch
of medicine as specified in section 4731.15 of the Revised Code; registered nurse;
licensed practical nurse; visiting nurse; other health care professional; licensed
psychologist; licensed school psychologist; independent marriage and family therapist or
marriage and family therapist; speech pathologist or audiologist; coroner; administrator
or employee of a child day-care center; administrator or employee of a residential camp
or child day camp; administrator or employee of a certified child care agency or other
public or private children services agency; school teacher; school employee; school
authority; person engaged in social work or the practice of professional counseling; agent
of a county humane society; person, other than a cleric, rendering spiritual treatment
through prayer in accordance with the tenets of a well-recognized religion; employee of a
county department of job and family services who is a professional and who works with
children and families; superintendent, board member, or employee of a county board of
developmental disabilities; investigative agent contracted with by a county board of
developmental disabilities; employee of the department of developmental disabilities;
employee of a facility or home that provides respite care in accordance with section
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5123.171 of the Revised Code; employee of a home health agency; employee of an entity
that provides homemaker services; a person performing the duties of an assessor pursuant
to Chapter 3107. or 5103. of the Revised Code; or third party employed by a public
children services agency to assist in providing child or family related services.

(2) Except as provided in division (A)(3) of this section, an attorney or a physician is not
required to make a report pursuant to division (A)(1) of this section concerning any
communication the attorney or physician receives from a client or patient in an attorney-
client or physician-patient relationship, if, in accordance with division (A) or (B) of
section 2317.02 of the Revised Code, the attorney or physician could not testify with
respect to that communication in a civil or criminal proceeding.

(3) The client or patient in an attorney-client or physician-patient relationship described
in division (A)(2) of this section is deemed to have waived any testimonial privilege
under division (A) or (B) of section 2317.02 of the Revised Code with respect to any
communication the attorney or physician receives from the client or patient in that
attorney-client or physician-patient relationship, and the attorney or physician shall make
a report pursuant to division (A)(1) of this section with respect to that communication, if
all of the following apply:

(a) The client or patient, at the time of the communication, is either a child under eighteen
years of age or a mentally retarded, developmentally disabled, or physically impaired
person under twenty-one years of age.

(b) The attorney or physician knows, or has reasonable cause to suspect based on facts
that would cause a reasonable person in similar position to suspect, as a result of the
communication or any observations made during that communication, that the client or
patient has suffered or faces a threat of suffering any physical or mental wound, injury,
disability, or condition of a nature that reasonably indicates abuse or neglect of the client
or patient.

(c) The abuse or neglect does not arise out of the client's or patient's attempt to have an
abortion without the notification of her parents, guardian, or custodian in accordance with
section 2151.85 of the Revised Code.

(4)(a) No cleric and no person, other than a volunteer, designated by any church,
religious society, or faith acting as a leader, official, or delegate on behalf of the church,
religious society, or faith who is acting in an official or professional capacity, who
knows, or has reasonable cause to believe based on facts that would cause a reasonable
person in a similar position to believe, that a child under eighteen years of age or a
mentally retarded, developmentally disabled, or physically impaired child under twenty-
one years of age has suffered or faces a threat of suffering any physical or mental wound,
injury, disability, or condition of a nature that reasonably indicates abuse or neglect of the
child, and who knows, or has reasonable cause to believe based on facts that would cause
a reasonable person in a similar position to believe, that another cleric or another person,
other than a volunteer, designated by a church, religious society, or faith acting as a
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leader, official, or delegate on behalf of the church, religious society, or faith caused, or
poses the threat of causing, the wound, injury, disability, or condition that reasonably
indicates abuse or neglect shall fail to immediately report that knowledge or reasonable
cause to believe to the entity or persons specified in this division. Except as provided in
section 5120.173 of the Revised Code, the person making the report shall make it to the
public children services agency or a municipal or county peace officer in the county in
which the child resides or in which the abuse or neglect is occurring or has occurred. In
the circumstances described in section 5120.173 of the Revised Code, the person making
the report shall make it to the entity specified in that section.

(b) Except as provided in division (A)(4)(c) of this section, a cleric is not required to
make a report pursuant to division (A)(4)(a) of this section concerning any
communication the cleric receives from a penitent in a cleric-penitent relationship, if, in
accordance with division (C) of section 2317.02 of the Revised Code, the cleric could not
testify with respect to that communication in a civil or criminal proceeding.

(c) The penitent in a cleric-penitent relationship described in division (A)(4)(b) of this
section is deemed to have waived any testimonial privilege under division (C) of section
2317.02 of the Revised Code with respect to any communication the cleric receives from
the penitent in that cleric-penitent relationship, and the cleric shall make a report pursuant
to division (A)(4)(a) of this section with respect to that communication, if all of the
following apply:

(i) The penitent, at the time of the communication, is either a child under eighteen years
of age or a mentally retarded, developmentally disabled, or physically impaired person
under twenty-one years of age.

(i) The cleric knows, or has reasonable cause to believe based on facts that would cause
a reasonable person in a similar position to believe, as a result of the communication or
any observations made during that communication, the penitent has suffered or faces a
threat of suffering any physical or mental wound, injury, disability, or condition of a
nature that reasonably indicates abuse or neglect of the penitent.

(iii) The abuse or neglect does not arise out of the penitent's attempt to have an abortion
performed upon a child under eighteen years of age or upon a mentally retarded,
developmentally disabled, or physically impaired person under twenty-one years of age
without the notification of her parents, guardian, or custodian in accordance with section
2151.85 of the Revised Code.

(d) Divisions (A)(4)(a) and (c) of this section do not apply in a cleric-penitent
relationship when the disclosure of any communication the cleric receives from the
penitent is in violation of the sacred trust.

(e) As used in divisions (A)(1) and (4) of this section, “cleric” and “sacred trust” have the
same meanings as in section 2317.02 of the Revised Code.
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(B) Anyone who knows, or has reasonable cause to suspect based on facts that would
cause a reasonable person in similar circumstances to suspect, that a child under eighteen
years of age or a mentally retarded, developmentally disabled, or physically impaired
person under twenty-one years of age has suffered or faces a threat of suffering any
physical or mental wound, injury, disability, or other condition of a nature that reasonably
indicates abuse or neglect of the child may report or cause reports to be made of that
knowledge or reasonable cause to suspect to the entity or persons specified in this
division. Except as provided in section 5120.173 of the Revised Code, a person making a
report or causing a report to be made under this division shall make it or cause it to be
made to the public children services agency or to a municipal or county peace officer. In
the circumstances described in section 5120.173 of the Revised Code, a person making a
report or causing a report to be made under this division shall make it or cause it to be
made to the entity specified in that section.

(C) Any report made pursuant to division (A) or (B) of this section shall be made
forthwith either by telephone or in person and shall be followed by a written report, if
requested by the receiving agency or officer. The written report shall contain:

(1) The names and addresses of the child and the child's parents or the person or persons
having custody of the child, if known;

(2) The child's age and the nature and extent of the child's injuries, abuse, or neglect that
is known or reasonably suspected or believed, as applicable, to have occurred or of the
threat of injury, abuse, or neglect that is known or reasonably suspected or believed, as
applicable, to exist, including any evidence of previous injuries, abuse, or neglect;

(3) Any other information that might be helpful in establishing the cause of the injury,
abuse, or neglect that is known or reasonably suspected or believed, as applicable, to
have occurred or of the threat of injury, abuse, or neglect that is known or reasonably
suspected or believed, as applicable, to exist.

Any person, who is required by division (A) of this section to report child abuse or child
neglect that is known or reasonably suspected or believed to have occurred, may take or
cause to be taken color photographs of areas of trauma visible on a child and, if medically
indicated, cause to be performed radiological examinations of the child.

(D) As used in this division, “children's advocacy center” and “sexual abuse of a child”
have the same meanings as in section 2151.425 of the Revised Code.

(1) When a municipal or county peace officer receives a report concerning the possible
abuse or neglect of a child or the possible threat of abuse or neglect of a child, upon
receipt of the report, the municipal or county peace officer who receives the report shall
refer the report to the appropriate public children services agency.

(2) When a public children services agency receives a report pursuant to this division or
division (A) or (B) of this section, upon receipt of the report, the public children services
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agency shall do both of the following:

(a) Comply with section 2151.422 of the Revised Code;

(b) If the county served by the agency is also served by a children's advocacy center and
the report alleges sexual abuse of a child or another type of abuse of a child that is
specified in the memorandum of understanding that creates the center as being within the
center's jurisdiction, comply regarding the report with the protocol and procedures for
referrals and investigations, with the coordinating activities, and with the authority or
responsibility for performing or providing functions, activities, and services stipulated in
the interagency agreement entered into under section 2151.428 of the Revised Code
relative to that center.

(E) No township, municipal, or county peace officer shall remove a child about whom a
report is made pursuant to this section from the child's parents, stepparents, or guardian
or any other persons having custody of the child without consultation with the public
children services agency, unless, in the judgment of the officer, and, if the report was
made by physician, the physician, immediate removal is considered essential to protect
the child from further abuse or neglect. The agency that must be consulted shall be the
agency conducting the investigation of the report as determined pursuant to section
2151.422 of the Revised Code.

(F)(1) Except as provided in section 2151.422 of the Revised Code or in an interagency
agreement entered into under section 2151.428 of the Revised Code that applies to the
particular report, the public children services agency shall investigate, within twenty-four
hours, each report of child abuse or child neglect that is known or reasonably suspected
or believed to have occurred and of a threat of child abuse or child neglect that is known
or reasonably suspected or believed to exist that is referred to it under this section to
determine the circumstances surrounding the injuries, abuse, or neglect or the threat of
injury, abuse, or neglect, the cause of the injuries, abuse, neglect, or threat, and the person
or persons responsible. The investigation shall be made in cooperation with the law
enforcement agency and in accordance with the memorandum of understanding prepared
under division (J) of this section. A representative of the public children services agency
shall, at the time of initial contact with the person subject to the investigation, inform the
person of the specific complaints or allegations made against the person. The information
shall be given in a manner that is consistent with division (H)(1) of this section and
protects the rights of the person making the report under this section.

A failure to make the investigation in accordance with the memorandum is not grounds
for, and shall not result in, the dismissal of any charges or complaint arising from the
report or the suppression of any evidence obtained as a result of the report and does not
give, and shall not be construed as giving, any rights or any grounds for appeal or post-
conviction relief to any person. The public children services agency shall report each case
to the uniform statewide automated child welfare information system that the department
of job and family services shall maintain in accordance with section 5101.13 of the
Revised Code. The public children services agency shall submit a report of its
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investigation, in writing, to the law enforcement agency.

(2) The public children services agency shall make any recommendations to the county
prosecuting attorney or city director of law that it considers necessary to protect any
children that are brought to its attention.

(G)(1)(a) Except as provided in division (H)(3) of this section, anyone or any hospital,
institution, school, health department, or agency participating in the making of reports
under division (A) of this section, anyone or any hospital, institution, school, health
department, or agency participating in good faith in the making of reports under division
(B) of this section, and anyone participating in good faith in a judicial proceeding
resulting from the reports, shall be immune from any civil or criminal liability for injury,
death, or loss to person or property that otherwise might be incurred or imposed as a
result of the making of the reports or the participation in the judicial proceeding.

(b) Notwithstanding section 4731.22 of the Revised Code, the physician-patient privilege
shall not be a ground for excluding evidence regarding a child's injuries, abuse, or
neglect, or the cause of the injuries, abuse, or neglect in any judicial proceeding resulting
from a report submitted pursuant to this section.

(2) In any civil or criminal action or proceeding in which it is alleged and proved that
participation in the making of a report under this section was not in good faith or
participation in a judicial proceeding resulting from a report made under this section was
not in good faith, the court shall award the prevailing party reasonable attorney's fees and
costs and, if a civil action or proceeding is voluntarily dismissed, may award reasonable
attorney's fees and costs to the party against whom the civil action or proceeding is
brought.

(H)(1) Except as provided in divisions (H)(4) and (N) of this section, a report made under
this section is confidential. The information provided in a report made pursuant to this
section and the name of the person who made the report shall not be released for use, and
shall not be used, as evidence in any civil action or proceeding brought against the person
who made the report. Nothing in this division shall preclude the use of reports of other
incidents of known or suspected abuse or neglect in a civil action or proceeding brought
pursuant to division (M) of this section against a person who is alleged to have violated
division (A)(1) of this section, provided that any information in a report that would
identify the child who is the subject of the report or the maker of the report, if the maker
of the report is not the defendant or an agent or employee of the defendant, has been
redacted. In a criminal proceeding, the report is admissible in evidence in accordance
with the Rules of Evidence and is subject to discovery in accordance with the Rules of
Criminal Procedure.

(2) No person shall permit or encourage the unauthorized dissemination of the contents of
any report made under this section.
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(3) A person who knowingly makes or causes another person to make a false report under
division (B) of this section that alleges that any person has committed an act or omission
that resulted in a child being an abused child or a neglected child is guilty of a violation
of section 2921.14 of the Revised Code.

(4) If areport is made pursuant to division (A) or (B) of this section and the child who is
the subject of the report dies for any reason at any time after the report is made, but
before the child attains eighteen years of age, the public children services agency or
municipal or county peace officer to which the report was made or referred, on the
request of the child fatality review board, shall submit a summary sheet of information
providing a summary of the report to the review board of the county in which the
deceased child resided at the time of death. On the request of the review board, the
agency or peace officer may, at its discretion, make the report available to the review
board. If the county served by the public children services agency is also served by a
children's advocacy center and the report of alleged sexual abuse of a child or another
type of abuse of a child is specified in the memorandum of understanding that creates the
center as being within the center's jurisdiction, the agency or center shall perform the
duties and functions specified in this division in accordance with the interagency
agreement entered into under section 2151.428 of the Revised Code relative to that
advocacy center.

(5) A public children services agency shall advise a person alleged to have inflicted abuse
or neglect on a child who is the subject of a report made pursuant to this section,
including a report alleging sexual abuse of a child or another type of abuse of a child
referred to a children's advocacy center pursuant to an interagency agreement entered into
under section 2151.428 of the Revised Code, in writing of the disposition of the
investigation. The agency shall not provide to the person any information that identifies
the person who made the report, statements of witnesses, or police or other investigative
reports.

() Any report that is required by this section, other than a report that is made to the state
highway patrol as described in section 5120.173 of the Revised Code, shall result in
protective services and emergency supportive services being made available by the public
children services agency on behalf of the children about whom the report is made, in an
effort to prevent further neglect or abuse, to enhance their welfare, and, whenever
possible, to preserve the family unit intact. The agency required to provide the services
shall be the agency conducting the investigation of the report pursuant to section
2151.422 of the Revised Code.

(J)(1) Each public children services agency shall prepare a memorandum of
understanding that is signed by all of the following:

(a) If there is only one juvenile judge in the county, the juvenile judge of the county or
the juvenile judge's representative;
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(b) If there is more than one juvenile judge in the county, a juvenile judge or the juvenile
judges' representative selected by the juvenile judges or, if they are unable to do so for
any reason, the juvenile judge who is senior in point of service or the senior juvenile
judge's representative;

(c) The county peace officer;

(d) All chief municipal peace officers within the county;

(e) Other law enforcement officers handling child abuse and neglect cases in the county;

() The prosecuting attorney of the county;

(g) If the public children services agency is not the county department of job and family
services, the county department of job and family services;

(h) The county humane society;

(1) If the public children services agency participated in the execution of a memorandum
of understanding under section 2151.426 of the Revised Code establishing a children’s
advocacy center, each participating member of the children's advocacy center established
by the memorandum.

(2) A memorandum of understanding shall set forth the normal operating procedure to be
employed by all concerned officials in the execution of their respective responsibilities
under this section and division (C) of section 2919.21, division (B)(1) of section 2919.22,
division (B) of section 2919.23, and section 2919.24 of the Revised Code and shall have
as two of its primary goals the elimination of all unnecessary interviews of children who
are the subject of reports made pursuant to division (A) or (B) of this section and, when
feasible, providing for only one interview of a child who is the subject of any report made
pursuant to division (A) or (B) of this section. A failure to follow the procedure set forth
in the memorandum by the concerned officials is not grounds for, and shall not result in,
the dismissal of any charges or complaint arising from any reported case of abuse or
neglect or the suppression of any evidence obtained as a result of any reported child
abuse or child neglect and does not give, and shall not be construed as giving, any rights
or any grounds for appeal or post-conviction relief to any person.

(3) A memorandum of understanding shall include all of the following:

(@) The roles and responsibilities for handling emergency and nonemergency cases of
abuse and neglect;

(b) Standards and procedures to be used in handling and coordinating investigations of
reported cases of child abuse and reported cases of child neglect, methods to be used in
interviewing the child who is the subject of the report and who allegedly was abused or
neglected, and standards and procedures addressing the categories of persons who may

National Center for Prosecution of Child Abuse 148
National District Attorneys Association


http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000279&rs=WLW12.01&docname=OHSTS2151.426&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=19494939&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=EE865DD8&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000279&rs=WLW12.01&docname=OHSTS2919.21&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=19494939&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=EE865DD8&referenceposition=SP%3bcf1000002eff7&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000279&rs=WLW12.01&docname=OHSTS2919.22&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=19494939&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=EE865DD8&referenceposition=SP%3bf28c000021030&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000279&rs=WLW12.01&docname=OHSTS2919.23&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=19494939&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=EE865DD8&referenceposition=SP%3b47dd0000d9ea7&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000279&rs=WLW12.01&docname=OHSTS2919.24&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=19494939&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=EE865DD8&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d

interview the child who is the subject of the report and who allegedly was abused or
neglected.

(4) If a public children services agency participated in the execution of a memorandum of
understanding under section 2151.426 of the Revised Code establishing a children's
advocacy center, the agency shall incorporate the contents of that memorandum in the
memorandum prepared pursuant to this section.

(5) The clerk of the court of common pleas in the county may sign the memorandum of
understanding prepared under division (J)(1) of this section. If the clerk signs the
memorandum of understanding, the clerk shall execute all relevant responsibilities as
required of officials specified in the memorandum.

(K)(1) Except as provided in division (K)(4) of this section, a person who is required to
make a report pursuant to division (A) of this section may make a reasonable number of
requests of the public children services agency that receives or is referred the report, or of
the children's advocacy center that is referred the report if the report is referred to a
children's advocacy center pursuant to an interagency agreement entered into under
section 2151.428 of the Revised Code, to be provided with the following information:

(a) Whether the agency or center has initiated an investigation of the report;
(b) Whether the agency or center is continuing to investigate the report;

(c) Whether the agency or center is otherwise involved with the child who is the subject
of the report;

(d) The general status of the health and safety of the child who is the subject of the report;

(e) Whether the report has resulted in the filing of a complaint in juvenile court or of
criminal charges in another court.

(2) A person may request the information specified in division (K)(1) of this section only
if, at the time the report is made, the person’'s name, address, and telephone number are
provided to the person who receives the report.

When a municipal or county peace officer or employee of a public children services
agency receives a report pursuant to division (A) or (B) of this section the recipient of the
report shall inform the person of the right to request the information described in division
(K)(1) of this section. The recipient of the report shall include in the initial child abuse or
child neglect report that the person making the report was so informed and, if provided at
the time of the making of the report, shall include the person's name, address, and
telephone number in the report.

Each request is subject to verification of the identity of the person making the report. If
that person’s identity is verified, the agency shall provide the person with the information
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described in division (K)(1) of this section a reasonable number of times, except that the
agency shall not disclose any confidential information regarding the child who is the
subject of the report other than the information described in those divisions.

(3) A request made pursuant to division (K)(1) of this section is not a substitute for any
report required to be made pursuant to division (A) of this section.

(4) If an agency other than the agency that received or was referred the report is
conducting the investigation of the report pursuant to section 2151.422 of the Revised
Code, the agency conducting the investigation shall comply with the requirements of
division (K) of this section.

(L) The director of job and family services shall adopt rules in accordance with Chapter
119. of the Revised Code to implement this section. The department of job and family
services may enter into a plan of cooperation with any other governmental entity to aid in
ensuring that children are protected from abuse and neglect. The department shall make
recommendations to the attorney general that the department determines are necessary to
protect children from child abuse and child neglect.

(M) Whoever violates division (A) of this section is liable for compensatory and
exemplary damages to the child who would have been the subject of the report that was
not made. A person who brings a civil action or proceeding pursuant to this division
against a person who is alleged to have violated division (A)(1) of this section may use in
the action or proceeding reports of other incidents of known or suspected abuse or
neglect, provided that any information in a report that would identify the child who is the
subject of the report or the maker of the report, if the maker is not the defendant or an
agent or employee of the defendant, has been redacted.

(N)(2) As used in this division:

(a) “Out-of-home care” includes a nonchartered nonpublic school if the alleged child
abuse or child neglect, or alleged threat of child abuse or child neglect, described in a
report received by a public children services agency allegedly occurred in or involved the
nonchartered nonpublic school and the alleged perpetrator named in the report holds a
certificate, permit, or license issued by the state board of education under section
3301.071 or Chapter 3319. of the Revised Code.

(b) “Administrator, director, or other chief administrative officer” means the
superintendent of the school district if the out-of-home care entity subject to a report
made pursuant to this section is a school operated by the district.

(2) No later than the end of the day following the day on which a public children services
agency receives a report of alleged child abuse or child neglect, or a report of an alleged
threat of child abuse or child neglect, that allegedly occurred in or involved an out-of-
home care entity, the agency shall provide written notice of the allegations contained in
and the person named as the alleged perpetrator in the report to the administrator,
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director, or other chief administrative officer of the out-of-home care entity that is the
subject of the report unless the administrator, director, or other chief administrative
officer is named as an alleged perpetrator in the report. If the administrator, director, or
other chief administrative officer of an out-of-home care entity is named as an alleged
perpetrator in a report of alleged child abuse or child neglect, or a report of an alleged
threat of child abuse or child neglect, that allegedly occurred in or involved the out-of-
home care entity, the agency shall provide the written notice to the owner or governing
board of the out-of-home care entity that is the subject of the report. The agency shall not
provide witness statements or police or other investigative reports.

(3) No later than three days after the day on which a public children services agency that
conducted the investigation as determined pursuant to section 2151.422 of the Revised
Code makes a disposition of an investigation involving a report of alleged child abuse or
child neglect, or a report of an alleged threat of child abuse or child neglect, that allegedly
occurred in or involved an out-of-home care entity, the agency shall send written notice
of the disposition of the investigation to the administrator, director, or other chief
administrative officer and the owner or governing board of the out-of-home care entity.
The agency shall not provide witness statements or police or other investigative reports.

(O) As used in this section, “investigation” means the public children services agency's
response to an accepted report of child abuse or neglect through either an alternative
response or a traditional response.

OHI0 REV. CODE ANN. § 2921.22 (2012). REPORTING FELONY; MEDICAL
PERSONNEL TO REPORT GUNSHOT, STABBING, AND BURN INJURIES AND

SUSPECTED DOMESTIC VIOLENCE

(A) (1) Except as provided in division (A)(2) of this section, no person, knowing that a
felony has been or is being committed, shall knowingly fail to report such information to
law enforcement authorities.

(2) No person, knowing that a violation of division (B) of section 2913.04 of the
Revised Code has been, or is being committed or that the person has received information
derived from such a violation, shall knowingly fail to report the violation to law
enforcement authorities.

(B) Except for conditions that are within the scope of division (E) of this section, no
physician, limited practitioner, nurse, or other person giving aid to a sick or injured
person shall negligently fail to report to law enforcement authorities any gunshot or stab
wound treated or observed by the physician, limited practitioner, nurse, or person, or any
serious physical harm to persons that the physician, limited practitioner, nurse, or person
knows or has reasonable cause to believe resulted from an offense of violence.

(C) No person who discovers the body or acquires the first knowledge of the death of a
person shall fail to report the death immediately to a physician whom the person knows
to be treating the deceased for a condition from which death at such time would not be
unexpected, or to a law enforcement officer, an ambulance service, an emergency squad,
or the coroner in a political subdivision in which the body is discovered, the death is
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believed to have occurred, or knowledge concerning the death is obtained.

(D) No person shall fail to provide upon request of the person to whom a report required
by division (C) of this section was made, or to any law enforcement officer who has
reasonable cause to assert the authority to investigate the circumstances surrounding the
death, any facts within the person's knowledge that may have a bearing on the
investigation of the death.

(E)(1) As used in this division, “burn injury” means any of the following:
(a) Second or third degree burns;

(b) Any burns to the upper respiratory tract or laryngeal edema due to the inhalation of
superheated air;

(c) Any burn injury or wound that may result in death;
(d) Any physical harm to persons caused by or as the result of the use of fireworks,

novelties and trick noisemakers, and wire sparklers, as each is defined by section 3743.01
of the Revised Code.

(2) No physician, nurse, or limited practitioner who, outside a hospital, sanitarium, or
other medical facility, attends or treats a person who has sustained a burn injury that is
inflicted by an explosion or other incendiary device or that shows evidence of having
been inflicted in a violent, malicious, or criminal manner shall fail to report the burn
injury immediately to the local arson, or fire and explosion investigation, bureau, if there
is a bureau of this type in the jurisdiction in which the person is attended or treated, or
otherwise to local law enforcement authorities.

(3) No manager, superintendent, or other person in charge of a hospital, sanitarium, or
other medical facility in which a person is attended or treated for any burn injury that is
inflicted by an explosion or other incendiary device or that shows evidence of having
been inflicted in a violent, malicious, or criminal manner shall fail to report the burn
injury immediately to the local arson, or fire and explosion investigation, bureau, if there
is a bureau of this type in the jurisdiction in which the person is attended or treated, or
otherwise to local law enforcement authorities.

(4) No person who is required to report any burn injury under division (E)(2) or (3) of
this section shall fail to file, within three working days after attending or treating the
victim, a written report of the burn injury with the office of the state fire marshal. The
report shall comply with the uniform standard developed by the state fire marshal
pursuant to division (A)(15) of section 3737.22 of the Revised Code.

(5) Anyone participating in the making of reports under division (E) of this section or
anyone participating in a judicial proceeding resulting from the reports is immune from
any civil or criminal liability that otherwise might be incurred or imposed as a result of
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such actions. Notwithstanding section 4731.22 of the Revised Code, the physician-patient
relationship is not a ground for excluding evidence regarding a person's burn injury or the
cause of the burn injury in any judicial proceeding resulting from a report submitted
under division (E) of this section.

(F)(1) Any doctor of medicine or osteopathic medicine, hospital intern or resident,
registered or licensed practical nurse, psychologist, social worker, independent social
worker, social work assistant, professional clinical counselor, or professional counselor
who knows or has reasonable cause to believe that a patient or client has been the victim
of domestic violence, as defined in section 3113.31 of the Revised Code, shall note that
knowledge or belief and the basis for it in the patient's or client's records.

(2) Notwithstanding section 4731.22 of the Revised Code, the doctor-patient privilege
shall not be a ground for excluding any information regarding the report containing the
knowledge or belief noted under division (F)(1) of this section, and the information may
be admitted as evidence in accordance with the Rules of Evidence.

(G) Divisions (A) and (D) of this section do not require disclosure of information, when
any of the following applies:

(1) The information is privileged by reason of the relationship between attorney and
client; doctor and patient; licensed psychologist or licensed school psychologist and
client; member of the clergy, rabbi, minister, or priest and any person communicating
information confidentially to the member of the clergy, rabbi, minister, or priest for a
religious counseling purpose of a professional character; husband and wife; or a
communications assistant and those who are a party to a telecommunications relay
service call.

(2) The information would tend to incriminate a member of the actor's immediate family.

(3) Disclosure of the information would amount to revealing a news source, privileged
under section 2739.04 or 2739.12 of the Revised Code.

(4) Disclosure of the information would amount to disclosure by a member of the
ordained clergy of an organized religious body of a confidential communication made to
that member of the clergy in that member's capacity as a member of the clergy by a
person seeking the aid or counsel of that member of the clergy.

(5) Disclosure would amount to revealing information acquired by the actor in the course
of the actor's duties in connection with a bona fide program of treatment or services for
drug dependent persons or persons in danger of drug dependence, which program is
maintained or conducted by a hospital, clinic, person, agency, or organization certified
pursuant to section 3793.06 of the Revised Code.

(6) Disclosure would amount to revealing information acquired by the actor in the course
of the actor's duties in connection with a bona fide program for providing counseling

National Center for Prosecution of Child Abuse 153
National District Attorneys Association


https://web2.westlaw.com/find/default.wl?tc=-1&docname=OHSTS4731.22&rp=%2ffind%2fdefault.wl&sv=Split&utid=1&rs=WLW11.07&db=1000279&tf=-1&findtype=L&fn=_top&mt=LawSchoolPractitioner&vr=2.0&pbc=241AFA1D&ordoc=11335375
https://web2.westlaw.com/find/default.wl?tc=-1&docname=OHSTS3113.31&rp=%2ffind%2fdefault.wl&sv=Split&utid=1&rs=WLW11.07&db=1000279&tf=-1&findtype=L&fn=_top&mt=LawSchoolPractitioner&vr=2.0&pbc=241AFA1D&ordoc=11335375
https://web2.westlaw.com/find/default.wl?tc=-1&docname=OHSTS4731.22&rp=%2ffind%2fdefault.wl&sv=Split&utid=1&rs=WLW11.07&db=1000279&tf=-1&findtype=L&fn=_top&mt=LawSchoolPractitioner&vr=2.0&pbc=241AFA1D&ordoc=11335375
https://web2.westlaw.com/find/default.wl?tc=-1&docname=OHSTS2739.04&rp=%2ffind%2fdefault.wl&sv=Split&utid=1&rs=WLW11.07&db=1000279&tf=-1&findtype=L&fn=_top&mt=LawSchoolPractitioner&vr=2.0&pbc=241AFA1D&ordoc=11335375
https://web2.westlaw.com/find/default.wl?tc=-1&docname=OHSTS2739.12&rp=%2ffind%2fdefault.wl&sv=Split&utid=1&rs=WLW11.07&db=1000279&tf=-1&findtype=L&fn=_top&mt=LawSchoolPractitioner&vr=2.0&pbc=241AFA1D&ordoc=11335375
https://web2.westlaw.com/find/default.wl?tc=-1&docname=OHSTS3793.06&rp=%2ffind%2fdefault.wl&sv=Split&utid=1&rs=WLW11.07&db=1000279&tf=-1&findtype=L&fn=_top&mt=LawSchoolPractitioner&vr=2.0&pbc=241AFA1D&ordoc=11335375

services to victims of crimes that are violations of section 2907.02 or 2907.05 of the
Revised Code or to victims of felonious sexual penetration in violation of former section
2907.12 of the Revised Code. As used in this division, “counseling services” include
services provided in an informal setting by a person who, by education or experience, is
competent to provide those services.

(H) No disclosure of information pursuant to this section gives rise to any liability or
recrimination for a breach of privilege or confidence.

(I) Whoever violates division (A) or (B) of this section is guilty of failure to report a
crime. Violation of division (A)(1) of this section is a misdemeanor of the fourth degree.
Violation of division (A)(2) or (B) of this section is a misdemeanor of the second degree.

(J) Whoever violates division (C) or (D) of this section is guilty of failure to report
knowledge of a death, a misdemeanor of the fourth degree.

(K)(1) Whoever negligently violates division (E) of this section is guilty of a minor
misdemeanor.

(2) Whoever knowingly violates division (E) of this section is guilty of a misdemeanor of
the second degree.

OKLAHOMA

OKLA. STAT. TIT. 12 § 2505 (2012). RELIGIOUS PRIVILEGE
A. As used in this section:

1. A “cleric” is a minister, priest, rabbi, accredited Christian Science practitioner or
other similar functionary of a religious organization, or any individual reasonably
believed to be a cleric by the person consulting the cleric; and

2. A communication is “confidential” if made privately and not intended for further
disclosure except to other persons present in furtherance of the purpose of the
communication.

B. A person has a privilege to refuse to disclose and to prevent another from disclosing
his confidential communication made to a clergyman acting in his professional capacity.

C. The privilege may be claimed by the person, by the person's guardian or conservator,
or by the person's personal representative if the person is deceased. The cleric is
presumed to have authority to claim the privilege but only on behalf of the communicant.

OKLA. STAT. TIT. 10A § 1-2-101 (2012). ESTABLISHMENT OF STATEWIDE
CENTRALIZED HOTLINE FOR REPORTING CHILD ABUSE OR NEGLECT--
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HOTLINE REQUIREMENTS--REPORTING ABUSE OR NEGLECT--RETALIATION

BY EMPLOYER--VIOLATIONS
A. 1. The Department of Human Services shall establish a statewide centralized hotline
for the reporting of child abuse or neglect to the Department.

2. The Department shall provide hotline-specific training including, but not limited to,
interviewing skills, customer service skills, narrative writing, necessary computer
systems, making case determinations, and identifying priority situations.

3. The Department is authorized to contract with third parties in order to train hotline
workers.

4. The Department shall develop a system to track the number of calls received, and of
that number:

a. the number of calls screened out,
b. the number of referrals assigned, and

c. the number of calls in which the allegations were later found to be unsubstantiated or
ruled out.

B. 1. Every person having reason to believe that a child under the age of eighteen (18)
years is a victim of abuse or neglect shall report the matter promptly to the Department of
Human Services. Reports shall be made to the hotline provided for in subsection A of this
section. Any allegation of abuse or neglect reported in any manner to a county office
shall immediately be referred to the hotline by the Department. Provided, however, that
in actions for custody by abandonment, provided for in Section 7 of this act, there shall
be no reporting requirement.

2. Every physician, surgeon, or other health care professional including doctors of
medicine, licensed osteopathic physicians, residents and interns, or any other health care
professional attending the birth of a child who tests positive for alcohol or a controlled
dangerous substance shall promptly report the matter to the Department.

3. No privilege or contract shall relieve any person from the requirement of reporting
pursuant to this section.

4. The reporting obligations under this section are individual, and no employer,
supervisor, or administrator shall interfere with the reporting obligations of any employee
or other person or in any manner discriminate or retaliate against the employee or other
person who in good faith reports suspected child abuse or neglect, or who provides
testimony in any proceeding involving child abuse or neglect. Any employer, supervisor,
or administrator who discharges, discriminates or retaliates against the employee or other
person shall be liable for damages, costs and attorney fees.
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5. Every physician, surgeon, or other health care professional making a report of abuse or
neglect as required by this subsection or examining a child to determine the likelihood of
abuse or neglect and every hospital or related institution in which the child was examined
or treated shall provide, upon request, copies of the results of the examination or copies
of the examination on which the report was based and any other clinical notes, x-rays,
photographs, and other previous or current records relevant to the case to law
enforcement officers conducting a criminal investigation into the case and to employees
of the Department of Human Services conducting an investigation of alleged abuse or
neglect in the case.

C. Any person who knowingly and willfully fails to promptly report suspected child
abuse or neglect or who interferes with the prompt reporting of suspected child abuse or
neglect may be reported to local law enforcement for criminal investigation and, upon
conviction thereof, shall be guilty of a misdemeanor.

D. 1. Any person who knowingly and willfully makes a false report pursuant to the
provisions of this section or a report that the person knows lacks factual foundation may
be reported to local law enforcement for criminal investigation and, upon conviction
thereof, shall be guilty of a misdemeanor.

2. If a court determines that an accusation of child abuse or neglect made during a child
custody proceeding is false and the person making the accusation knew it to be false at
the time the accusation was made, the court may impose a fine, not to exceed Five
Thousand Dollars ($5,000.00) and reasonable attorney fees incurred in recovering the
sanctions, against the person making the accusation. The remedy provided by this
paragraph is in addition to paragraph 1 of this subsection or to any other remedy provided
by law.

E. Nothing contained in this section shall be construed to exempt or prohibit any person
from reporting any suspected child abuse or neglect pursuant to subsection B of this
section.

OREGON

OR. REV. STAT. §40.260 EvID. RULE 506 (2012). MEMBER OF CLERGY-

PENITENT PRIVILEGE
(1) As used in this section, unless the context requires otherwise:

(a) “Confidential communication” means a communication made privately and not
intended for further disclosure except to other persons present in furtherance of the
purpose of the communication.

(b) “Member of the clergy” means a minister of any church, religious denomination or
organization or accredited Christian Science practitioner who in the course of the

National Center for Prosecution of Child Abuse 156
National District Attorneys Association



discipline or practice of that church, denomination or organization is authorized or
accustomed to hearing confidential communications and, under the discipline or tenets of
that church, denomination or organization, has a duty to keep such communications
secret.

(2) A member of the clergy may not be examined as to any confidential communication

made to the member of the clergy in the member's professional character unless consent
to the disclosure of the confidential communication is given by the person who made the
communication.

(3) Even though the person who made the communication has given consent to the
disclosure, a member of the clergy may not be examined as to any confidential
communication made to the member in the member's professional character if, under the
discipline or tenets of the member's church, denomination or organization, the member
has an absolute duty to keep the communication confidential.

OR. REV. STAT. §419B.010 (2012). DUTY OF OFFICIALS TO REPORT CHILD

ABUSE; EXCEPTION,; VIOLATIONS

(1) Any public or private official having reasonable cause to believe that any child with
whom the official comes in contact has suffered abuse or that any person with whom the
official comes in contact has abused a child shall immediately report or cause a report to
be made in the manner required in ORS 419B.015. Nothing contained in ORS 40.225 to
40.295 or 419B.234 (6) affects the duty to report imposed by this section, except that a
psychiatrist, psychologist, member of the clergy, attorney or guardian ad litem appointed
under ORS 419B.231 is not required to report such information communicated by a
person if the communication is privileged under ORS 40.225 to 40.295 or 419B.234 (6).
An attorney is not required to make a report under this section by reason of information
communicated to the attorney in the course of representing a client if disclosure of the
information would be detrimental to the client.

(2) Notwithstanding subsection (1) of this section, a report need not be made under this
section if the public or private official acquires information relating to abuse by reason of
a report made under this section, or by reason of a proceeding arising out of a report
made under this section, and the public or private official reasonably believes that the
information is already known by a law enforcement agency or the Department of Human
Services.

(3) A person who violates subsection (1) of this section commits a Class A violation.
Prosecution under this subsection shall be commenced at any time within 18 months after
commission of the offense.

OR. REV. STAT. § 419B.005 (2012). DEFINITIONS

Text subject to final change by the Oregon Office of the Legislative Counsel.
As used in ORS 419B.005 to 419B.050, unless the context requires otherwise:
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(1)(a) “Abuse” means:

(A) Any assault, as defined in ORS chapter 163, of a child and any physical injury to a
child which has been caused by other than accidental means, including any injury which
appears to be at variance with the explanation given of the injury.

(B) Any mental injury to a child, which shall include only observable and substantial
impairment of the child's mental or psychological ability to function caused by cruelty to
the child, with due regard to the culture of the child.

(C) Rape of a child, which includes but is not limited to rape, sodomy, unlawful sexual
penetration and incest, as those acts are described in ORS chapter 163.

(D) Sexual abuse, as described in ORS chapter 163.
(E) Sexual exploitation, including but not limited to:

(i) Contributing to the sexual delinquency of a minor, as defined in ORS chapter 163, and
any other conduct which allows, employs, authorizes, permits, induces or encourages a
child to engage in the performing for people to observe or the photographing, filming,
tape recording or other exhibition which, in whole or in part, depicts sexual conduct or
contact, as defined in ORS 167.002 or described in ORS 163.665 and 163.670, sexual
abuse involving a child or rape of a child, but not including any conduct which is part of
any investigation conducted pursuant to ORS 419B.020 or which is designed to serve
educational or other legitimate purposes; and

(if) Allowing, permitting, encouraging or hiring a child to engage in prostitution or to
patronize a prostitute, as defined in ORS chapter 167.

(F) Negligent treatment or maltreatment of a child, including but not limited to the failure
to provide adequate food, clothing, shelter or medical care that is likely to endanger the
health or welfare of the child.

(G) Threatened harm to a child, which means subjecting a child to a substantial risk of
harm to the child's health or welfare.

(H) Buying or selling a person under 18 years of age as described in ORS 163.537.

(1) Permitting a person under 18 years of age to enter or remain in or upon premises
where methamphetamines are being manufactured.

(J) Unlawful exposure to a controlled substance, as defined in ORS 475.005, that subjects
a child to a substantial risk of harm to the child's health or safety.
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(b) “Abuse” does not include reasonable discipline unless the discipline results in one of
the conditions described in paragraph (a) of this subsection.

(2) “Child” means an unmarried person who is under 18 years of age.

(3) “Law enforcement agency” means:

(a) A city or municipal police department.

(b) A county sheriff's office.

(c) The Oregon State Police.

(d) A police department established by a university under section 1 of this 2011 Act.
(e) A county juvenile department.

(4) “Public or private official” means:

(a) Physician, osteopathic physician, physician assistant, naturopathic physician, podiatric
physician and surgeon, including any intern or resident.

(b) Dentist.
(c) School employee.

(d) Licensed practical nurse, registered nurse, nurse practitioner, nurse's aide, home
health aide or employee of an in-home health service.

(e) Employee of the Department of Human Services, Oregon Health Authority, State
Commission on Children and Families, Child Care Division of the Employment
Department, the Oregon Youth Authority, a county health department, a community
mental health program, a community developmental disabilities program, a county
juvenile department, a licensed child-caring agency or an alcohol and drug treatment
program.

(F) Peace officer.

(9) Psychologist.

(h) Member of the clergy.

(i) Regulated social worker.

(j) Optometrist.
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(K) Chiropractor.

(L) Certified provider of foster care, or an employee thereof.
(m) Attorney.

(n) Licensed professional counselor.

(o) Licensed marriage and family therapist.

(p) Firefighter or emergency medical services provider.

() A court appointed special advocate, as defined in ORS 419A.004.

(r) A child care provider registered or certified under ORS 657A.030 and 657A.250 to
657A.450.

(s) Member of the Legislative Assembly.

(t) Physical, speech or occupational therapist.
(u) Audiologist.

(v) Speech-language pathologist.

(w) Employee of the Teacher Standards and Practices Commission directly involved in
investigations or discipline by the commission.

(x) Pharmacist.

(y) An operator of a preschool recorded program under ORS 657A.255.

(2) An operator of a school-age recorded program under ORS 657A.257.

(aa) Employee of a private agency or organization facilitating the provision of respite
services, as defined in ORS 418.205, for parents pursuant to a properly executed power
of attorney under ORS 109.056.

PENNSYLVANIA

42 PA. CONS. STAT. 8§ 5943 (2012). CONFIDENTIAL COMMUNICATIONS TO

CLERGYMEN
No clergyman, priest, rabbi or minister of the gospel of any regularly established church
or religious organization, except clergymen or ministers, who are self-ordained or who
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are members of religious organizations in which members other than the leader thereof
are deemed clergymen or ministers, who while in the course of his duties has acquired
information from any person secretly and in confidence shall be compelled, or allowed
without consent of such person, to disclose that information in any legal proceeding, trial
or investigation before any government unit.

23 PA. CONS. STAT. 8§ 6311 (2012). PERSONS REQUIRED TO REPORT

SUSPECTED CHILD ABUSE

(a) General rule.--A person who, in the course of employment, occupation or practice of
a profession, comes into contact with children shall report or cause a report to be made in
accordance with section 6313 (relating to reporting procedure) when the person has
reasonable cause to suspect, on the basis of medical, professional or other training and
experience, that a child under the care, supervision, guidance or training of that person or
of an agency, institution, organization or other entity with which that person is affiliated
is a victim of child abuse, including child abuse by an individual who is not a perpetrator.
Except with respect to confidential communications made to a member of the clergy
which are protected under 42 Pa.C.S. § 5943 (relating to confidential communications to
clergymen), and except with respect to confidential communications made to an attorney
which are protected by 42 Pa.C.S. § 5916 (relating to confidential communications to
attorney) or 5928 (relating to confidential communications to attorney), the privileged
communication between any professional person required to report and the patient or
client of that person shall not apply to situations involving child abuse and shall not
constitute grounds for failure to report as required by this chapter.

(b) Enumeration of persons required to report.--Persons required to report under
subsection (a) include, but are not limited to, any licensed physician, osteopath, medical
examiner, coroner, funeral director, dentist, optometrist, chiropractor, podiatrist, intern,
registered nurse, licensed practical nurse, hospital personnel engaged in the admission,
examination, care or treatment of persons, Christian Science practitioner, member of the
clergy, school administrator, school teacher, school nurse, social services worker, day-
care center worker or any other child-care or foster-care worker, mental health
professional, peace officer or law enforcement official.

(c) Staff members of institutions, etc.--Whenever a person is required to report under
subsection (b) in the capacity as a member of the staff of a medical or other public or
private institution, school, facility or agency, that person shall immediately notify the
person in charge of the institution, school, facility or agency or the designated agent of
the person in charge. Upon notification, the person in charge or the designated agent, if
any, shall assume the responsibility and have the legal obligation to report or cause a
report to be made in accordance with section 6313. This chapter does not require more
than one report from any such institution, school, facility or agency.

(d) Civil action for discrimination against person filing report.--Any person who,
under this section, is required to report or cause a report of suspected child abuse to be
made and who, in good faith, makes or causes the report to be made and, as a result
thereof, is discharged from his employment or in any other manner is discriminated
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against with respect to compensation, hire, tenure, terms, conditions or privileges of
employment, may commence an action in the court of common pleas of the county in
which the alleged unlawful discharge or discrimination occurred for appropriate relief. If
the court finds that the person is an individual who, under this section, is required to
report or cause a report of suspected child abuse to be made and who, in good faith, made
or caused to be made a report of suspected child abuse and, as a result thereof, was
discharged or discriminated against with respect to compensation, hire, tenure, terms,
conditions or privileges of employment, it may issue an order granting appropriate relief,
including, but not limited to, reinstatement with back pay. The department may intervene
in any action commenced under this subsection.

RHODE ISLAND

R.l. GEN. LAws § 9-17-23 (2012). PRIVILEGED COMMUNICATIONS TO

CLERGY

In the trial of every cause, both civil and criminal, no member of the clergy or priest shall
be competent to testify concerning any confession made to him or her in his or her
professional character in the course of discipline enjoined by the church to which he or
she belongs, without the consent of the person making the confession. No duly ordained
minister of the gospel, priest, or rabbi of any denomination shall be allowed in giving
testimony to disclose any confidential communication, properly entrusted to him or her in
his or her professional capacity, and necessary and proper to enable him or her to
discharge the functions of his or her office in the usual course of practice or discipline,
without the consent of the person making the communication.

R.l. GEN. LAws § 40-11-11 (2012). ABROGATION OF PRIVILEGED

COMMUNICATIONS

The privileged quality of communication between husband and wife and any professional
person and his or her patient or client, except that between attorney and client, is hereby
abrogated in situations involving known or suspected child abuse or neglect and shall not
constitute grounds for failure to report as required by this chapter, failure to cooperate
with the department in its activities pursuant to this chapter, or failure to give or accept
evidence in any judicial proceeding relating to child abuse or neglect. In any family court
proceeding relating to child abuse or neglect, notwithstanding the provisions of chapter
37.3 of title 5, or the provisions of § 9-17-24, no privilege of confidentiality may be
invoked with respect to any illness, trauma, incompetency, addiction to drugs, or
alcoholism of any parent.
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SOUTH CAROLINA

S.C. CoDE ANN. § 19-11-90 (2012). PRIEST-PENITENT PRIVILEGE

In any legal or quasi-legal trial, hearing or proceeding before any court, commission or
committee no regular or duly ordained minister, priest or rabbi shall be required, in
giving testimony, to disclose any confidential communication properly entrusted to him
in his professional capacity and necessary and proper to enable him to discharge the
functions of his office according to the usual course of practice or discipline of his church
or religious body. This prohibition shall not apply to cases where the party in whose favor
it is made waives the rights conferred.

S.C. CoDE ANN. 8§ 63-7-420 (2012). ABROGATION OF PRIVILEGED

COMMUNICATION; EXCEPTIONS

The privileged quality of communication between husband and wife and any professional
person and his patient or client, except that between attorney and client or clergy
member, including Christian Science Practitioner or religious healer, and penitent, is
abrogated and does not constitute grounds for failure to report or the exclusion of
evidence in a civil protective proceeding resulting from a report pursuant to this article.
However, a clergy member, including Christian Science Practitioner or religious healer,
must report in accordance with this subarticle except when information is received from
the alleged perpetrator of the abuse and neglect during a communication that is protected
by the clergy and penitent privilege as provided for in Section 19-11-90.

S.C. CoDE ANN. § 63-7-310 (2012). PERSONS REQUIRED TO REPORT

(A) A physician, nurse, dentist, optometrist, medical examiner, or coroner, or an
employee of a county medical examiner's or coroner's office, or any other medical,
emergency medical services, mental health, or allied health professional, member of the
clergy including a Christian Science Practitioner or religious healer, school teacher,
counselor, principal, assistant principal, school attendance officer, social or public
assistance worker, substance abuse treatment staff, or childcare worker in a childcare
center or foster care facility, foster parent, police or law enforcement officer, juvenile
justice worker, undertaker, funeral home director or employee of a funeral home, persons
responsible for processing films, computer technician, judge, or a volunteer non-attorney
guardian ad litem serving on behalf of the South Carolina Guardian Ad Litem Program or
on behalf of Richland County CASA must report in accordance with this section when in
the person's professional capacity the person has received information which gives the
person reason to believe that a child has been or may be abused or neglected as defined in
Section 63-7-20.

(B) If a person required to report pursuant to subsection (A) has received information in
the person’s professional capacity which gives the person reason to believe that a child's
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physical or mental health or welfare has been or may be adversely affected by acts or
omissions that would be child abuse or neglect if committed by a parent, guardian, or
other person responsible for the child's welfare, but the reporter believes that the act or
omission was committed by a person other than the parent, guardian, or other person
responsible for the child's welfare, the reporter must make a report to the appropriate law
enforcement agency.

(C) Except as provided in subsection (A), a person, including, but not limited to, a
volunteer non-attorney guardian ad litem serving on behalf of the South Carolina
Guardian Ad Litem Program or on behalf of Richland County CASA, who has reason to
believe that a child's physical or mental health or welfare has been or may be adversely
affected by abuse and neglect may report, and is encouraged to report, in accordance with
this section.

(D) Reports of child abuse or neglect may be made orally by telephone or otherwise to
the county department of social services or to a law enforcement agency in the county
where the child resides or is found.

SOUTH DAKOTA

S.D. CoDIFIED LAws § 19-13-16 (RULE 505 (A)) (2012). RELIGIOUS

PRIVILEGE — DEFINITIONS OF TERMS
As used in 88 19-13-16 to 19-13-18, inclusive:

(1) A “clergyman” is a minister, priest, rabbi, accredited Christian Science practitioner, or
other similar functionary of a religious organization, or an individual reasonably believed
so to be by the person consulting him;

(2) A communication is “confidential” if made privately and not intended for further
disclosure except to other persons present in furtherance of the purpose of the
communication.

S.D. CoDIFIED LAWS § 19-13-17 (RULE 505 (B)) (2012). PRIVILEGE ON

COMMUNICATIONS TO CLERGYMAN

A person has a privilege to refuse to disclose and to prevent another from disclosing a
confidential communication by the person to a clergyman in his professional character as
spiritual adviser.

S.D. CoDIFIED LAWS § 19-13-18 (RULE 505 (C)) (2012). PERSONS

ENTITLED TO CLAIM CLERGYMAN PRIVILEGE
The privilege described by § 19-13-17 may be claimed by the person, by his guardian or
conservator, or by his personal representative if he is deceased. The person who was the
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clergyman at the time of the communication is presumed to have authority to claim the
privilege but only on behalf of the communicant.

TENNESSEE

TENN. CODE ANN. § 24-1-206 (2012). PRIVILEGES AND IMMUNITIES;

CLERGY

(a)(1) No minister of the gospel, priest of the Catholic Church, rector of the Episcopal
Church, ordained rabbi, or regular minister of religion of any religious organization or
denomination usually referred to as a church, over eighteen (18) years of age, shall be
allowed or required in giving testimony as a witness in any litigation, to disclose any
information communicated to that person in a confidential manner, properly entrusted to
that person in that person's professional capacity, and necessary to enable that person to
discharge the functions of such office according to the usual course of that person's
practice or discipline, wherein such person so communicating such information about
such person or another is seeking spiritual counsel and advice relative to and growing out
of the information so imparted.

(2) It shall be the duty of the judge of the court wherein such litigation is pending, when
such testimony as prohibited in this section is offered, to determine whether or not that
person possesses the qualifications which prohibit that person from testifying to the
communications sought to be proven by that person.

(b) The prohibition of this section shall not apply to cases where the communicating
party, or parties, waives the right so conferred by personal appearance in open court so
declaring, or by an affidavit properly sworn to by such a one or ones, before some person
authorized to administer oaths, and filed with the court wherein litigation is pending.

(c) Nothing in this section shall modify or in any way change the law relative to “hearsay
testimony.”

(d) Any minister of the gospel, priest of the Catholic Church, rector of the Episcopal
Church, ordained rabbi, and any regular minister of religion of any religious organization
or denomination usually referred to as a church, who violates the provisions of this
section, commits a Class C misdemeanor.

TENN. CODE ANN. § 37-1-614 (2012). EVIDENTIARY PRIVILEGES

The privileged quality of communication between husband and wife and between any
professional person and the professional person's patient or client, and any other
privileged communication, except that between attorney and client, as such
communication relates both to the competency of the witness and to the exclusion of
confidential communications, shall not apply to any situation involving known or
suspected child sexual abuse and shall not constitute grounds for failure to report as
required by this part, failure to cooperate with the department in its activities pursuant to
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this part, or failure to give evidence in any judicial proceeding relating to child sexual
abuse.

TEXAS

TEX. EVID. CODE ANN. RULE 505 (2012). COMMUNICATION TO MEMBERS

OF THE CLERGY
(a) Definitions. As used in this rule:

(1) A “member of the clergy” is a minister, priest, rabbi, accredited Christian Science
Practitioner, or other similar functionary of a religious organization or an individual
reasonably believed so to be by the person consulting with such individual.

(2) A communication is “confidential” if made privately and not intended for further
disclosure except to other persons present in furtherance of the purpose of the
communication.

(b) General Rule of Privilege. A person has a privilege to refuse to disclose and to
prevent another from disclosing a confidential communication by the person to a member
of the clergy in the member's professional character as spiritual adviser.

(c) Who May Claim the Privilege. The privilege may be claimed by the person, by the
person's guardian or conservator, or by the personal representative of the person if the
person is deceased. The member of the clergy to whom the communication was made is
presumed to have authority to claim the privilege but only on behalf of the communicant.

TEX. FAM. CODE ANN. § 261.202 (2012). PRIVILEGED COMMUNICATION
In a proceeding regarding the abuse or neglect of a child, evidence may not be excluded
on the ground of privileged communication except in the case of communications
between an attorney and client.

TEX. FAM. CODE ANN. § 261.101 (2012). PERSONS REQUIRED TO REPORT;

TIME TO REPORT

(a) A person having cause to believe that a child's physical or mental health or welfare
has been adversely affected by abuse or neglect by any person shall immediately make a
report as provided by this subchapter.

(b) If a professional has cause to believe that a child has been abused or neglected or may
be abused or neglected, or that a child is a victim of an offense under Section 21.11,
Penal Code, and the professional has cause to believe that the child has been abused as
defined by Section 261.001 or 261.401, the professional shall make a report not later than
the 48th hour after the hour the professional first suspects that the child has been or may
be abused or neglected or is a victim of an offense under Section 21.11, Penal Code. A
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professional may not delegate to or rely on another person to make the report. In this
subsection, “professional” means an individual who is licensed or certified by the state or
who is an employee of a facility licensed, certified, or operated by the state and who, in
the normal course of official duties or duties for which a license or certification is
required, has direct contact with children. The term includes teachers, nurses, doctors,
day-care employees, employees of a clinic or health care facility that provides
reproductive services, juvenile probation officers, and juvenile detention or correctional
officers.

(c) The requirement to report under this section applies without exception to an
individual whose personal communications may otherwise be privileged, including an
attorney, a member of the clergy, a medical practitioner, a social worker, a mental health
professional, and an employee of a clinic or health care facility that provides reproductive
services.

(d) Unless waived in writing by the person making the report, the identity of an
individual making a report under this chapter is confidential and may be disclosed only:

(1) as provided by Section 261.201; or

(2) to a law enforcement officer for the purposes of conducting a criminal investigation of
the report.

UTAH

UTAH R. EVvID. 503 (2012). COMMUNICATIONS TO CLERGY
(a) Definitions. As used in this rule:

(1) A “cleric” is a minister, priest, rabbi, or other similar functionary of a religious
organization or an individual reasonably believed so to be by the person consulting that
individual.

(2) A communication is “confidential” if made privately and not intended for further
disclosure except to other persons present in furtherance of the purpose of the
communication.

(b) General rule of privilege. A person has a privilege to refuse to disclose and to
prevent another from disclosing any confidential communication to a cleric in the cleric's
religious capacity and necessary and proper to enable the cleric to discharge the functions
of the cleric's office according to the usual course of practice or discipline.

(c) Who may claim the privilege. The privilege may be claimed by the person who
made the confidential communication, by the person's guardian or conservator, or by the
person's personal representative if the person is deceased. The person who was the cleric
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at the time of the communication is presumed to have authority to claim the privilege on
behalf of the communicant.

UTAH CODE ANN. § 62A-4A-403 (2012). REPORTING REQUIREMENTS

(1) (a) Except as provided in Subsection (2), when any person including persons licensed
under Title 58, Chapter 67, Utah Medical Practice Act, or Title 58, Chapter 31b, Nurse
Practice Act, has reason to believe that a child has been subjected to abuse or neglect, or
who observes a child being subjected to conditions or circumstances which would
reasonably result in abuse or neglect, that person shall immediately notify the nearest
peace officer, law enforcement agency, or office of the division.

(b) Upon receipt of the notification described in Subsection (1)(a), the peace officer or
law enforcement agency shall immediately notify the nearest office of the division. If an
initial report of abuse or neglect is made to the division, the division shall immediately
notify the appropriate local law enforcement agency. The division shall, in addition to its
own investigation, comply with and lend support to investigations by law enforcement
undertaken pursuant to a report made under this section.

(2) Subject to Subsection (3), the notification requirements of Subsection (1) do not apply
to a clergyman or priest, without the consent of the person making the confession, with
regard to any confession made to the clergyman or priest in the professional character of
the clergyman or priest in the course of discipline enjoined by the church to which the
clergyman or priest belongs, if:

(a) the confession was made directly to the clergyman or priest by the perpetrator; and

(b) the clergyman or priest is, under canon law or church doctrine or practice, bound to
maintain the confidentiality of that confession.

(3) (@) When a clergyman or priest receives information about abuse or neglect from any
source other than confession of the perpetrator, the clergyman or priest is required to give
notification on the basis of that information even though the clergyman or priest may
have also received a report of abuse or neglect from the confession of the perpetrator.

(b) Exemption of notification requirements for a clergyman or priest does not exempt a
clergyman or priest from any other efforts required by law to prevent further abuse or
neglect by the perpetrator.

VERMONT

VT.R. EVID. 505 (2012). RELIGIOUS PRIVILEGE
(a) Definitions. As used in this rule:

(1) A “clergyman” is a minister, priest, rabbi, accredited Christian Science Practitioner,
or other similar functionary of a religious organization, or an individual reasonably
believed so to be by the person consulting him.
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(2) A communication is “confidential” if made privately and not intended for further
disclosure except to other persons present in furtherance of the purpose of the
communication.

(b) General Rule of Privilege. A person has a privilege to refuse to disclose and to
prevent another from disclosing a confidential communication by the person to a
clergyman in his professional character as spiritual adviser.

(c) Who May Claim the Privilege. The privilege may be claimed by the person, by his
guardian or conservator, or by his personal representative if he is deceased. The person
who was the clergyman at the time of the communication is presumed to have authority
to claim the privilege, but only on behalf of the communicant.

VT.STAT. ANN. TIT. 33 §4912 (2012). DEFINITIONS
As used in this subchapter:

(1) "Child" means an individual under the age of majority.

(2) An "abused or neglected child" means a child whose physical health, psychological
growth and development or welfare is harmed or is at substantial risk of harm by the acts
or omissions of his or her parent or other person responsible for the child's welfare. An
"abused or neglected child" also means a child who is sexually abused or at substantial
risk of sexual abuse by any person.

(3) "Harm" can occur by:

(A) Physical injury or emotional maltreatment;

(B) Failure to supply the child with adequate food, clothing, shelter, or health care.
For the purposes of this subchapter, "adequate health care™ includes any medical or
nonmedical remedial health care permitted or authorized under state law.
Notwithstanding that a child might be found to be without proper parental care under
chapter 55 of Title 33, a parent or other person responsible for a child's care legitimately
practicing his or her religious beliefs who thereby does not provide specified medical
treatment for a child shall not be considered neglectful for that reason alone; or

(C) Abandonment of the child.

(4) "Risk of harm" means a significant danger that a child will suffer serious harm other
than by accidental means, which harm would be likely to cause physical injury, neglect,
emotional maltreatment or sexual abuse.

(5) "A person responsible for a child's welfare” includes the child's parent; guardian;
foster parent; any other adult residing in the child's home who serves in a parental role;
an employee of a public or private residential home, institution or agency; or other person
responsible for the child's welfare while in a residential, educational, or child care setting,
including any staff person.

(6) "Physical injury™ means death, or permanent or temporary disfigurement or
impairment of any bodily organ or function by other than accidental means.

(7) "Emotional maltreatment™ means a pattern of malicious behavior which results in
impaired psychological growth and development.

(8) "Sexual abuse" consists of any act or acts by any person involving sexual
molestation or exploitation of a child including but not limited to incest, prostitution,
rape, sodomy, or any lewd and lascivious conduct involving a child. Sexual abuse also
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includes the aiding, abetting, counseling, hiring, or procuring of a child to perform or
participate in any photograph, motion picture, exhibition, show, representation, or other
presentation which, in whole or in part, depicts a sexual conduct, sexual excitement or
sadomasochistic abuse involving a child.

(9) "Multidisciplinary team™ means a group of professionals, paraprofessionals, and
other appropriate individuals, empanelled by the commissioner under this chapter, for the
purpose of assisting in the identification and review of cases of child abuse and neglect,
coordinating treatment services for abused and neglected children and their families, and
promoting child abuse prevention.

(10) "Substantiated report” means that the commissioner or the commissioner's
designee has determined after investigation that a report is based upon accurate and
reliable information that would lead a reasonable person to believe that the child has been
abused or neglected.

(11) [Repealed.]

(12) "Member of the clergy" means a priest, rabbi, clergy member, ordained or licensed
minister, leader of any church or religious body, accredited Christian Science
practitioner, person performing official duties on behalf of a church or religious body that
are recognized as the duties of a priest, rabbi, clergy, nun, brother, ordained or licensed
minister, leader of any church or religious body, or accredited Christian Science
practitioner.

(13) "Redacted investigation file" means the intake report, the investigation activities
summary, and case determination report that are amended in accordance with
confidentiality requirements set forth in subsection 4913(d) of this title.

(14) "Child protection registry"” means a record of all investigations that have resulted
in a substantiated report on or after January 1, 1992.

(15) "Registry record" means an entry in the child protection registry that consists of
the name of an individual substantiated for child abuse or neglect, the date of the finding,
the nature of the finding, and at least one other personal identifier, other than a name,
listed in order to avoid the possibility of misidentification.

(16) "Investigation" means a response to a report of child abuse or neglect that begins
with the systematic gathering of information to determine whether the abuse or neglect
has occurred and, if so, the appropriate response. An investigation shall result in a formal
determination as to whether the reported abuse or neglect has occurred.

(17) "Assessment™” means a response to a report of child abuse or neglect that focuses
on the identification of the strengths and support needs of the child and the family, and
any services they may require to improve or restore their well-being and to reduce the
risk of future harm. The child and family assessment does not result in a formal
determination as to whether the reported abuse or neglect has occurred.

VT.STAT. ANN. TIT. 33 84913 (2012). REPORTING CHILD ABUSE AND

NEGLECT, REMEDIAL ACTION

(a) Any physician, surgeon, osteopath, chiropractor, or physician's assistant licensed,
certified, or registered under the provisions of Title 26, any resident physician, intern, or
any hospital administrator in any hospital in this state, whether or not so registered, and
any registered nurse, licensed practical nurse, medical examiner, emergency medical
personnel as defined in subdivision 2651(6) of Title 24, dentist, psychologist, pharmacist,
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any other health care provider, child care worker, school superintendent, school teacher,
school librarian, school principal, school guidance counselor, and any other individual
who is regularly employed by a school district, or who is contracted and paid by a school
district to provide student services for five or more hours per week during the school
year, mental health professional, social worker, probation officer, any employee,
contractor, and grantee of the agency of human services who have contact with clients,
police officer, camp owner, camp administrator, camp counselor, or member of the clergy
who has reasonable cause to believe that any child has been abused or neglected shall
report or cause a report to be made in accordance with the provisions of section 4914 of
this title within 24 hours. As used in this subsection, "camp™ includes any residential or
nonresidential recreational program.

(b) The commissioner shall inform the person who made the report under subsection (a)
of this section:

(1) whether the report was accepted as a valid allegation of abuse or neglect;

(2) whether an assessment was conducted and, if so, whether a need for services was
found; and

(3) whether an investigation was conducted and, if so, whether it resulted in a
substantiation.

(c) Any other concerned person not listed in subsection (a) of this section who has
reasonable cause to believe that any child has been abused or neglected may report or
cause a report to be made in accordance with the provisions of section 4914 of this title.

(d) (1) Any person other than a person suspected of child abuse, who in good faith makes
a report to the department shall be immune from any civil or criminal liability which
might otherwise be incurred or imposed as a result of making a report.

(2) An employer or supervisor shall not discharge; demote; transfer; reduce pay,
benefits, or work privileges; prepare a negative work performance evaluation; or take any
other action detrimental to any employee because that employee filed a good faith report
in accordance with the provisions of this subchapter. Any person making a report under
this subchapter shall have a civil cause of action for appropriate compensatory and
punitive damages against any person who causes detrimental changes in the employment
status of the reporting party by reason of his or her making a report.

(e) The name of and any identifying information about either the person making the
report or any person mentioned in the report shall be confidential unless:

(1) the person making the report specifically allows disclosure;

(2) a human services board proceeding or a judicial proceeding results therefrom;

(3) a court, after a hearing, finds probable cause to believe that the report was not made
in good faith and orders the department to make the name of the reporter available; or

(4) a review has been requested pursuant to section 4916a of this title, and the
department has determined that identifying information can be provided without
compromising the safety of the reporter or the persons mentioned in the report.
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(F) (1) A person who violates subsection (a) of this section shall be fined not more than $
500.00.

(2) A person who violates subsection (a) of this section with the intent to conceal abuse
or neglect of a child shall be imprisoned not more than six months or fined not more than
$ 1,000.00, or both.

(3) This section shall not be construed to prohibit a prosecution under any other
provision of law.

(9) Except as provided in subsection (h) of this section, a person may not refuse to make
a report required by this section on the grounds that making the report would violate a
privilege or disclose a confidential communication.

(h) A member of the clergy shall not be required to make a report under this section if the
report would be based upon information received in a communication which is:

(1) made to a member of the clergy acting in his or her capacity as spiritual advisor;

(2) intended by the parties to be confidential at the time the communication is made;

(3) intended by the communicant to be an act of contrition or a matter of conscience;
and

(4) required to be confidential by religious law, doctrine, or tenet.

(i) When a member of the clergy receives information about abuse or neglect of a child in
a manner other than as described in subsection (h) of this section, he or she is required to
report on the basis of that information even though he or she may have also received a
report of abuse or neglect about the same person or incident in the manner described in
subsection (h) of this section.

VIRGINIA

VA. CoDE ANN. 8§ 8.01-400 (2012). COMMUNICATIONS BETWEEN

MINISTERS OF RELIGION AND PERSONS THEY COUNSEL OR ADVISE

No regular minister, priest, rabbi, or accredited practitioner over the age of eighteen
years, of any religious organization or denomination usually referred to as a church, shall
be required to give testimony as a witness or to relinquish notes, records or any written
documentation made by such person, or disclose the contents of any such notes, records
or written documentation, in discovery proceedings in any civil action which would
disclose any information communicated to him in a confidential manner, properly
entrusted to him in his professional capacity and necessary to enable him to discharge the
functions of his office according to the usual course of his practice or discipline, wherein
such person so communicating such information about himself or another is seeking
spiritual counsel and advice relative to and growing out of the information so imparted.
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VA. CODE ANN. 8 19.2-271.3 (2012). COMMUNICATIONS BETWEEN

MINISTERS OF RELIGION AND PERSONS THEY COUNSEL OR ADVISE

No regular minister, priest, rabbi or accredited practitioner over the age of eighteen years,
of any religious organization or denomination usually referred to as a church, shall be
required in giving testimony as a witness in any criminal action to disclose any
information communicated to him by the accused in a confidential manner, properly
entrusted to him in his professional capacity and necessary to enable him to discharge the
functions of his office according to the usual course of his practice or discipline, where
such person so communicating such information about himself or another is seeking
spiritual counsel and advice relative to and growing out of the information so imparted.

VA. CODE ANN. § 63.2-1509 (2012). PHYSICIANS, NURSES, TEACHERS, ETC.,
TO REPORT CERTAIN INJURIES TO CHILDREN; PENALTY FOR FAILURE TO

REPORT

A. The following persons who, in their professional or official capacity, have reason to
suspect that a child is an abused or neglected child, shall report the matter immediately to
the local department of the county or city wherein the child resides or wherein the abuse
or neglect is believed to have occurred or to the Department's toll-free child abuse and
neglect hotline:

1. Any person licensed to practice medicine or any of the healing arts;

2. Any hospital resident or intern, and any person employed in the nursing profession;

3. Any person employed as a social worker;

4. Any probation officer;

5. Any teacher or other person employed in a public or private school, kindergarten or
nursery school,

6. Any person providing full-time or part-time child care for pay on a regularly planned
basis;

7. Any mental health professional;

8. Any law-enforcement officer or animal control officer;

9. Any mediator eligible to receive court referrals pursuant to § 8.01-576.8;

10. Any professional staff person, not previously enumerated, employed by a private or
state-operated hospital, institution or facility to which children have been committed or
where children have been placed for care and treatment;

11. Any person associated with or employed by any private organization responsible for
the care, custody or control of children;

12. Any person who is designated a court-appointed special advocate pursuant to
Article 5 (§ 9.1-151 et seq.) of Chapter 1 of Title 9.1;

13. Any person, over the age of 18 years, who has received training approved by the
Department of Social Services for the purposes of recognizing and reporting child abuse
and neglect;

14. Any person employed by a local department as defined in § 63.2-100 who
determines eligibility for public assistance; and

15. Any emergency medical services personnel certified by the Board of Health
pursuant to § 32.1-111.5, unless such personnel immediately reports the matter directly to
the attending physician at the hospital to which the child is transported, who shall make
such report forthwith.
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This subsection shall not apply to any regular minister, priest, rabbi, imam, or duly
accredited practitioner of any religious organization or denomination usually referred to
as a church as it relates to (i) information required by the doctrine of the religious
organization or denomination to be kept in a confidential manner or (ii) information that
would be subject to § 8.01-400 or 19.2-271.3 if offered as evidence in court.

If neither the locality in which the child resides nor where the abuse or neglect is
believed to have occurred is known, then such report shall be made to the local
department of the county or city where the abuse or neglect was discovered or to the
Department's toll-free child abuse and neglect hotline.

If an employee of the local department is suspected of abusing or neglecting a child, the
report shall be made to the court of the county or city where the abuse or neglect was
discovered. Upon receipt of such a report by the court, the judge shall assign the report to
a local department that is not the employer of the suspected employee for investigation or
family assessment. The judge may consult with the Department in selecting a local
department to respond to the report or the complaint.

If the information is received by a teacher, staff member, resident, intern or nurse in the
course of professional services in a hospital, school or similar institution, such person
may, in place of said report, immediately notify the person in charge of the institution or
department, or his designee, who shall make such report forthwith.

The initial report may be an oral report but such report shall be reduced to writing by
the child abuse coordinator of the local department on a form prescribed by the Board.
Any person required to make the report pursuant to this subsection shall disclose all
information that is the basis for his suspicion of abuse or neglect of the child and, upon
request, shall make available to the child-protective services coordinator and the local
department, which is the agency of jurisdiction, any information, records, or reports that
document the basis for the report. All persons required by this subsection to report
suspected abuse or neglect who maintain a record of a child who is the subject of such a
report shall cooperate with the investigating agency and shall make related information,
records and reports available to the investigating agency unless such disclosure violates
the federal Family Educational Rights and Privacy Act (20 U.S.C. § 1232g). Provision of
such information, records, and reports by a health care provider shall not be prohibited by
§ 8.01-399. Criminal investigative reports received from law-enforcement agencies shall
not be further disseminated by the investigating agency nor shall they be subject to public
disclosure.

B. For purposes of subsection A, "reason to suspect that a child is abused or neglected"
shall include (i) a finding made by an attending physician within seven days of a child's
birth that the results of a blood or urine test conducted within 48 hours of the birth of the
child indicate the presence of a controlled substance not prescribed for the mother by a
physician; (ii) a finding by an attending physician made within 48 hours of a child's birth
that the child was born dependent on a controlled substance which was not prescribed by
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a physician for the mother and has demonstrated withdrawal symptoms; (iii) a diagnosis
by an attending physician made within seven days of a child's birth that the child has an
iliness, disease or condition which, to a reasonable degree of medical certainty, is
attributable to in utero exposure to a controlled substance which was not prescribed by a
physician for the mother or the child; or (iv) a diagnosis by an attending physician made
within seven days of a child's birth that the child has fetal alcohol syndrome attributable
to in utero exposure to alcohol. When "reason to suspect” is based upon this subsection,
such fact shall be included in the report along with the facts relied upon by the person
making the report.

C. Any person who makes a report or provides records or information pursuant to
subsection A or who testifies in any judicial proceeding arising from such report, records,
or information shall be immune from any civil or criminal liability or administrative
penalty or sanction on account of such report, records, information, or testimony, unless
such person acted in bad faith or with malicious purpose.

D. Any person required to file a report pursuant to this section who fails to do so within
72 hours of his first suspicion of child abuse or neglect shall be fined not more than $ 500
for the first failure and for any subsequent failures not less than $ 100 nor more than $
1,000.

WASHINGTON

WasH. REv. CoDE § 5.60.060 (2012). WHO ARE DISQUALIFIED --

PRIVILEGED COMMUNICATIONS

(1) A spouse or domestic partner shall not be examined for or against his or her spouse or
domestic partner, without the consent of the spouse or domestic partner; nor can either
during marriage or during the domestic partnership or afterward, be without the consent
of the other, examined as to any communication made by one to the other during the
marriage or the domestic partnership. But this exception shall not apply to a civil action
or proceeding by one against the other, nor to a criminal action or proceeding for a crime
committed by one against the other, nor to a criminal action or proceeding against a
spouse or domestic partner if the marriage or the domestic partnership occurred
subsequent to the filing of formal charges against the defendant, nor to a criminal action
or proceeding for a crime committed by said spouse or domestic partner against any child
of whom said spouse or domestic partner is the parent or guardian, nor to a proceeding
under chapter 70.96A, 70.96B, 71.05, or 71.09 RCW: PROVIDED, That the spouse or
the domestic partner of a person sought to be detained under chapter 70.96A, 70.96B,
71.05, or 71.09 RCW may not be compelled to testify and shall be so informed by the
court prior to being called as a witness.

(2) (a) An attorney or counselor shall not, without the consent of his or her client, be
examined as to any communication made by the client to him or her, or his or her advice
given thereon in the course of professional employment.
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(b) A parent or guardian of a minor child arrested on a criminal charge may not be
examined as to a communication between the child and his or her attorney if the
communication was made in the presence of the parent or guardian. This privilege does
not extend to communications made prior to the arrest.

(3) A member of the clergy, a Christian Science practitioner listed in the Christian
Science Journal, or a priest shall not, without the consent of a person making the
confession or sacred confidence, be examined as to any confession or sacred confidence
made to him or her in his or her professional character, in the course of discipline
enjoined by the church to which he or she belongs.

(4) Subject to the limitations under RCW 70.96A.140 or 71.05.360 (8) and (9), a
physician or surgeon or osteopathic physician or surgeon or podiatric physician or
surgeon shall not, without the consent of his or her patient, be examined in a civil action
as to any information acquired in attending such patient, which was necessary to enable
him or her to prescribe or act for the patient, except as follows:

(a) In any judicial proceedings regarding a child's injury, neglect, or sexual abuse or the
cause thereof; and

(b) Ninety days after filing an action for personal injuries or wrongful death, the
claimant shall be deemed to waive the physician-patient privilege. Waiver of the
physician-patient privilege for any one physician or condition constitutes a waiver of the
privilege as to all physicians or conditions, subject to such limitations as a court may
impose pursuant to court rules.

(5) A public officer shall not be examined as a witness as to communications made to
him or her in official confidence, when the public interest would suffer by the disclosure.

(6) (a) A peer support group counselor shall not, without consent of the law enforcement
officer or firefighter making the communication, be compelled to testify about any
communication made to the counselor by the officer or firefighter while receiving
counseling. The counselor must be designated as such by the sheriff, police chief, fire
chief, or chief of the Washington state patrol, prior to the incident that results in
counseling. The privilege only applies when the communication was made to the
counselor while acting in his or her capacity as a peer support group counselor. The
privilege does not apply if the counselor was an initial responding officer or firefighter, a
witness, or a party to the incident which prompted the delivery of peer support group
counseling services to the law enforcement officer or firefighter.

(b) For purposes of this section, "peer support group counselor" means a:

(i) Law enforcement officer, firefighter, civilian employee of a law enforcement
agency, or civilian employee of a fire department, who has received training to provide
emotional and moral support and counseling to an officer or firefighter who needs those
services as a result of an incident in which the officer or firefighter was involved while
acting in his or her official capacity; or

(it) Nonemployee counselor who has been designated by the sheriff, police chief, fire
chief, or chief of the Washington state patrol to provide emotional and moral support and
counseling to an officer or firefighter who needs those services as a result of an incident
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in which the officer or firefighter was involved while acting in his or her official capacity.

(7) A sexual assault advocate may not, without the consent of the victim, be examined as
to any communication made between the victim and the sexual assault advocate.

(a) For purposes of this section, "sexual assault advocate” means the employee or
volunteer from a rape crisis center, victim assistance unit, program, or association, that
provides information, medical or legal advocacy, counseling, or support to victims of
sexual assault, who is designated by the victim to accompany the victim to the hospital or
other health care facility and to proceedings concerning the alleged assault, including
police and prosecution interviews and court proceedings.

(b) A sexual assault advocate may disclose a confidential communication without the
consent of the victim if failure to disclose is likely to result in a clear, imminent risk of
serious physical injury or death of the victim or another person. Any sexual assault
advocate participating in good faith in the disclosing of records and communications
under this section shall have immunity from any liability, civil, criminal, or otherwise,
that might result from the action. In any proceeding, civil or criminal, arising out of a
disclosure under this section, the good faith of the sexual assault advocate who disclosed
the confidential communication shall be presumed.

(8) A domestic violence advocate may not, without the consent of the victim, be
examined as to any communication between the victim and the domestic violence
advocate.

(a) For purposes of this section, "domestic violence advocate” means an employee or
supervised volunteer from a community-based domestic violence program or human
services program that provides information, advocacy, counseling, crisis intervention,
emergency shelter, or support to victims of domestic violence and who is not employed
by, or under the direct supervision of, a law enforcement agency, a prosecutor's office, or
the child protective services section of the department of social and health services as
defined in RCW 26.44.020.

(b) A domestic violence advocate may disclose a confidential communication without
the consent of the victim if failure to disclose is likely to result in a clear, imminent risk
of serious physical injury or death of the victim or another person. This section does not
relieve a domestic violence advocate from the requirement to report or cause to be
reported an incident under RCW 26.44.030(1) or to disclose relevant records relating to a
child as required by RCW 26.44.030(12). Any domestic violence advocate participating
in good faith in the disclosing of communications under this subsection is immune from
liability, civil, criminal, or otherwise, that might result from the action. In any
proceeding, civil or criminal, arising out of a disclosure under this subsection, the good
faith of the domestic violence advocate who disclosed the confidential communication
shall be presumed.

(9) A mental health counselor, independent clinical social worker, or marriage and family
therapist licensed under chapter 18.225 RCW may not disclose, or be compelled to testify
about, any information acquired from persons consulting the individual in a professional
capacity when the information was necessary to enable the individual to render
professional services to those persons except:
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(a) With the written authorization of that person or, in the case of death or disability,
the person's personal representative;

(b) If the person waives the privilege by bringing charges against the mental health
counselor licensed under chapter 18.225 RCW;

(c) In response to a subpoena from the secretary of health. The secretary may subpoena
only records related to a complaint or report under RCW 18.130.050;

(d) As required under chapter 26.44 or 74.34 RCW or RCW 71.05.360 (8) and (9); or

(e) To any individual if the mental health counselor, independent clinical social worker,
or marriage and family therapist licensed under chapter 18.225 RCW reasonably believes
that disclosure will avoid or minimize an imminent danger to the health or safety of the
individual or any other individual; however, there is no obligation on the part of the
provider to so disclose.

WasH. REv. CODE § 26.44.060 (2012). IMMUNITY FROM CIVIL OR
CRIMINAL LIABILITY -- CONFIDENTIAL COMMUNICATIONS NOT VIOLATED --

ACTIONS AGAINST STATE NOT AFFECTED -- FALSE REPORT, PENALTY
(1) (a) Except as provided in (b) of this subsection, any person participating in good faith
in the making of a report pursuant to this chapter or testifying as to alleged child abuse or
neglect in a judicial proceeding shall in so doing be immune from any liability arising out
of such reporting or testifying under any law of this state or its political subdivisions.

(b) A person convicted of a violation of subsection (4) of this section shall not be
immune from liability under (a) of this subsection.

(2) An administrator of a hospital or similar institution or any physician licensed pursuant
to chapters 18.71 or 18.57 RCW taking a child into custody pursuant to RCW 26.44.056
shall not be subject to criminal or civil liability for such taking into custody.

(3) Conduct conforming with the reporting requirements of this chapter shall not be
deemed a violation of the confidential communication privilege of RCW 5.60.060 (3) and
(4), 18.53.200 and 18.83.110. Nothing in this chapter shall be construed as to supersede
or abridge remedies provided in chapter 4.92 RCW.

(4) A person who, intentionally and in bad faith, knowingly makes a false report of
alleged abuse or neglect shall be guilty of a misdemeanor punishable in accordance with
RCW 9A.20.021.

(5) A person who, in good faith and without gross negligence, cooperates in an
investigation arising as a result of a report made pursuant to this chapter, shall not be
subject to civil liability arising out of his or her cooperation. This subsection does not
apply to a person who caused or allowed the child abuse or neglect to occur.
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WEST VIRGINIA

W. VA. CoDE § 57-3-9 (2012). COMMUNICATIONS TO PRIESTS, NUNS,
CLERGY, RABBIS, CHRISTIAN SCIENCE PRACTITIONERS OR OTHER
RELIGIOUS COUNSELORS NOT SUBJECT TO BEING COMPELLED AS

TESTIMONY

No priest, nun, rabbi, duly accredited Christian Science practitioner or member of the
clergy authorized to celebrate the rites of marriage in this state pursuant to the provisions
of article two [88 48-2-101 et seq.], chapter forty-eight of this code shall be compelled to
testify in any criminal or grand jury proceedings or in any domestic relations action in
any court of this state:

(1) With respect to any confession or communication, made to such person, in his or
her professional capacity in the course of discipline enjoined by the church or other
religious body to which he or she belongs, without the consent of the person making such
confession or communication; or

(2) With respect to any communication made to such person, in his or her professional
capacity, by either spouse, in connection with any effort to reconcile estranged spouses,
without the consent of the spouse making the communication. This subsection is in
addition to the protection and privilege afforded pursuant to section three hundred one [§
48-1-301], article one, chapter forty-eight of this code.

W. VA. CoDE § 48-1-301 (2012). COMMUNICATIONS BETWEEN CLERGY

AND PARTY

() A party to a domestic relations action cannot compel a member of the clergy to testify
regarding any communications or statements made to the member of the clergy in his or
her capacity as spiritual counselor or spiritual adviser by a party to the action, if the
following conditions exist:

(1) Both the clergy and the party making such communications or statements claim that
the communications or statements were made to the clergy in his capacity as a clergy and
spiritual counselor or spiritual adviser to such party;

(2) No person, other than a member of the clergy, a party and the spouse of the party,
was present when such communications or statements were made; and

(3) The party making such communications or statements does not either consent to
their disclosure or otherwise waive the privilege granted by this section.

National Center for Prosecution of Child Abuse 179
National District Attorneys Association



(b) The privilege granted by this section shall be in addition to and not in derogation of
any other privileges recognized by law.

W. VA. CODE 8§ 49-6A-7 (2012). ABROGATION OF PRIVILEGED

COMMUNICATIONS.

The privileged quality of communications between husband and wife and between any
professional person and his patient or his client, except that between attorney and client,
is hereby abrogated in situations involving suspected or known child abuse or neglect.

W. VA. CODE 8§ 49-6A-2 (2012). PERSONS MANDATED TO REPORT

SUSPECTED ABUSE AND NEGLECT

When any medical, dental or mental health professional, Christian Science practitioner,
religious healer, school teacher or other school personnel, social service worker, child
care or foster care worker, emergency medical services personnel, peace officer or law-
enforcement official, humane officer, member of the clergy, circuit court judge, family
court judge, employee of the Division of Juvenile Services or magistrate has reasonable
cause to suspect that a child is neglected or abused or observes the child being subjected
to conditions that are likely to result in abuse or neglect, such person shall immediately,
and not more than forty-eight hours after suspecting this abuse, report the circumstances
or cause a report to be made to the Department of Health and Human Resources:
Provided, That in any case where the reporter believes that the child suffered serious
physical abuse or sexual abuse or sexual assault, the reporter shall also immediately
report, or cause a report to be made, to the State Police and any law-enforcement agency
having jurisdiction to investigate the complaint: Provided, however, That any person
required to report under this article who is a member of the staff of a public or private
institution, school, facility or agency shall immediately notify the person in charge of
such institution, school, facility or agency, or a designated agent thereof, who shall report
or cause a report to be made. However, nothing in this article is intended to prevent
individuals from reporting on their own behalf.

In addition to those persons and officials specifically required to report situations
involving suspected abuse or neglect of children, any other person may make a report if
such person has reasonable cause to suspect that a child has been abused or neglected in a
home or institution or observes the child being subjected to conditions or circumstances
that would reasonably result in abuse or neglect.

WISCONSIN

Wis. STAT. 8 905.06 (2012). COMMUNICATIONS TO MEMBERS OF THE

CLERGY.
(1) Definitions. As used in this section:
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(@) A “member of the clergy” is a minister, priest, rabbi, or other similar functionary of a
religious organization, or an individual reasonably believed so to be by the person
consulting the individual.

(b) A communication is “confidential” if made privately and not intended for further
disclosure except to other persons present in furtherance of the purpose of the
communication.

(2) General rule of privilege. A person has a privilege to refuse to disclose and to
prevent another from disclosing a confidential communication by the person to a member
of the clergy in the member's professional character as a spiritual adviser.

(3) Who may claim the privilege. The privilege may be claimed by the person, by the
person's guardian or conservator, or by the person's personal representative if the person
is deceased. The member of the clergy may claim the privilege on behalf of the person.
The member of the clergy's authority so to do is presumed in the absence of evidence to
the contrary.

(4) Exceptions. There is no privilege under this section concerning observations or
information that a member of the clergy, as defined in s. 48.981(1)(cx), is required to
report as suspected or threatened child abuse under s. 48.981(2)(bm).

WIs. STAT. §48.981 (2012). ABUSED OR NEGLECTED CHILDREN AND

ABUSED UNBORN CHILDREN.
(1) Definitions. In this section:

(ag) “Agency” means a county department, the department in a county having a
population of 500,000 or more or a licensed child welfare agency under contract with a
county department or the department in a county having a population of 500,000 or more
to perform investigations under this section.

(am) “Caregiver” means, with respect to a child who is the victim or alleged victim of
abuse or neglect or who is threatened with abuse or neglect, any of the following persons:

1. The child's parent, grandparent, greatgrandparent, stepparent, brother, sister,
stepbrother, stepsister, half brother, or half sister.

2. The child's guardian.
3. The child's legal custodian.

4. A person who resides or has resided regularly or intermittently in the same dwelling as
the child.
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5. An employee of a residential facility or residential care center for children and youth in
which the child was or is placed.

6. A person who provides or has provided care for the child in or outside of the child's
home.

7. Any other person who exercises or has exercised temporary or permanent control over
the child or who temporarily or permanently supervises or has supervised the child.

8. Any relative of the child other than a relative specified in subd. 1.

(b) “Community placement” means probation; extended supervision; parole; aftercare;
conditional transfer into the community under s. 51.35(1); conditional transfer or
discharge under s. 51.37(9); placement in a Type 2 residential care center for children and
youth or a Type 2 juvenile correctional facility authorized under s. 938.539(5);
conditional release under s. 971.17; supervised release under s. 980.06 or 980.08;
participation in the community residential confinement program under s. 301.046, the
intensive sanctions program under s. 301.048, the corrective sanctions program under s.
938.533, the intensive supervision program under s. 938.534, or the serious juvenile
offender program under s. 938.538; or any other placement of an adult or juvenile
offender in the community under the custody or supervision of the department of
corrections, the department of health services, a county department under s. 46.215,
46.22, 46.23, 51.42, or 51.437 or any other person under contract with the department of
corrections, the department of health services, or a county department under s. 46.215,
46.22, 46.23, 51.42, or 51.437 to exercise custody or supervision over the offender.

(ct) “Indian unborn child” means an unborn child who, when born, may be eligible for
affiliation with an Indian tribe in any of the following ways:

1. As a member of the Indian tribe.

2. As a person who is eligible for membership in an Indian tribe and the biological child
of a member of an Indian tribe.

(cv) “Member of a religious order” means an individual who has taken vows devoting
himself or herself to religious or spiritual principles and who is authorized or appointed
by his or her religious order or organization to provide spiritual or religious advice or
service.

(cx) “Member of the clergy” has the meaning given in s. 765.002(1) or means a member
of a religious order, and includes brothers, ministers, monks, nuns, priests, rabbis, and
sisters.

(f) “Record” means any document relating to the investigation, assessment and
disposition of a report under this section.
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(9) “Reporter” means a person who reports suspected abuse or neglect or a belief that
abuse or neglect will occur under this section.

(h) “Subject” means a person or unborn child named in a report or record as any of the
following:

1. A child who is the victim or alleged victim of abuse or neglect or who is threatened
with abuse or neglect.

1m. An unborn child who is the victim or alleged victim of abuse or who is at substantial
risk of abuse.

2. A person who is suspected of abuse or neglect or who has been determined to have
abused or neglected a child or to have abused an unborn child.

(i) “Tribal agent” means the person designated under 25 CFR 23.12 by an Indian tribe to
receive notice of involuntary child custody proceedings under the federal Indian Child
Welfare Act, 25 USC 1901 to 1963.

(2) Persons required to report. (a) Any of the following persons who has reasonable
cause to suspect that a child seen by the person in the course of professional duties has
been abused or neglected or who has reason to believe that a child seen by the person in
the course of professional duties has been threatened with abuse or neglect and that abuse
or neglect of the child will occur shall, except as provided under subs. (2m) and (2r),
report as provided in sub. (3):

1. A physician.

2. A coroner.

3. A medical examiner.

4. A nurse.

5. A dentist.

6. A chiropractor.

7. An optometrist.

8. An acupuncturist.

9. A medical or mental health professional not otherwise specified in this paragraph.

10. A social worker.
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11. A marriage and family therapist.
12. A professional counselor.

13. A public assistance worker, including a financial and employment planner, as defined

ins. 49.141(1)(d).

14. A school teacher.

15. A school administrator

16. A school counselor.

16m. A school employee not otherwise specified in this paragraph.
17. A mediator under s. 767.405.

18. A child care worker in a child care center, group home, or residential care center for
children and youth.

19. A child care provider.
20. An alcohol or other drug abuse counselor.
21. A member of the treatment staff employed by or working under contract with a

county department under s. 46.23, 51.42, or 51.437 or a residential care center for
children and youth.

22. A physical therapist.

22m. A physical therapist assistant.
23. An occupational therapist.

24. A dietitian.

25. A speech-language pathologist.
26. An audiologist.

27. An emergency medical technician.
28. A first responder.

29. A police or law enforcement officer.

National Center for Prosecution of Child Abuse 184
National District Attorneys Association


http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000260&rs=WLW12.01&docname=WIST49.141&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=3891955&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=DA1912B3&referenceposition=SP%3b5743000079cb6&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000260&rs=WLW12.01&docname=WIST767.405&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=3891955&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=DA1912B3&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000260&rs=WLW12.01&docname=WIST46.23&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=3891955&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=DA1912B3&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000260&rs=WLW12.01&docname=WIST51.42&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=3891955&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=DA1912B3&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000260&rs=WLW12.01&docname=WIST51.437&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=3891955&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=DA1912B3&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d

(b) A court-appointed special advocate who has reasonable cause to suspect that a child
seen in the course of activities under s. 48.236(3) has been abused or neglected or who
has reason to believe that a child seen in the course of those activities has been threatened
with abuse and neglect and that abuse or neglect of the child will occur shall, except as
provided in subs. (2m) and (2r), report as provided in sub. (3).

(bm)1. Except as provided in subd. 3. and subs. (2m) and (2r), a member of the clergy
shall report as provided in sub. (3) if the member of the clergy has reasonable cause to
suspect that a child seen by the member of the clergy in the course of his or her
professional duties:

a. Has been abused, as defined in s. 48.02(1)(b) to (f); or

b. Has been threatened with abuse, as defined in s. 48.02(1)(b) to (f), and abuse of the
child will likely occur.

2. Except as provided in subd. 3. and subs. (2m) and (2r), a member of the clergy shall
report as provided in sub. (3) if the member of the clergy has reasonable cause, based on
observations made or information that he or she receives, to suspect that a member of the
clergy has done any of the following:

a. Abused a child, as defined in s. 48.02(1)(b) to ().

b. Threatened a child with abuse, as defined in s. 48.02(1)(b) to (f), and abuse of the child
will likely occur.

3. A member of the clergy is not required to report child abuse information under subd. 1.
or 2. that he or she receives solely through confidential communications made to him or
her privately or in a confessional setting if he or she is authorized to hear or is
accustomed to hearing such communications and, under the disciplines, tenets, or
traditions of his or her religion, has a duty or is expected to keep those communications
secret. Those disciplines, tenets, or traditions need not be in writing.

(c) Any person not otherwise specified in par. (a), (b), or (bm), including an attorney,
who has reason to suspect that a child has been abused or neglected or who has reason to
believe that a child has been threatened with abuse or neglect and that abuse or neglect of
the child will occur may report as provided in sub. (3).

(d) Any person, including an attorney, who has reason to suspect that an unborn child has
been abused or who has reason to believe that an unborn child is at substantial risk of
abuse may report as provided in sub. (3).

(e) No person making a report under this subsection in good faith may be discharged
from employment, disciplined or otherwise discriminated against in regard to
employment, or threatened with any such treatment for so doing.
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(2m) Exception to reporting requirement; health care services. (a) The purpose of
this subsection is to allow children to obtain confidential health care services.

(b) In this subsection:

1. “Health care provider” means a physician, as defined under s. 448.01(5), a physician
assistant, as defined under s. 448.01(6), or a nurse holding a certificate of registration

under s. 441.06(1) or a license under s. 441.10(3).

2. “Health care service” means family planning services, as defined in s. 253.07(1)(b),
1995 stats., pregnancy testing, obstetrical health care or screening, diagnosis and
treatment for a sexually transmitted disease.

(c) Except as provided under pars. (d) and (e), the following persons are not required to
report as suspected or threatened abuse, as defined in s. 48.02(1)(b), sexual intercourse or
sexual contact involving a child:

1. A health care provider who provides any health care service to a child.

4. A person who obtains information about a child who is receiving or has received health
care services from a health care provider.

(d) Any person described under par. (c)1. or 4. shall report as required under sub. (2) if he
or she has reason to suspect any of the following:

1. That the sexual intercourse or sexual contact occurred or is likely to occur with a
caregiver.

2. That the child suffered or suffers from a mental illness or mental deficiency that
rendered or renders the child temporarily or permanently incapable of understanding or
evaluating the consequences of his or her actions.

3. That the child, because of his or her age or immaturity, was or is incapable of
understanding the nature or consequences of sexual intercourse or sexual contact.

4. That the child was unconscious at the time of the act or for any other reason was
physically unable to communicate unwillingness to engage in sexual intercourse or
sexual contact.

5. That another participant in the sexual contact or sexual intercourse was or is exploiting
the child.

(e) In addition to the reporting requirements under par. (d), a person described under par.
(c)1. or 4. shall report as required under sub. (2) if he or she has any reasonable doubt as
to the voluntariness of the child's participation in the sexual contact or sexual intercourse.
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(2r) Exception to reporting requirement; person delegated parental powers. A
person delegated care and custody of a child under s. 48.979 is not required to report as
provided in sub. (3) any suspected or threatened abuse or neglect of the child as required
under sub. (2)(a), (b), or (bm) or (2m)(d) or (e). Such a person who has reason to suspect
that the child has been abused or neglected or who has reason to believe that the child has
been threatened with abuse or neglect and that abuse or neglect of the child will occur
may report as provided in sub. (3).

(3) Reports; investigation. (a) Referral of report. 1. A person required to report under
sub. (2) shall immediately inform, by telephone or personally, the county department or,
in a county having a population of 500,000 or more, the department or a licensed child
welfare agency under contract with the department or the sheriff or city, village, or town
police department of the facts and circumstances contributing to a suspicion of child
abuse or neglect or of unborn child abuse or to a belief that abuse or neglect will occur.

2. The sheriff or police department shall within 12 hours, exclusive of Saturdays,
Sundays, or legal holidays, refer to the county department or, in a county having a
population of 500,000 or more, the department or a licensed child welfare agency under
contract with the department all of the following types of cases reported to the sheriff or
police department:

a. Cases in which a caregiver is suspected of abuse or neglect or of threatened abuse or
neglect of a child.

b. Cases in which a caregiver is suspected of facilitating or failing to take action to
prevent the suspected or threatened abuse or neglect of a child.

c. Cases in which it cannot be determined who abused or neglected or threatened to abuse
or neglect a child.

d. Cases in which there is reason to suspect that an unborn child has been abused or there
is reason to believe that an unborn child is at substantial risk of abuse.

2d. The sheriff or police department may refer to the county department or, in a county
having a population of 500,000 or more, the department or a licensed child welfare
agency under contract with the department a case reported to the sheriff or police
department in which a person who is not a caregiver is suspected of abuse or of
threatened abuse of a child.

2g. The county department, department, or licensed child welfare agency may require
that a subsequent report of a case referred under subd. 2. or 2d. be made in writing.

3. Except as provided in sub. (3m), a county department, the department, or a licensed
child welfare agency under contract with the department shall within 12 hours, exclusive
of Saturdays, Sundays, or legal holidays, refer to the sheriff or police department all cases
of suspected or threatened abuse, as defined in s. 48.02(1)(b) to (f), reported to it. For
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cases of suspected or threatened abuse, as defined in s. 48.02(1)(a), (am), (g), or (gm), or
neglect, each county department, the department, and a licensed child welfare agency
under contract with the department shall adopt a written policy specifying the kinds of
reports it will routinely report to local law enforcement authorities.

4. If the report is of suspected or threatened abuse, as defined in s. 48.02(1)(b) to (f), the
sheriff or police department and the county department, department, or licensed child
welfare agency under contract with the department shall coordinate the planning and
execution of the investigation of the report.

(b) Duties of local law enforcement agencies. 1. Any person reporting under this section
may request an immediate investigation by the sheriff or police department if the person
has reason to suspect that the health or safety of a child or of an unborn child is in
immediate danger. Upon receiving such a request, the sheriff or police department shall
immediately investigate to determine if there is reason to believe that the health or safety
of the child or unborn child is in immediate danger and take any necessary action to
protect the child or unborn child.

2. If the investigating officer has reason under s. 48.19 (1) (c) or (cm) or (d) 5. or 8. to
take a child into custody, the investigating officer shall take the child into custody and
deliver the child to the intake worker under s. 48.20.

2m. If the investigating officer has reason under s. 48.193 (1) (c) or (d) 2. to take the
adult expectant mother of an unborn child into custody, the investigating officer shall
take the adult expectant mother into custody and deliver the adult expectant mother to the
intake worker under s. 48.203.

3. If the sheriff or police department determines that criminal action is necessary, the
sheriff or police department shall refer the case to the district attorney for criminal
prosecution. Each sheriff and police department shall adopt a written policy specifying
the kinds of reports of suspected or threatened abuse, as defined in s. 48.02(1)(b) to (),
that the sheriff or police department will routinely refer to the district attorney for
criminal prosecution.

(bm) Notice of report to Indian tribal agent. In a county that has wholly or partially
within its boundaries a federally recognized Indian reservation or a bureau of Indian
affairs service area for the Ho-Chunk tribe, if a county department that receives a report
under par. (a) pertaining to a child or unborn child knows or has reason to know that the
child is an Indian child who resides in the county or that the unborn child is an Indian
unborn child whose expectant mother resides in the county, the county department shall
provide notice, which shall consist only of the name and address of the Indian child or
expectant mother and the fact that a report has been received about that Indian child or
Indian unborn child, within 24 hours to one of the following:

1. If the county department knows with which Indian tribe the child is affiliated, or with
which Indian tribe the Indian unborn child, when born, may be eligible for affiliation, and
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the Indian tribe is a Wisconsin Indian tribe, the tribal agent of that tribe.

2. If the county department does not know with which Indian tribe the child is affiliated,
or with which Indian tribe the Indian unborn child, when born, may be eligible for
affiliation, or the child or expectant mother is not affiliated with a Wisconsin Indian tribe,
the tribal agent serving the reservation or Ho-Chunk service area where the child or
expectant mother resides.

3. If neither subd. 1. nor 2. applies, any tribal agent serving a reservation or Ho-Chunk
service area in the county.

(c) Duties of county departments. 1. a. Immediately after receiving a report under par.
(a), the agency shall evaluate the report to determine whether there is reason to suspect
that a caregiver has abused or neglected the child, has threatened the child with abuse or
neglect, or has facilitated or failed to take action to prevent the suspected or threatened
abuse or neglect of the child. Except as provided in sub. (3m), if the agency determines
that a caregiver is suspected of abuse or neglect or of threatened abuse or neglect of the
child, determines that a caregiver is suspected of facilitating or failing to take action to
prevent the suspected or threatened abuse or neglect of the child, or cannot determine
who abused or neglected the child, within 24 hours after receiving the report the agency
shall, in accordance with the authority granted to the department under s. 48.48(17)(a)1.
or the county department under s. 48.57(1)(a), initiate a diligent investigation to
determine if the child is in need of protection or services. If the agency determines that a
person who is not a caregiver is suspected of abuse or of threatened abuse, the agency
may, in accordance with that authority, initiate a diligent investigation to determine if the
child is in need or protection or services. Within 24 hours after receiving a report under
par. (a) of suspected unborn child abuse, the agency, in accordance with that authority,
shall initiate a diligent investigation to determine if the unborn child is in need of
protection or services. An investigation under this subd. 1. a. shall be conducted in
accordance with standards established by the department for conducting child abuse and
neglect investigations or unborn child abuse investigations.

b. If the investigation is of a report of child abuse or neglect or of threatened child abuse
or neglect by a caregiver specified in sub. (1)(am)5. to 8. who continues to have access to
the child or a caregiver specified in sub. (1)(am)1. to 4., or of a report that does not
disclose who is suspected of the child abuse or neglect and in which the investigation
does not disclose who abused or neglected the child, the investigation shall also include
observation of or an interview with the child, or both, and, if possible, an interview with
the child's parents, guardian, or legal custodian. If the investigation is of a report of child
abuse or neglect or threatened child abuse or neglect by a caregiver who continues to
reside in the same dwelling as the child, the investigation shall also include, if possible, a
visit to that dwelling. At the initial visit to the child's dwelling, the person making the
investigation shall identify himself or herself and the agency involved to the child's
parents, guardian, or legal custodian. The agency may contact, observe, or interview the
child at any location without permission from the child's parent, guardian, or legal
custodian if necessary to determine if the child is in need of protection or services, except
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that the person making the investigation may enter a child's dwelling only with
permission from the child's parent, guardian, or legal custodian or after obtaining a court
order permitting the person to do so.

2. a. If the person making the investigation is an employee of the county department or,
in a county having a population of 500,000 or more, the department or a licensed child
welfare agency under contract with the department and he or she determines that it is
consistent with the child's best interest in terms of physical safety and physical health to
remove the child from his or her home for immediate protection, he or she shall take the
child into custody under s. 48.08(2) or 48.19(1)(c) and deliver the child to the intake
worker under s. 48.20.

b. If the person making the investigation is an employee of a licensed child welfare
agency which is under contract with the county department and he or she determines that
any child in the home requires immediate protection, he or she shall notify the county
department of the circumstances and together with an employee of the county department
shall take the child into custody under s. 48.08(2) or 48.19(1)(c) and deliver the child to
the intake worker under s. 48.20.

2m. a. If the person making the investigation is an employee of the county department or,
in a county having a population of 500,000 or more, the department or a licensed child
welfare agency under contract with the department and he or she determines that it is
consistent with the best interest of the unborn child in terms of physical safety and
physical health to take the expectant mother into custody for the immediate protection of
the unborn child, he or she shall take the expectant mother into custody under s. 48.08
(2), 48.19 (1) (cm) or 48.193 (1) (c) and deliver the expectant mother to the intake worker
under s. 48.20 or 48.203.

b. If the person making the investigation is an employee of a licensed child welfare
agency which is under contract with the county department and he or she determines that
any unborn child requires immediate protection, he or she shall notify the county
department of the circumstances and together with an employee of the county department
shall take the expectant mother of the unborn child into custody under s. 48.08 (2), 48.19
(1) (cm) or 48.193 (1) (c) and deliver the expectant mother to the intake worker under s.
48.20 or 48.203.

3. If the county department or, in a county having a population of 500,000 or more, the
department or a licensed child welfare agency under contract with the department
determines that a child, any member of the child's family or the child's guardian or legal
custodian is in need of services or that the expectant mother of an unborn child is in need
of services, the county department, department or licensed child welfare agency shall
offer to provide appropriate services or to make arrangements for the provision of
services. If the child's parent, guardian or legal custodian or the expectant mother refuses
to accept the services, the county department, department or licensed child welfare
agency may request that a petition be filed under s. 48.13 alleging that the child who is
the subject of the report or any other child in the home is in need of protection or services
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or that a petition be filed under s. 48.133 alleging that the unborn child who is the subject
of the report is in need of protection or services.

4. The county department or, in a county having a population of 500,000 or more, the
department or a licensed child welfare agency under contract with the department shall
determine, within 60 days after receipt of a report that the county department,
department, or licensed child welfare agency investigates under subd. 1., whether abuse
or neglect has occurred or is likely to occur. The determination shall be based on a
preponderance of the evidence produced by the investigation. A determination that abuse
or neglect has occurred may not be based solely on the fact that the child's parent,
guardian, or legal custodian in good faith selects and relies on prayer or other religious
means for treatment of disease or for remedial care of the child. In making a
determination that emotional damage has occurred, the county department or, in a county
having a population of 500,000 or more, the department or a licensed child welfare
agency under contract with the department shall give due regard to the culture of the
subjects. This subdivision does not prohibit a court from ordering medical services for the
child if the child's health requires it.

5. The agency shall maintain a record of its actions in connection with each report it
receives. The record shall include a description of the services provided to any child and
to the parents, guardian or legal custodian of the child or to any expectant mother of an
unborn child. The agency shall update the record every 6 months until the case is closed.

5m. If the county department or, in a county having a population of 500,000 or more, the
department or a licensed child welfare agency under contract with the department
determines under subd. 4. that a specific person has abused or neglected a child, the
county department, department or licensed child welfare agency, within 15 days after the
date of the determination, shall notify the person in writing of the determination, the
person's right to appeal the determination and the procedure by which the person may
appeal the determination, and the person may appeal the determination in accordance
with the procedures established by the department under this subdivision. The department
shall promulgate rules establishing procedures for conducting an appeal under this
subdivision. Those procedures shall include a procedure permitting an appeal under this
subdivision to be held in abeyance pending the outcome of any criminal proceedings or
any proceedings under s. 48.13 based on the alleged abuse or neglect or the outcome of
any investigation that may lead to the filing of a criminal complaint or a petition under s.
48.13 based on the alleged abuse or neglect.

5r. If the county department or, in a county having a population of 500,000 or more, the
department or a licensed child welfare agency under contract with the department
determines under subd. 4. that a specific person has abused or neglected a child, the
county department, department, or licensed child welfare agency, within 15 days after the
date of the determination, shall provide the subunit of the department that administers s.
48.685 with information about the person who has been determined to have abused or
neglected the child.
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6. The agency shall, within 60 days after it receives a report from a person required under
sub. (2) to report, inform the reporter what action, if any, was taken to protect the health
and welfare of the child or unborn child who is the subject of the report.

6m. If a person who is not required under sub. (2) to report makes a report and is a
relative of the child, other than the child's parent, or is a relative of the expectant mother
of the unborn child, that person may make a written request to the agency for information
regarding what action, if any, was taken to protect the health and welfare of the child or
unborn child who is the subject of the report. An agency that receives a written request
under this subdivision shall, within 60 days after it receives the report or 20 days after it
receives the written request, whichever is later, inform the reporter in writing of what
action, if any, was taken to protect the health and welfare of the child or unborn child,
unless a court order prohibits that disclosure, and of the duty to keep the information
confidential under sub. (7) (e) and the penalties for failing to do so under sub. (7) (f). The
agency may petition the court ex parte for an order prohibiting that disclosure and, if the
agency does so, the time period within which the information must be disclosed is tolled
on the date the petition is filed and remains tolled until the court issues a decision. The
court may hold an ex parte hearing in camera and shall issue an order granting the
petition if the court determines that disclosure of the information would not be in the best
interests of the child or unborn child.

7. The county department or, in a county having a population of 500,000 or more, the
department or a licensed child welfare agency under contract with the department shall
cooperate with law enforcement officials, courts of competent jurisdiction, tribal
governments and other human services agencies to prevent, identify and treat child abuse
and neglect and unborn child abuse. The county department or, in a county having a
population of 500,000 or more, the department or a licensed child welfare agency under
contract with the department shall coordinate the development and provision of services
to abused and neglected children, to abused unborn children to families in which child
abuse or neglect has occurred, to expectant mothers who have abused their unborn
children, to children and families when circumstances justify a belief that abuse or
neglect will occur and to the expectant mothers of unborn children when circumstances
justify a belief that unborn child abuse will occur.

8. Using the format prescribed by the department, each county department shall provide
the department with information about each report that the county department receives or
that is received by a licensed child welfare agency that is under contract with the county
department and about each investigation that the county department or a licensed child
welfare agency under contract with the county department conducts. Using the format
prescribed by the department, a licensed child welfare agency under contract with the
department shall provide the department with information about each report that the child
welfare agency receives and about each investigation that the child welfare agency
conducts. The department shall use the information to monitor services provided by
county departments or licensed child welfare agencies under contract with county
departments or the department. The department shall use nonidentifying information to
maintain statewide statistics on child abuse and neglect and on unborn child abuse, and
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for planning and policy development purposes.

9. The agency may petition for child abuse restraining orders and injunctions under s.

48.25(6).

(cm) Contract with licensed child welfare agencies. A county department may contract
with a licensed child welfare agency to fulfill the county department's duties specified
under par. (¢)1., 2. b., 2m. b., 5., 5r., 6., 6m., and 8. The department may contract with a
licensed child welfare agency to fulfill the department's duties specified under par. (c)1.,
2.a.,2m.b., 3., 4.,5.,5m.,5r., 6., 6m., 7,8, and 9. in a county having a population of
500,000 or more. The confidentiality provisions specified in sub. (7) shall apply to any
licensed child welfare agency with which a county department or the department
contracts.

(d) Independent investigation. 1. In this paragraph, “agent” includes a foster parent or
other person given custody of a child or a human services professional employed by a
county department under s. 51.42 or 51.437 or by a child welfare agency who is working
with a child or an expectant mother of an unborn child under contract with or under the
supervision of the department in a county having a population of 500,000 or more or a
county department under s. 46.22.

2. If an agent or employee of an agency required to investigate under this subsection is
the subject of a report, or if the agency determines that, because of the relationship
between the agency and the subject of a report, there is a substantial probability that the
agency would not conduct an unbiased investigation, the agency shall, after taking any
action necessary to protect the child or unborn child, notify the department. Upon receipt
of the notice, the department, in a county having a population of less than 500,000 or a
county department or child welfare agency designated by the department in any county
shall conduct an independent investigation. If the department designates a county
department under s. 46.22, 46.23, 51.42 or 51.437, that county department shall conduct
the independent investigation. If a licensed child welfare agency agrees to conduct the
independent investigation, the department may designate the child welfare agency to do
so. The powers and duties of the department or designated county department or child
welfare agency making an independent investigation are those given to county
departments under par. (c).

(3m) Alternative response pilot program. (a) In this subsection, “substantial abuse or
neglect” means abuse or neglect or threatened abuse or neglect that under the guidelines
developed by the department under par. (b) constitutes severe abuse or neglect or a threat
of severe abuse or neglect and a significant threat to the safety of a child and his or her
family.

(b) The department shall establish a pilot program under which an agency in a county
having a population of 500,000 or more or a county department that is selected to
participate in the pilot program may employ alternative responses to a report of abuse or
neglect or of threatened abuse or neglect. The department shall select agencies and
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county departments to participate in the pilot program in accordance with the
department'’s request-for-proposal procedures and according to criteria developed by the
department. Those criteria shall include an assessment of the plan of an agency or county
department for involving the community in providing services for a family that is
participating in the pilot program and a determination of whether an agency or a county
department has an agreement with local law enforcement agencies and the representative
of the public under s. 48.09 to ensure interagency cooperation in implementing the pilot
program. To implement the pilot program, the department shall provide all of the
following:

1. Guidelines for determining the appropriate alternative response to a report of abuse or
neglect or of threatened abuse or neglect, including guidelines for determining what types
of abuse or neglect or threatened abuse or neglect constitute substantial abuse or neglect.
The department need not promulgate those guidelines as rules under ch. 227.

2. Training and technical assistance for an agency or county department that is selected to
participate in the pilot program.

(c) Immediately after receiving a report under sub. (3)(a), an agency or county
department that is participating in the pilot program shall evaluate the report to determine
the most appropriate alternative response under subds. 1. to 3. to the report. Based on that
evaluation, the agency or county department shall respond to the report as follows:

1. If the agency or county department determines that there is reason to suspect that
substantial abuse or neglect has occurred or is likely to occur or that an investigation
under sub. (3) is otherwise necessary to ensure the safety of the child and his or her
family, the agency or county department shall investigate the report as provided in sub.
(3). If in conducting that investigation the agency or county department determines that it
is not necessary for the safety of the child and his or her family to complete the
investigation, the agency or county department may terminate the investigation and
conduct an assessment under subd. 2. If the agency or county department terminates an
investigation, the agency or county department shall document the reasons for
terminating the investigation and notify any law enforcement agency that is cooperating
in the investigation.

2. a. If the agency or county department determines that there is reason to suspect that
abuse or neglect, other than substantial abuse or neglect, has occurred or is likely to
occur, but that under the guidelines developed by the department under par. (b) there is
no immediate threat to the safety of the child and his or her family and court intervention
IS not necessary, the agency or county department shall conduct a comprehensive
assessment of the safety of the child and his or her family, the risk of subsequent abuse or
neglect, and the strengths and needs of the child's family to determine whether services
are needed to address those issues assessed and, based on the assessment, shall offer to
provide appropriate services to the child's family on a voluntary basis or refer the child's
family to a service provider in the community for the provision of those services.
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b. If the agency or county department employs the assessment response under subd. 2. a.,
the agency or county department is not required to refer the report to the sheriff or police
department under sub. (3)(a)3. or determine by a preponderance of the evidence under
sub. (3)(c)4. that abuse or neglect has occurred or is likely to occur or that a specific
person has abused or neglected the child. If in conducting the assessment the agency or
county department determines that there is reason to suspect that substantial abuse or
neglect has occurred or is likely to occur or that an investigation under sub. (3) is
otherwise necessary to ensure the safety of the child and his or her family, the agency or
county department shall immediately commence an investigation under sub. (3).

3. If the agency or county department determines that there is no reason to suspect that
abuse or neglect has occurred or is likely to occur, the agency or county department shall
refer the child's family to a service provider in the community for the provision of
appropriate services on a voluntary basis. If the agency or county department employs the
community services response under this subdivision, the agency or county department is
not required to conduct an assessment under subd. 2., refer the report to the sheriff or
police department under sub. (3)(a)3., or determine by a preponderance of the evidence
under sub. (3)(c)4. that abuse or neglect has occurred or is likely to occur or that a
specific person has abused or neglected the child.

(d) The department shall conduct an evaluation of the pilot program and, by July 1, 2012,
shall submit a report of that evaluation to the governor and to the appropriate standing
committees of the legislature under s. 13.172(3). The evaluation shall assess the issues
encountered in implementing the pilot program and the overall operations of the pilot
program, include specific measurements of the effectiveness of the pilot program, and
make recommendations to improve that effectiveness. Those specific measurements shall
include all of the following:

1. The turnover rate of the agency or county department caseworkers providing services
under the pilot program.

2. The number of families referred for each type of response specified in par. (c)1. to 3.

3. The number of families that accepted, and the number of families that declined to
accept, services offered under par. (c)2. and 3.

4. The effectiveness of the evaluation under par. (c)(intro.) in determining the appropriate
response under par. (c)1. to 3.

5. The impact of the pilot program on the number of out-of-home placements of children
by the agencies or county departments participating in the pilot program.

6. The availability of services to address the issues of child and family safety, risk of
subsequent abuse or neglect, and family strengths and needs in the communities served
under the pilot project.
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79g. The rate at which children referred for each type of response specified in par. (c)1. to
3. are subsequently the subjects of reports of suspected or threatened abuse or neglect.

7m. The satisfaction of families referred for each type of response specified in par. (c)1.
to 3. with the process used to respond to those referrals.

7r. The cost effectiveness of responding to reports of suspected or threatened abuse or
neglect in the manner provided under the pilot program.

(4) Immunity from liability. Any person or institution participating in good faith in the
making of a report, conducting an investigation, ordering or taking of photographs or
ordering or performing medical examinations of a child or of an expectant mother under
this section shall have immunity from any liability, civil or criminal, that results by
reason of the action. For the purpose of any proceeding, civil or criminal, the good faith
of any person reporting under this section shall be presumed. The immunity provided
under this subsection does not apply to liability for abusing or neglecting a child or for
abusing an unborn child.

(5) Coroner's report. Any person or official required to report cases of suspected child
abuse or neglect who has reasonable cause to suspect that a child died as a result of child
abuse or neglect shall report the fact to the appropriate medical examiner or coroner. The
medical examiner or coroner shall accept the report for investigation and shall report the
findings to the appropriate district attorney; to the department or, in a county having a
population of 500,000 or more, to a licensed child welfare agency under contract with the
department; to the county department and, if the institution making the report initially is a
hospital, to the hospital.

(6) Penalty. Whoever intentionally violates this section by failure to report as required
may be fined not more than $1,000 or imprisoned not more than 6 months or both.

(7) Confidentiality. (a) All reports made under this section, notices provided under sub.
(3)(bm) and records maintained by an agency and other persons, officials and institutions
shall be confidential. Reports and records may be disclosed only to the following persons:

1. The subject of a report, except that the person or agency maintaining the record or
report may not disclose any information that would identify the reporter.

1m. A reporter described in sub. (3) (c) 6m. who makes a written request to an agency for
information regarding what action, if any, was taken to protect the health and welfare of
the child or unborn child who is the subject of the report, unless a court order under sub.
(3) (c) 6m. prohibits disclosure of that information to that reporter, except that the only
information that may be disclosed is information in the record regarding what action, if
any, was taken to protect the health and welfare of the child or unborn child who is the
subject of the report.
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2. Appropriate staff of an agency or a tribal social services department.

2m. A person authorized to provide or providing intake or dispositional services for the
court under s. 48.067, 48.069 or 48.10.

2r. A person authorized to provide or providing intake or dispositional services under s.
938.067, 938.069 or 938.10.

3. An attending physician for purposes of diagnosis and treatment.

3m. A child's parent, guardian or legal custodian or the expectant mother of an unborn
child, except that the person or agency maintaining the record or report may not disclose
any information that would identify the reporter.

4. A child's foster parent or other person having physical custody of the child or a person
having physical custody of the expectant mother of an unborn child, except that the
person or agency maintaining the record or report may not disclose any information that
would identify the reporter.

4m. A relative of a child placed outside of his or her home only to the extent necessary to
facilitate the establishment of a relationship between the child and the relative or a
placement of the child with the relative or to a person provided with the notice under s.
48.21(5)(e), 48.355(2)(cm), or 48.357(2v)(d). In this subdivision, “relative” includes a
relative whose relationship is derived through a parent of the child whose parental rights
are terminated.

4p. A public or private agency in this state or any other state that is investigating a person
for purposes of licensing the person to operate a foster home or placing a child for
adoption in the home of the person.

5. A professional employee of a county department under s. 51.42 or 51.437 who is
working with the child or the expectant mother of the unborn child under contract with or
under the supervision of the county department under s. 46.22 or, in a county having a
population of 500,000 or more, the department or a licensed child welfare agency under
contract with the department.

6. A multidisciplinary child abuse and neglect or unborn child abuse team recognized by
the county department or, in a county having a population of 500,000 or more, the
department or a licensed child welfare agency under contract with the department.

6m. A person employed by a child advocacy center recognized by the county board, the
county department or, in a county having a population of 500,000 or more, the
department or a licensed child welfare agency under contract with the department, to the
extent necessary to perform the services for which the center is recognized by the county
board, the county department, the department or the licensed child welfare agency.
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8. A law enforcement officer or law enforcement agency or a district attorney for
purposes of investigation or prosecution.

8m. The department of corrections, the department of health services, a county
department under s. 46.215, 46.22, 46.23, 51.42 or 51.437 or any other person under
contract with the department of corrections, the department of health services or a county
department under s. 46.215, 46.22, 46.23, 51.42 or 51.437 to exercise custody or
supervision over a person who is subject to community placement for purposes of
investigating or providing services to a person who is subject to community placement
and who is the subject of a report. In making its investigation, the department of
corrections, department of health services, county department or other person shall
cooperate with the agency making the investigation under sub. (3)(c) or (d).

8s. Authorized representatives of the department of corrections, the department of health
services, the department of justice, or a district attorney for use in the prosecution of any
proceeding or any evaluation conducted under ch. 980, if the reports or records involve or
relate to an individual who is the subject of the proceeding or evaluation. The court in
which the proceeding under ch. 980 is pending may issue any protective orders that it
determines are appropriate concerning information made available or disclosed under this
subdivision. Any representative of the department of corrections, the department of
health services, the department of justice, or a district attorney may disclose information
obtained under this subdivision for any purpose consistent with any proceeding under ch.
980.

9. A court or administrative agency for use in a proceeding relating to the licensing or
regulation of a facility regulated under this chapter.

10. A court conducting proceedings under s. 48.21 or 48.213, a court conducting
proceedings related to a petition under s. 48.13, 48.133 or 48.42 or a court conducting
dispositional proceedings under subch. VI or VIII in which abuse or neglect of the child
who is the subject of the report or record or abuse of the unborn child who is the subject
of the report or record is an issue.

10g. A court conducting proceedings under s. 48.21, a court conducting proceedings
related to a petition under s. 48.13(3m) or (10m) or a court conducting dispositional
proceedings under subch. VI in which an issue is the substantial risk of abuse or neglect
of a child who, during the time period covered by the report or record, was in the home of
the child who is the subject of the report or record.

10j. A court conducting proceedings under s. 938.21, a court conducting proceedings
relating to a petition under ch. 938 or a court conducting dispositional proceedings under
subch. VI of ch. 938 in which abuse or neglect of the child who is the subject of the
report or record is an issue.

10m. A tribal court, or other adjudicative body authorized by an Indian tribe to perform
child welfare functions, that exercises jurisdiction over children and unborn children
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alleged to be in need of protection or services for use in proceedings in which abuse or
neglect of the child who is the subject of the report or record or abuse of the unborn child
who is the subject of the report or record is an issue.

10r. A tribal court, or other adjudicative body authorized by an Indian tribe to perform
child welfare functions, that exercises jurisdiction over children alleged to be in need of
protection or services for use in proceedings in which an issue is the substantial risk of
abuse or neglect of a child who, during the time period covered by the report or record,
was in the home of the child who is the subject of the report or record.

11. The county corporation counsel or district attorney representing the interests of the
public, the agency legal counsel and the counsel or guardian ad litem representing the
interests of a child in proceedings under subd. 10., 10g or 10j and the guardian ad litem
representing the interests of an unborn child in proceedings under subd. 10.

11m. An attorney representing the interests of an Indian tribe in proceedings under subd.
10m. or 10r., of an Indian child in proceedings under subd. 10m. or 10r. or of an Indian
unborn child in proceedings under subd. 10m.

11r. A volunteer court-appointed special advocate designated under s. 48.236(1) or
person employed by a court-appointed special advocate program recognized by the chief
judge of a judicial administrative district under s. 48.07(5), to the extent necessary for the
court-appointed special advocate to perform the advocacy services specified in s.
48.236(3) that the court-appointed special advocate was designated to perform in
proceedings related to a petition under s. 48.13.

12. A person engaged in bona fide research, with the permission of the department.
Information identifying subjects and reporters may not be disclosed to the researcher.

13. The department, a county department under s. 48.57(1)(e) or (hm) or a licensed child
welfare agency ordered to conduct a screening or an investigation of a stepparent under s.

48.88(2)(c).

14. A grand jury if it determines that access to specified records is necessary for the
conduct of its official business.

14m. A judge conducting proceedings under s. 968.26.
15. A child fatality review team recognized by the county department or, in a county
having a population of 500,000 or more, the department or a licensed child welfare

agency under contract with the department.

15¢. A citizen review panel established or designated by the department or a county
department.

National Center for Prosecution of Child Abuse 199
National District Attorneys Association


http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000260&rs=WLW12.01&docname=WIST48.236&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=3891955&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=DA1912B3&referenceposition=SP%3bf1c50000821b0&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000260&rs=WLW12.01&docname=WIST48.07&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=3891955&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=DA1912B3&referenceposition=SP%3b362c000048fd7&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000260&rs=WLW12.01&docname=WIST48.236&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=3891955&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=DA1912B3&referenceposition=SP%3bd08f0000f5f67&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000260&rs=WLW12.01&docname=WIST48.236&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=3891955&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=DA1912B3&referenceposition=SP%3bd08f0000f5f67&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000260&rs=WLW12.01&docname=WIST48.13&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=3891955&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=DA1912B3&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000260&rs=WLW12.01&docname=WIST48.57&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=3891955&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=DA1912B3&referenceposition=SP%3b64700000c2984&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000260&rs=WLW12.01&docname=WIST48.88&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=3891955&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=DA1912B3&referenceposition=SP%3b0446000051070&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000260&rs=WLW12.01&docname=WIST48.88&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=3891955&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=DA1912B3&referenceposition=SP%3b0446000051070&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000260&rs=WLW12.01&docname=WIST968.26&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=3891955&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=DA1912B3&utid=%7b20D5E769-EA4E-4E0A-80FF-270C09BAFA9C%7d

15m. A coroner, medical examiner or pathologist or other physician investigating the
cause of death of a child whose death is unexplained or unusual or is associated with
unexplained or suspicious circumstances.

17. A federal agency, state agency of this state or any other state or local governmental
unit located in this state or any other state that has a need for a report or record in order to
carry out its responsibility to protect children from abuse or neglect or to protect unborn
children from abuse.

(am) Notwithstanding par. (a)(intro.), a tribal agent who receives notice under sub.
(3)(bm) may disclose the notice to a tribal social services department.

(b) Notwithstanding par. (a), either parent of a child may authorize the disclosure of a
record for use in a child custody proceeding under s. 767.41 or 767.451 or in an adoption
proceeding under s. 48.833, 48.835, 48.837 or 48.839 when the child has been the subject
of a report. Any information that would identify a reporter shall be deleted before
disclosure of a record under this paragraph.

(c) Notwithstanding par. (a), the subject of a report may authorize the disclosure of a
record to the subject's attorney. The authorization shall be in writing. Any information
that would identify a reporter shall be deleted before disclosure of a record under this
paragraph.

(cm) Notwithstanding par. (a), an agency may disclose information from its records for
use in proceedings under s. 48.25(6), 813.122 or 813.125.

(cr)1. In this paragraph:

a. “Incident of death or serious injury” means an incident in which a child has died or
been placed in serious or critical condition, as determined by a physician, as a result of
any suspected abuse or neglect that has been reported under this section or in which a
child who has been placed outside the home by a court order under this chapter or ch. 938
is suspected to have committed suicide.

b. “Incident of egregious abuse or neglect” means an incident of suspected abuse or
neglect that has been reported under this section, other than an incident of death or
serious injury, involving significant violence, torture, multiple victims, the use of
inappropriate or cruel restraints, exposure of a child to a dangerous situation, or other
similar, aggravated circumstances.

2. Notwithstanding par. (), if an agency that receives a report under sub. (3) has reason
to suspect that an incident of death or serious injury or an incident of egregious abuse or
neglect has occurred, within 2 working days after determining that such an incident is
suspected to have occurred the agency shall provide all of the following information to
the subunit of the department responsible for statewide oversight of child abuse and
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neglect programs:
a. The name of the agency and the name of a contact person at the agency.
b. Information about the child, including the age of the child.

c. The date of the incident and the suspected cause of the death, serious injury, or
egregious abuse or neglect of the child.

d. A brief history of any reports under sub. (3) received in which the child, a member of
the child's family, or the person suspected of the abuse or neglect was the subject and of
any services under this chapter offered or provided to any of those persons.

e. A statement of whether the child was residing in his or her home or was placed outside
the home when the incident occurred.

f. The identity of any law enforcement agency that referred the report of the incident and
of any law enforcement agency, district attorney, or other officer or agency to which the
report of the incident was referred.

3. a. Within 2 working days after receiving the information provided under subd. 2., the
subunit of the department that received the information shall disclose to the public the
fact that the subunit has received the information; whether the department is conducting a
review of the incident and, if so, the scope of the review and the identities of any other
agencies with which the department is cooperating at that point in conducting the review;
whether the child was residing in the home or was placed in an out-of-home placement at
the time of the incident; and information about the child, including the age of the child. If
the information received is about an incident of egregious abuse or neglect, the subunit of
the department shall make the same disclosure to a citizen review panel, as described in
par. (2)15g., and, in a county having a population of 500,000 or more, to the Milwaukee
child welfare partnership council.

b. Within 90 days after receiving the information provided under subd. 2., the subunit of
the department that received the information shall prepare, transmit to the governor and
to the appropriate standing committees of the legislature under s. 13.172(3), and make
available to the public a summary report that contains the information specified in subd.
4. or 5., whichever is applicable. That subunit may also include in the summary report a
summary of any actions taken by the agency in response to the incident and of any
changes in policies or practices that have been made to address any issues raised in the
review and recommendations for any further changes in policies, practices, rules, or
statutes that may be needed to address those issues. If the subunit does not include those
actions or changes and recommended changes in the summary report, the subunit shall
prepare, transmit to the governor and to the appropriate standing committees of the
legislature under s. 13.172(3), and make available to the public a report of those actions
or changes and recommended changes within 6 months after receiving the information
provided under subd. 2. Those committees shall review all summary reports and reports
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of changes and recommended changes transmitted under this subd. 3. b., conduct public
hearings on those reports no less often than annually, and submit recommendations to the
department regarding those reports.

c. Subdivision 3. a. and b. does not preclude the subunit of the department that prepares
the summary report from releasing to the governor, to the appropriate standing
committees of the legislature under s. 13.172(3), or to the public any of the information
specified in subd. 4. or 5. before the summary report is transmitted to the governor and to
those committees and made available to the public; adding to or amending a summary
report if new information specified in subd. 4. or 5. is received after the summary report
is transmitted to the governor and to those committees and made available to the public;
or releasing to the governor, to those committees, and to the public any information at
any time to correct any inaccurate information reported in the news media.

4. If the child was residing in his or her home when the incident of death or serious injury
or the incident of egregious abuse or neglect occurred, the summary report under subd. 3.
shall contain all of the following:

a. Information about the child, including the age, gender, and race or ethnicity of the
child, a description of the child's family, and, if relevant to the incident, a description of
any special needs of the child.

b. A statement of whether any services under this chapter or ch. 938 were being provided
to the child, any member of the child's family, or the person suspected of the abuse or
neglect, or whether any of those persons was the subject of a report being investigated
under sub. (3) or of a referral to the agency for services, at the time of the incident and, if
so, the date of the last contact between the agency providing those services and the
person receiving those services.

c. A summary of all involvement of the child's parents and of the person suspected of the
abuse or neglect in any incident reported under sub. (3) or in receiving services under this
chapter or ch. 938 in the 5 years preceding the date of the incident.

d. A summary of any actions taken by the agency with respect to the child, any member
of the child's family, and the person suspected of the abuse or neglect, including any
investigation by the agency under sub. (3) of a report in which any of those persons was
the subject and any referrals by the agency of any of those persons for services.

e. The date of the incident and the suspected cause of the death, serious injury, or
egregious abuse or neglect of the child, as reported by the agency under subd. 2. c.

f. The findings on which the agency bases its reasonable suspicion that an incident of
death or serious injury or an incident of egregious abuse or neglect has occurred,
including any material circumstances leading to the death, serious injury, or egregious
abuse or neglect of the child.
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g. A summary of any investigation that has been conducted under sub. (3) of a report in
which the child, any member of the child's family, or the person suspected of the abuse or
neglect was the subject and of any services that have been provided to the child and the
child's family since the date of the incident.

5. If the child was placed in an out-of-home placement under this chapter or ch. 938 at
the time of the incident of death or serious injury or incident of egregious abuse or
neglect, the summary report under subd. 3. shall contain all of the following:

a. Information about the child, including the age, gender, and race or ethnicity of the
child and, if relevant to the incident, a description of any special needs of the child.

b. A description of the out-of-home placement, including the basis for the decision to
place the child in that placement.

c. A description of all other persons residing in the out-of-home placement.

d. The licensing history of the out-of-home placement, including the type of license held
by the operator of the placement, the period for which the placement has been licensed,
and a summary of all violations by the licensee of any provisions of licensure under s.
48.70(1) or rules promulgated by the department under s. 48.67 and of any other actions
by the licensee or an employee of the licensee that constitute a substantial failure to
protect and promote the health, safety, and welfare of a child.

e. The date of the incident and the suspected cause of the death, serious injury, or
egregious abuse or neglect of the child, as reported by the agency under subd. 2. c.

f. The findings on which the agency bases its reasonable suspicion that an incident of
death or serious injury or an incident of egregious abuse or neglect has occurred,
including any material circumstances leading to the death, serious injury, or egregious
abuse or neglect of the child.

6. A summary report or other release or disclosure of information under subd. 3. may not
include any of the following:

a. Any information that would reveal the identity of the child who is the subject of the
summary report, any member of the child's family, any member of the child's household
who is a child, or any caregiver of the child.

b. Any information that would reveal the identity of the person suspected of the abuse or
neglect or any employee of any agency that provided services under this chapter to the
child or that participated in the investigation of the incident of death or serious injury or
the incident of egregious abuse or neglect.

c. Any information that would reveal the identity of a reporter or of any other person who
provides information relating to the incident of death or serious injury or the incident of
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egregious abuse or neglect.

d. Any information the disclosure of which would not be in the best interests of the child
who is the subject of the summary report, any member of the child's family, any member
of the child's household who is a child, or any caregiver of the child, as determined by the
subunit of the department that received the information, after consultation with the
agency that reported the incident of death or serious injury or the incident of egregious
abuse or neglect, the district attorney of the county in which the incident occurred, or the
court of that county, and after balancing the interest of the child, family or household
member, or caregiver in avoiding the stigma that might result from disclosure against the
interest of the public in obtaining that information.

e. Any information the disclosure of which is not authorized by state law or rule or
federal law or regulation.

7. The subunit of the department that prepares a summary report or otherwise transmits,
releases, or discloses information under subd. 3. may not transmit the summary report to
the governor and to the appropriate standing committees of the legislature under s.
13.172(3), make the summary report available to the public, or transmit, release, or
disclose the information to the governor, to those standing committees, or to the public if
the subunit determines that transmitting or making the summary report available or
transmitting, releasing, or disclosing the information would jeopardize any of the
following:

a. Any ongoing or future criminal investigation or prosecution or a defendant's right to a
fair trial.

b. Any ongoing or future civil investigation or proceeding or the fairness of such a
proceeding.

8. If the department fails to disclose to the governor, to the appropriate standing
committees of the legislature under s. 13.172(3), or to the public any information that the
department is required to disclose under this paragraph, any person may request the
department to disclose that information. If the person's request is denied, the person may
petition the court to order the disclosure of that information. On receiving a petition
under this subdivision, the court shall notify the department, the agency, the district
attorney, the child, and the child's parent, guardian, or legal custodian of the petition. If
any person notified objects to the disclosure, the court may hold a hearing to take
evidence and hear argument relating to the disclosure of the information. The court shall
make an in camera inspection of the information sought to be disclosed and shall order
disclosure of the information, unless the court finds that any of the circumstances
specified in subd. 6. or 7. apply.

9. Any person acting in good faith in providing information under subd. 2., in preparing,
transmitting, or making available a summary report under subd. 3., or in otherwise
transmitting, releasing, or disclosing information under subd. 3. is immune from any
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liability, civil or criminal, that may result by reason of those actions. For purposes of any
proceeding, civil or criminal, the good faith of a person in providing information under
subd. 2., in preparing, transmitting, or making available a summary report under subd. 3.,
or in otherwise transmitting, releasing, or disclosing information under subd. 3. shall be
presumed.

(d) Notwithstanding par. (a), the department may have access to any report or record
maintained by an agency under this section.

(dm) Notwithstanding par. (a), an agency may enter the content of any report or record
maintained by the agency into the statewide automated child welfare information system
established under s. 48.47(7q).

(e) A person to whom a report or record is disclosed under this subsection may not
further disclose it, except to the persons and for the purposes specified in this section.

(F) Any person who violates this subsection, or who permits or encourages the
unauthorized dissemination or use of information contained in reports and records made
under this section, may be fined not more than $1,000 or imprisoned not more than 6
months or both.

(8) Education, training and program development and coordination. (a) The
department, the county departments, and a licensed child welfare agency under contract
with the department in a county having a population of 500,000 or more to the extent
feasible shall conduct continuing education and training programs for staff of the
department, the county departments, licensed child welfare agencies under contract with
the department or a county department, law enforcement agencies, and the tribal social
services departments, persons and officials required to report, the general public, and
others as appropriate. The programs shall be designed to encourage reporting of child
abuse and neglect and of unborn child abuse, to encourage self-reporting and voluntary
acceptance of services and to improve communication, cooperation, and coordination in
the identification, prevention, and treatment of child abuse and neglect and of unborn
child abuse. Programs provided for staff of the department, county departments, and
licensed child welfare agencies under contract with county departments or the department
whose responsibilities include the investigation or treatment of child abuse or neglect
shall also be designed to provide information on means of recognizing and appropriately
responding to domestic abuse, as defined in s. 49.165(1)(a). The department, the county
departments, and a licensed child welfare agency under contract with the department in a
county having a population of 500,000 or more shall develop public information
programs about child abuse and neglect and about unborn child abuse.

(b) The department shall to the extent feasible ensure that there are available in the state
administrative procedures, personnel trained in child abuse and neglect and in unborn
child abuse, multidisciplinary programs and operational procedures and capabilities to
deal effectively with child abuse and neglect cases and with unborn child abuse cases.
These procedures and capabilities may include, but are not limited to, receipt,
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investigation and verification of reports; determination of treatment or ameliorative social
services; or referral to the appropriate court.

(c) In meeting its responsibilities under par. (a) or (b), the department, a county
department or a licensed child welfare agency under contract with the department in a
county having a population of 500,000 or more may contract with any public or private
organization which meets the standards set by the department. In entering into the
contracts the department, county department or licensed child welfare agency shall give
priority to parental organizations combating child abuse and neglect or unborn child
abuse.

(d)1. Each agency staff member and supervisor whose responsibilities include
investigation or treatment of child abuse and neglect or of unborn child abuse shall
successfully complete training in child abuse and neglect protective services and in
unborn child abuse protective services approved by the department. The training shall
include information on means of recognizing and appropriately responding to domestic
abuse, as defined in s. 49.165(1)(a). The department shall monitor compliance with this
subdivision according to rules promulgated by the department.

2. Each year the department shall make available training programs that permit intake
workers and agency staff members and supervisors to satisfy the requirements under
subd. 1. and s. 48.06(1)(am)3. and (2)(c).

(9) Annual and quarterly reports. (a) Annual reports. Annually, the department shall
prepare and transmit to the governor, and to the legislature under s. 13.172(2), a report on
the status of child abuse and neglect programs and on the status of unborn child abuse
programs. The report shall include a full statistical analysis of the child abuse and neglect
reports, and the unborn child abuse reports, made through the last calendar year, an
evaluation of services offered under this section and their effectiveness, and
recommendations for additional legislative and other action to fulfill the purpose of this
section. The department shall provide statistical breakdowns by county, if requested by a
county.

(b) Quarterly reports. 1. Within 30 days after the end of each calendar quarter, the
department shall prepare and transmit to the governor, and to the appropriate standing
committees of the legislature under s. 13.172(3), a summary report of all reports received
by the department under sub. (3)(c)8. during the previous calendar quarter of abuse, as
defined in s. 48.02(1)(b) to (f), of a child who is placed in the home of a foster parent or
relative other than a parent or in a group home, shelter care facility, or residential care
center for children and youth. For each report included in the summary report the
department shall provide the number of incidents of abuse reported; the dates of those
incidents; the county in which those incidents occurred; the age or age group of the child
who is the subject of the report; the type of placement in which the child was placed at
the time of the incident; whether it was determined under sub. (3)(c)4. that abuse
occurred; and, if so, the nature of the relationship between the child and the person who
abused the child, but may not provide any of the information specified in sub. (7)(cr)6. or
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any information that would jeopardize an investigation, prosecution, or proceeding
described in sub. (7)(cr)7. a. or b.

2. In every 4th summary report prepared and transmitted under subd. 1., the department
shall provide for all reports of abuse, as defined in s. 48.02(1)(b) to (f), of a child who is
placed as described in subd. 1. received by the department under sub. (3)(c)8. during the
previous year information indicating whether the abuse resulted in any injury, disease, or
pregnancy that is known to be directly caused by the abuse, but may not provide any of
the information specified in sub. (7)(cr)6. or any information that would jeopardize an
investigation, prosecution, or proceeding described in sub. (7)(cr)7. a. or b. A county
department reporting under sub. (3)(c)8. shall make an active effort to obtain that
information and report the information to the department under sub. (3)(c)8.

3. The appropriate standing committees of the legislature shall review all summary
reports transmitted under subd. 1., conduct public hearings on those summary reports no
less often than annually, and submit recommendations to the department regarding those
summary reports. The department shall also make those summary reports available to the
public.

(10) Current list of tribal agents. The department shall annually provide to each agency
described in sub. (3)(bm)(intro.) a current list of all tribal agents in the state.

WYOMING

WYO. STAT. ANN. § 1-12-101 (2012). PRIVILEGED COMMUNICATIONS AND

ACTS
() The following persons shall not testify in certain respects:

(i) An attorney or a physician concerning a communication made to him by his client or
patient in that relation, or his advice to his client or patient. The attorney or physician
may testify by express consent of the client or patient, and if the client or patient
voluntarily testifies the attorney or physician may be compelled to testify on the same
subject;

(if) A clergyman or priest concerning a confession made to him in his professional
character if enjoined by the church to which he belongs;

(iif) Husband or wife, except as provided in W.S. 1-12-104;

(iv) A person who assigns his claim or interest concerning any matter in respect to
which he would not be permitted to testify if a party;

(v) A person who, if a party, would be restricted in his evidence under W.S. 1-12-102
shall, where the property is sold or transferred by an executor, administrator, guardian,
trustee, heir, devisee or legatee, be restricted in the same manner in any action or
proceeding concerning the property;

(vi) A confidential intermediary, as defined in W.S. 1-22-201(a)(viii), concerning
communications made to him or information obtained by him during the course of an
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investigation pursuant to W.S. 1-22-203, when the public interests, in the judgment of the
court, would suffer by the disclosure.

WYO. STAT. ANN. § 14-3-210 (2012). ADMISSIBILITY OF EVIDENCE

CONSTITUTING PRIVILEGED COMMUNICATIONS.
(a) Evidence regarding a child in any judicial proceeding resulting from a report made
pursuant to W.S. 14-3-201 through 14-3-215 shall not be excluded on the ground it
constitutes a privileged communication:
(i) Between husband and wife;
(ii) Claimed under any provision of law other than W.S. 1-12-101(a)(i) and (ii); or
(iii) Claimed pursuant to W.S. 1-12-116.

U.S. TERRITORIES

GUAM

GuAM CODE ANN. TIT. 19 § 13313 (2012). ADMISSIBILITY OF EVIDENCE
The physician-patient privilege, psychotherapist-patient privilege, spousal privilege,
clergy-penitent privilege and lawyer-client privilege shall not be available to exclude
evidence of harm or threatened harm in any proceeding under this Chapter.

GuAM CODE ANN. TIT. 19 § 13201 (2012). PERSONS REQUIRED TO REPORT
SUSPECTED CHILD ABUSE OR NEGLECT.

(a) Any person who, in the course of his or her employment, occupation or practice of his
or her profession, comes into contact with children shall report when he or she has reason
to suspect on the basis of his medical, professional or other training and experience that a
child is an abused or neglected child. No person may claim “privileged communications”
as a basis for his or her refusal or failure to report suspected child abuse or neglect or to
provide Child Protective Services or the Guam Police Department with required
information. Such privileges are specifically abrogated with respect to reporting
suspected child abuse or neglect or of providing information to the agency.

(b) Persons required to report suspected child abuse under Subsection (a) include, but are
not limited to, any licensed physician, medical examiner, dentist, osteopath, optometrist,
chiropractor, podiatrist, intern, registered nurse, licensed practical nurse, hospital
personnel engaged in the admission, examination, care or treatment of persons, Christian
Science practitioner, clergy member of any religious faith, or other similar functionary or
employee of any church, place of worship, or other religious organization whose primary
duties consist of teaching, spreading the faith, church governance, supervision of a
religious order, or supervision or participation in religious ritual and worship, school
administrator, school teacher, school nurse, school counselor, social services worker, day
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care center worker, or any other child care or foster care worker, mental health
professional, peace officer or law enforcement official.

(c) Any commercial film and photographic print processor who has knowledge of or
observes, within the scope of his or her professional capacity or employment, any film,
photograph, video tape, negative or slide depicting a child under the age of 18 engaged in
an act of sexual conduct shall report such instances of suspected child abuse to Child
Protective Services immediately or as soon as practically possible by telephone and shall
prepare and send a written report of it with a copy of the film, photograph, video tape,
negative or slide attached within 48 hours of receiving the information concerning the
incident. As used in this section, sexual conduct means any of the following:

(1) Sexual intercourse, including genital-genital, oral-genital, anal-genital or oral-anal,
whether between persons of the same or opposite sex or between humans and animals;
(2) Penetration of the vagina or rectum by any object;

(3) Masturbation, for the purpose of sexual stimulation or the viewer;

(4) Sadomasochistic abuse for the purpose of sexual stimulation of the viewer; or

(5) Exhibition of the genitals, pubic or rectal areas of any person for the purpose of
sexual stimulation to the viewer.

PURTO RICO

P.R. ANN. LAWS TIT. 32 Ap. |, RULE 28 (2012). CLERGYMAN-PENITENT

RELATIONSHIP
(A) As used in this rule, the following terms shall have the meaning indicated below:

(1) Clergyman.— Priest, minister, religious practitioner or similar functionary of a church
or of a religious cult or denomination or religious organization.

(2) Penitent.— A person who has made a penitential communication to a clergyman.

(3) Penitential communication.— A communication made in confidence, in the presence
of no third person, to a clergyman who, in the course of the discipline or practice of his
church or organization, is authorized or accustomed to hear such communications and,
under the discipline of his church, has a duty to keep such communications secret.

(B) A clergyman or a penitent, whether or not a party to the action, has a privilege to
refuse to disclose and to prevent another from disclosing a penitential communication.
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U.S. VIRGIN ISLANDS

V.l. CODE ANN. TIT. 5 8 857 (2012). PRIEST-PENITENT PRIVILEGE;

DEFINITION; PENITENTIAL COMMUNICATIONS

1) As used in this section, (a) ‘priest* means a priest, clergyman, minister of the gospel or
other officer of a church or of a religious denomination or organization, who is the course
of its discipline or practice is authorized or accustomed to hear, and has a duty to keep
secret, penitential communications made by members of his church, denomination or
organization; (b) “penitent* means a member of a church or religious denomination or
organization who has made a penitential communication to a priest thereof; (c)
‘penitential communication® means a confession of culpable conduct made secretly and
in confidence by a penitent to a priest in the course of discipline or practice of the church
or religious denomination or organization of which the penitent is a member.

(2) A person, whether or not a party, has a privilege to refuse to disclose, and to prevent a
witness from disclosing a communication if he claims the privilege and the judge finds
that (a) the communication was a penitential communication and (b) the witness is the
penitent or the priest, and (c) the claimant is the penitent, or the priest making the claim
on behalf of an absent penitent.

V.l. CODE ANN. TIT.5 8 2538 (2012). ABROGATION OF PRIVILEGED

COMMUNICATIONS

The privileged quality of communications between husband and wife and between any
professional person and his patient or his client, except that between attorney and client,
is hereby abrogated in situations involving alleged child abuse, sexual abuse or neglect.
Such privileged communications, excluding those of attorney and client, shall not
constitute grounds for failure to report as required or permitted by this subchapter, or to
give or accept evidence in any judicial proceedings relating to child abuse, sexual abuse
or neglect.
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