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Concerns about immigration, vio-
lence, and crime along the border 
states have led to the implementa-
tion of increasingly harsh policies 
that rely heavily on control and 
surveillance. These policies have 
had a significant impact on the 
populations living in these areas, 
creating an atmosphere of fear and 
mistrust. These measures may also 
extend to schools, resulting in the 
development of harsh disciplinary 
climates that can be detrimental to 
student well-being and academic 
success. Harsh school disciplinary 
practices, such as zero-tolerance 
policies, excessive suspensions, 
and increased police presence have 
been linked to lower academic 
achievement, increased dropout 
rates, and a higher likelihood of 
involvement with the juvenile jus-
tice system. Given the heightened 
anti-immigrant sentiment and the 
criminalization of immigrants in 

How Prosecutors and the Courts 
Are Applying New Findings in 
Adolescent Brain Science
By Katie Jerstad

would be incomplete without mention 
of Gault. When the U.S. Supreme Court 
considered the history of the juvenile 
court system in its 1967 decision In re. 
Gault,1 it determined that the informal, 
parens patriae style of juvenile proceedings 
were unconstitutional in their lack of due 
process and procedural safeguards for the 
youth but could still retain their rehabili-
tative focus. As a result of Gault, juvenile 
court systems have many of the procedural 
safeguards and due process rights given 
to adults as well as the rehabilitative focus 
originally intended. The Court noted, 

[o]f course, it is not suggested that 
juvenile court judges should fail 
appropriately to take account, in their 
demeanor and conduct, of the emo-
tional and psychological attitude of the 
juveniles with whom they are confront-
ed. While due process requirements 
will, in some instances, introduce a 
degree of order and regularity to juve-
nile court proceedings to determine 
delinquency, and in contested cases 
will introduce some elements of the 
adversary system, nothing will require 
that the conception of the kindly juve-
nile judge be replaced by its opposite.2 

1 In re. Application of Gault, 387 U.S. 1, 87 S. Ct. 
1428, 18 L. Ed. 2d 527 (1967).
2 Gault at 26–27, at 1443 (emphasis added). 

Editor’s Note: In our Fall 2023 issue, Juvenile 
Justice Update published “The Adolescent Brain” 
by Katie Jerstad, a concise, accessible introduc-
tion to the current state of scientific knowledge 
on brain development and its relationship to 
youthful behavior. The article attempted to 
answer some of the very difficult legal questions 
raised by what we now know about the differ-
ences between the adult and juvenile brains. 
For example, if all adolescents have undeveloped 
parts of their brains, why aren’t all adolescents 
committing crimes? What can a brain science 
expert testify to and what can’t they testify to? 
How are generalities made about the adolescent 
brain affecting specific decisions being made 
by prosecutors and juvenile courts with respect 
to specific crimes? In this important follow-up, 
Ms. Jerstad surveys the major Supreme Court 
decisions that guide current practice—especially 
Roper v. Simmons, Graham v. Florida, Miller v. 
Alabama, and Jones v. Mississippi—and how 
these important decisions affect how prosecutors 
prioritize and prepare their cases. 

U.S. Supreme Court Cases That 
Have Considered Brain Development

The U.S. Supreme Court precedence—
and how the high court has treated or 
considered brain development in specific 
cases—forms the invisible backdrop in a 
youth or juvenile court proceeding as well 
as a criminal proceeding against a youth 
being tried or sentenced as an adult. 

Any discussion of the U.S. Supreme 
Court’s treatment of youth delinquency See ADOLESCENT BRAIN, next page

See IMMIGRATION, page 7



2 Juvenile Justice Update Summer 2024

© 2024 Civic Research Institute. Photocopying or other reproduction without written permission is expressly prohibited and is a violation of copyright.

For information on subscribing or other service questions call customer service: (609) 683-4450.

 Managing Editor:  Roslyn Myers, Ph.D., J.D.Founding Editors:  Marion Mattingly, 
Henry Sontheimer & Adrienne Volenik 

Juvenile Justice Update

Fred Cohen, Founding Editor, 
Juvenile Correctional Mental Health Report 

John D. (Jay) Elliott, Attorney at Law, 
Columbia, SC

Barry Glick, Ph.D., Consultant, Scotia, NY; 
formerly, Deputy Director, NY Department of 
Youth Services

James  C. “Buddy” Howell, Former Director of 
Research and Program Development, Office of 
Juvenile Justice and Delinquency Prevention

H. Ted Rubin, former Juvenile Court Judge, 
Juvenile Justice Consultant, Boulder, CO

Affiliations shown for identification purposes only. Opinions 
expressed do not necessarily reflect the positions or policies 
of a writer’s agency or association.

Editorial  Board

Publisher:  Mark E. Peel

Research Editor:  Stacy Calhoun 

Juvenile Justice Update (ISSN: 1080-0360) is published quarterly by 
Civic Research Institute, Inc., 4478 U.S. Route 27, P.O. Box 585,
Kingston, NJ 08528. Periodicals postage paid at Kingston, NJ and at 
additional mailing offices (USPS #  0013-979). Subscriptions: $165 
per year in the United States and Canada. $30 additional per year 
elsewhere. Vol. 30, No. 2, Summer 2024. Copyright © 2024 by Civic 
Research  Institute, Inc. All rights reserved. POSTMASTER: Send 
address changes to Civic Research Institute, Inc., P.O. Box 585, 
Kingston, NJ 08528.

The information in this publication is not intended to replace the services
of a trained legal or health professional.  Neither the editors, nor the con-
tributors, nor Civic Research Institute, Inc. is engaged in rendering legal, 
psychological, health or other professional services.  The editors, contrib-
utors and Civic Research Institute, Inc. specifically disclaim any liability, 
loss or risk, personal or otherwise, which is incurred as a consequence, 
directly or indirectly, of the use and application of any of the contents of 
this publication.

TM

This assumes the juvenile will under-
stand the proceedings.

Our history is replete with laws and judi-
cial recognition that minors, especially in 
their earlier years, generally are less mature 
and responsible than adults. As Justice 
Frankfurter stated, “[c]hildren have a 
very special place in life which law should 
reflect.”3 And indeed the law does reflect 
this special place. Every state in the country 
makes some separate provision for minors.4 

Viewing adult and juvenile systems 
together, the cases show that although 
children are generally protected by the 
same constitutional guarantees against 
governmental deprivations as are adults, 
the state is entitled to adjust its legal 
system to account for children’s vulner-
ability and their needs for “concern, . . . 
sympathy, and . . . paternal attention.”5 

As the Eddings case later showed, courts 
must also take those characteristics into 
account as mitigating factors at sentenc-
ing, even in a case involving the mur-
der of a police officer by a 16-year old 
youth who shot the officer at point-blank 

3 May v. Anderson, 345 U.S. 528, 536, 73 S.Ct. 840, 
844, 97 L.Ed. 1221 (1953) (concurring opinion).
4 Eddings v. Oklahoma, 455 U.S. 104, 115–16, 102 
S. Ct. 869, 877 (1982), citing In re Gault, 387 U.S. 
at 14, 87 S.Ct. at 1436 (1967).
5 McKeiver v. Pennsylvania, 403 U.S. 528, 550, 91 
S.Ct. 1976, 1989, 29 L.Ed.2d 647 (1971)(plurality 
opinion), followed by Bellotti v. Baird, 443 U.S. 622, 
635, 99 S. Ct. 3035, 3044, 61 L. Ed. 2d 797 (1979).

range.6 Historically, courts recognized 
youth as a mitigating factor but also the 
background of the youth, if that back-
ground stunted growth or interfered 
with the youth’s development. Eddings v. 
Oklahoma was one such case.

Even the normal 16-year-old custom-
arily lacks the maturity of an adult. In 
this case, Eddings was not a normal 
16-year-old; he had been deprived 
of the care, concern, and paternal 
attention that children deserve. On 
the contrary, it is not disputed that he 
was a juvenile with serious emotional 
problems, and had been raised in a 
neglectful, sometimes even violent, 
family background. In addition, there 
was testimony that Eddings’ mental 
and emotional development were at 
a level several years below his chrono-
logical age. All of this does not suggest 
an absence of responsibility for the 
crime of murder, deliberately com-
mitted in this case. Rather, it is to say 
that just as the chronological age of a 
minor is itself a relevant mitigating fac-
tor of great weight, so must the back-
ground and mental and emotional 
development of a youthful defendant 
be duly considered in sentencing.7

Roper v. Simmons and preceding cases
The intersection between law and 

adolescent mental and emotional 

6 Eddings at 115-16, 877.
7 Eddings, 455 U.S. at 116, 102 S. Ct. at 877 (1982) 
(emphasis added).

development was further brought to the 
forefront in Roper v. Simmons8, in which 
the U.S. Supreme Court ruled that it was 
unconstitutional to sentence a juvenile 
(16 or 17 years of age at the time of the 
crime) to death pursuant to the Eighth 
and Fourteenth Amendments. Although 
the opinion does not give a lot of weight 
to specific scientific studies, there is a nod 
to some research referenced in an amicus 
brief filed by the American Psychological 
Association. 

Of all the factual scenarios for the U.S. 
Supreme Court to consider when weigh-
ing the constitutionality of the death 
penalty, the Roper facts shock the con-
science. 17 year-old Christopher Sim-
mons discussed with two friends a plan to 
burglarize and murder a particular victim 
whom Simmons knew from a recent car 
accident. One of the two friends ended 
up assisting him on the night of the 
murder. They broke into the victim’s 
home when her husband was out of town, 
covered her eyes and mouth, bound her 
hands with duct tape, then put her in her 
minivan and drove to a state park where 
they reinforced the bindings, covered her 
head with a towel, and walked her to a 
railroad trestle spanning a river. They tied 
her hands and feet with electrical wire, 
wrapped her whole face in duct tape, 
and threw her from the bridge, drowning 
her. Simmons reportedly told his friends 

8 Roper v. Simmons, 543 U. S. 551 (2005).

ADOLESCENT BRAIN, from page 1

See ADOLESCENT BRAIN, page 18
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before the murder that they would “get 
away with it” because they were minors. 
After the murder, he was heard bragging 
about the murder and why he did it. 

Simmons was charged as an adult with 
numerous offenses (burglary, kidnap-
ping, stealing, and murder in the 1st) and 
tried by a jury. The jury’s verdict was guilty 
on murder. The jury recommended the 
death penalty and the court followed the 
jury’s recommendation.9 

After the U.S. Supreme Court issued its 
opinion in Atkins c. Virginia, 536 U.S. 304 
(2002), that the constitution prohibited 
the execution of a defendant who was 
deemed “mentally retarded” Simmons 
filed a petition for state post-conviction 
relief, arguing that the reasoning of 
Atkins applied to juveniles as well. The 
Missouri Supreme Court agreed. The 
State appealed to the U.S. Supreme 
Court, which affirmed the ruling.10 

The premeditated nature of Simmons’ 
offense, the depravity of his actions, 
and his pride in his actions all point 
towards his unsuitability for society and 
the appropriateness of the death penalty 
as punishment under Missouri law and 
capital case jurisprudence. The possibil-
ity for a court to remain free of passion 
or prejudice against Simmons was slim. 
For that reason, it is largely accepted as 
fact that Simmons’ age and the recent 
discoveries in adolescent brain science 
were influential on the Court’s reasoning. 

9 Simmons pursued writs of habeas corpus which 
were denied by the federal courts. Then the 
U.S. Supreme Court decided the case of Atkins 
c. Virginia, 536 U.S. 304 (2002), holding that the 
Eighth and Fourteenth amendments prohibit 
the execution of a mentally retarded person. 
The Atkins ruling was a departure from Penry v. 
Lynbaugh, 492 U.S. 302 (1989), which held that 
the constitution did not prohibit the execution 
of a mentally retarded person because there was 
not sufficient evidence of a national consensus 
on the issue (with just two states enacting laws 
specifically prohibiting their execution, and 14 
states rejecting capital punishment completely). 
The Atkins court held that standards of decency 
had evolved since Penry and now demonstrate 
the execution of the mental retarded as cruel 
and unusual punishment.
10 By affirming the Missouri Supreme Court’s 
decision in Roper, the U.S. Supreme Court 
reversed its ruling in Stanford v. Kentucky, 492 
U.S. 361 (1989) which held that imposition of 
capital punishment on an individual for a crime 
committed at 16 or 17 years of age did not violate 
the Eighth Amendment, noting, like in Penry, 
that standards of decency have not evolved to 
that point yet, as evidenced by state laws in part.

Brain science was not the only rationale 
however. Prior cases considered national 
standards of decency, not according to 
the medical community, but according to 
state legislatures. Rather than just brain 
science or IQ leading to the decision, the 
Court built its decision off the decision 
in not only Atkins, but also Thompson v. 
Oklahoma, 487 U.S. 815, 108 S.Ct. 2687 
(1988). In Thompson, the Court deter-
mined that the national standards of 
decency do not permit the execution of 
any offender under the age of 16 at the 
time of the crime. Thompson, at 818-838, 
108 S. Ct. at 2687. The Court was guided 
by relevant legislative enactments and 
jury determinations and the reasons why 
a civilized society may accept or reject the 
death penalty for a person of a certain age 
at the time of the crime. The Thompson 
court also considered the lack of juries 
supporting the death penalty for children 
under 16 and the low number of those 
under 16 who had been sentenced to 
death for murder.

The Thompson Court’s reasoning includ-
ed the view or conclusion that continues 
to be repeated in case after case, that juve-
niles have reduced culpability and impos-
ing the death penalty on this age group 
with reduced culpability “does not mea-
surably contribute to the essential pur-
pose of the penalty.” The Court already 
recognized juveniles, when compared 
to adults, as having less experience, less 
education, and less intelligence making 
a teen less able to evaluate consequences 
of his or her conduct and more apt to act 
on emotion or peer pressure.11 

The year after the Thompson decision, 
the Court decided Stanford v. Kentucky, 
a 5-4 decision, which again considered 
contemporary standards of decency and 
concluded the 8th and 14th amendments 
did not prohibit the execution of juve-
niles over 15 but under 18. The Court, 
in weighing the meaning of cruel and 
unusual punishment, considered the 
fact that 22 out of 37 death penalty states 
permitted 16-year-old offenders to be 
sentenced to death and 25 permit it for 
17-year-olds. In 1989, these numbers were 
not sufficient to convince the majority to 

11 Bellotti v. Baird, 443 U.S. 622, 99 S.Ct. 3035, 61 
L.Ed.2d 797 (1979)(regarding the constitutional-
ity of requiring parental notification and consent 
to their unmarried pregnant child’s abortion; 
requiring the court to make factual findings 
regarding the “maturity” of the youth and if she’s 
well enough “informed”); Eddings v. Oklahoma, 
455 U.S. 104, 102 S.Ct. 869, 71 L.Ed.2d 1.

label the particular punishment “cruel 
and unusual.”12 

The Atkins Court considered many 
items to be objective indicia of consensus 
significant in determining the national 
standard of decency in wading through 
the vague meaning of “cruel and unusual” 
punishment. The Court also applied the 
Court’s independent judgment, though 
the dissent disagreed with this approach. 
The Court found that mental retardation 
diminishes personal culpability even if 
the offender can distinguish right from 
wrong. The Court concluded that the 
death penalty for a mentally retarded 
person does not meet the sentencing pur-
poses of retribution or deterrence and is 
therefore an excessive sanction. 

The Roper court, in following those 
cases before it, considered many items 
to be the objective indicia of consensus 
in weighing the national standard of 
decency. It considered the following: 
1. The number of states that prohibited 

the death penalty overall, or the death 
penalty for all juveniles, through legis-
lation or court decision;

2. The increase in the number of states 
that had prohibited the death penalty 
for juveniles, both at the time of Stan-
ford and at the time of their consider-
ation of Roper;

3. The frequency that states allowing juve-
nile death penalty had carried it out; 

4. The rate at which these legislative 
enactments took place between the 
last case, noting that the rate of change 
was faster to abolish death penalty of 
persons deemed mentally retarded 
than for juveniles, but the climate or 
collective change in attitude towards 
juveniles was still significant; and

5. The lack of states reimposing the death 
penalty since the Court’s decision to 
not prohibit it (Stanford and Penry).

After considering all those, the Roper 
Court referenced three general differ-
ences between youth under 18 and adults: 
1. A lack of maturity and an underdevel-

oped sense of responsibility, often result-
ing in impetuous and ill-considered 
actions and decisions, citing Johnson 
and Eddings as well as an article on 
adolescent development.13 “Adoles-
cents are overrepresented statistically 

12 Stanford, 492 U.S. at 370-371, 109 S.Ct. at 2969. 
13 Johnson v. Texas, 509 U.S. 350, 359-362 (1993); 
Eddings v. Oklahoma, 455 U.S. 104, 115-116 (1982). 
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in virtually every category of reckless 
behavior.”14 The Court notes that 
states recognize this immaturity and 
irresponsibility in juveniles as almost 
every state prohibits those under 18 
from voting, serving on juries, or mar-
rying without parental consent.

2. Juveniles are more vulnerable or sus-
ceptible to negative influences and 
outside pressures, including peer pres-
sure (again citing Eddings, 455 U.S. at 
115). The Court noted juveniles have 
less control, and less experience with 
control, over their own environment.15

3. The third difference is that a juve-
nile’s character is less well-formed 
than an adult. Juveniles have more 
transitory, less fixed personality traits. 
This matters to those who impose sen-
tences and who must ask: what are the 
chances that this person could actually 
change and stop committing offenses? 
For adolescent offenders whose brains 
and characters are not done forming, 
there is the potential for change. 

This is referred to by Court watchers as 
the “diminished culpability/enhanced 
potential theory” later broadened by the 
Graham decision.16 

In summary, the Roper Court says juve-
niles have

qualities that often result in impetu-
ous and ill-considered actions and 
decisions; juveniles are more vul-
nerable or susceptible to negative 
influences and outside pressures, 
including peer pressure; and the 
character of a juvenile is not as well 
formed as that of an adult.17

Due to these general traits, the Court 
concludes that “their irresponsible con-
duct is not as morally reprehensible as 
that of an adult.”18 Because their identi-
ties and personalities are still developing, 

14 Roper at 568 citing Arnett, Reckless Behavior in 
Adolescence: A Developmental Perspective, 12 Devel-
opmental Rev. 339 (1992). 
15 See Steinberg & Scott, Less Guilty by Reason of 
Adolescence: Developmental Immaturity, Diminished 
Responsibility, and the Juvenile Death Penalty, 58 
Am. Psychologist 1009, 1014 (2003) (“[A]s legal 
minors, [juveniles] lack the freedom that adults 
have to extricate themselves from a criminogenic 
setting”).
16 Terry A. Maroney, Adolescent Brain Science after 
Graham v. Florida, 86 Notre Dame L. Rev. 765, 
782 (2013). 
17 Roper at 569-570. 
18 Roper at 570 citing Thompson at 835. 

there is some chance of rehabilitation 
and the youth’s depraved character caus-
ing the offense may be retrievable. Quot-
ing an adolescent brain science article, 
at page 1014, “[o]nly a relatively small 
proportion of adolescents who experi-
ment in risky or illegal activities develop 
entrenched patterns of problem behavior 
that persist into adulthood.”19 The Court 
concludes that juveniles overall are less 
culpable than adults and expands the 
holding in Thompson to apply to juveniles 
not just under 16 but also under 18. 

The Roper Court considered the argu-
ment that general characteristics of 
juveniles still leaves the possibility that a 
particular youth who has attained psycho-
logical maturity commits a crime demon-
strative of sufficient depravity to merit a 
death sentence. The Roper Court pointed 
out that even in those cases, the American 
Psychiatric Association manual does not 
allow psychiatrists to diagnose a juvenile 
with antisocial personality disorder (one of 
the most, if not the most, condemning of 
diagnoses), and concluded that if the psy-
chiatrists cannot diagnose a juvenile with 
that diagnosis, states should not be allowed 
to ask juries and the Courts to issue the 
most condemning of punishments. 

Graham v. Florida
Five years after Roper came Graham v. 

Florida20, in which the Court held that the 
Eighth Amendment prohibits a sentence 
of life without possibility of parole for a 
nonhomicide crime committed when the 
offender was under the age of eighteen, 
the majority opinion goes further than 
Roper by citing to amicus briefs from the 
APA and American Medical Association 
(AMA) regarding developments in psy-
chology and brain science, specifically 
regarding the part of the brain linked to 
behavior control and how it continues to 
mature through late adolescence.21 

The Court further explained differ-
ences between the juvenile and adult 
brain and the greater opportunity for 
reform with juveniles:

[D]evelopments in psychology and 
brain science continue to show 
fundamental differences between 

19 Steinberg & Scott, Less Guilty by Reason of 
Adolescence: Developmental Immaturity, Dimin-
ished Responsibility, and the Juvenile Death 
Penalty, 58 Am. Psychologist 1009, 1014 (2003).
20 Graham v. Florida, 560 U.S. 48, 130 S. Ct. 2011 
(2010).
21 Graham at 68, 2026.

juvenile and adult minds. For exam-
ple, parts of the brain involved 
in behavior control continue to 
mature through late adolescence. 
See Brief for American Medical 
Association et al. as Amici Curiae 
16–24; Brief for APA et al. as Amici 
Curiae 22–27. Juveniles are more 
capable of change than are adults, 
and their actions are less likely to be 
evidence of “irretrievably depraved 
character” than are the actions of 
adults. Roper, 543 U. S., at 570. It 
remains true that “[f]rom a moral 
standpoint it would be misguided to 
equate the failings of a minor with 
those of an adult, for a greater possi-
bility exists that a minor’s character 
deficiencies will be reformed.22 

The Court’s decision “likened life with-
out parole for juvenile to the death pen-
alty, thereby evoking a second line of 
cases”23 requiring sentencing authorities 
to consider the characteristics of a defen-
dant and the details of his offense before 
sentencing him to death.24

Miller v. Alabama
Then in 2012 came Miller v. Alabama, 

567 U.S. 460, the confluence of the 
two lines of cases, in which the Court 
held that a mandatory sentence of life 
without parole for a juvenile convicted 
of homicide violated the Eighth amend-
ment. “Such mandatory penalties, by 
their nature, preclude a sentencer from 

22 Graham at 68, 2026.
23 Miller v. Alabama, 567 U.S. 460, 470, 132 S. Ct. 
2455, 2463 (2012).
24 One author was convinced that Graham rep-
resented the extent to which the Court consid-
ered brain science of adolescents in expanding 
constitutional protections. In the Notre Dame 
Law Review article, Adolescent Brain Science after 
Graham, the author makes this observation of the 
Court’s treatment of science in the juvenile justice 
context: Assessment of blameworthiness hinges 
partially on the degree to which the defendant’s 
behavior was subject to deliberate control. Simi-
larly, assessment of dangerousness hinges partially 
on the degree to which capacity for such control 
is likely to increase and be exercised. The former 
assessment informs moral judgment as to the 
offender’s intent and character, while the latter 
informs utilitarian determination of the most 
effective response. More, that juveniles tend for 
this reason to be both less blameworthy and (even-
tually) less dangerous affects the likelihood that 
the same will be true of any given juvenile. Terry 
A. Maroney, Adolescent Brain Science after Graham v. 
Florida, 86 Notre Dame L. Rev. 765 (2013). http://
scholarship.law.nd.edu/ndlr/vol86/iss2/6.
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taking account of an offender’s age and 
the wealth of characteristics and circum-
stances attendant to it.”25 

The Miller case considered two Petition-
ers’ cases, Evan Miller (in Alabama) and 
Kuntrell Jackson (in Arkansas), both 
14 years old when convicted of murder 
and sentenced to a mandatory term of 
life imprisonment without the possibility 
of parole. 

Jackson accompanied two other boys 
to rob a video store, learned one of the 
other two boys had a shotgun on the 
way to the store, and stayed outside the 
store for most of the robbery. Jackson 
eventually entered the store and soon 
after his co-conspirator shot and killed 
the store clerk. Jackson was charged as 
an adult with capital felony murder and 
aggravated robbery, and a jury convicted 
him of both crimes. 

After an evening of drinking and using 
drugs with an adult neighbor who earlier 
had sold drugs to Miller’s mother, Miller, 
along with a friend, beat the neighbor 
and set fire to his trailer, causing the 
neighbor to die. Initially charged as a 
juvenile, his case was transferred to adult 
court where he was charged with murder 
in the course of arson and a jury found 
him guilty. 

As the Roper and Graham decisions were 
being decided, Jackson and Miller’s cases 
made their way to the U.S. Supreme 
Court. By the time the two cases were 
heard by the Court, Roper and Graham laid 
the groundwork.

The Court stated:

Mandatory life without parole for a 
juvenile precludes consideration of 
his chronological age and its hallmark 
features-among them-immaturity, 
impetuosity, and failure to appreciate 
risks and consequences. It prevents 
taking into account the family and 
home environment that surrounds 
him-and from which he cannot usu-
ally extricate himself-no matter how 
brutal or dysfunctional. It neglects 
the circumstances of the homicide 
offense, including the extent of his 
participation in the conduct and the 
way the familial and peer pressures 
may have affected him. . . And finally, 
this mandatory punishment disre-
gards the possibility of rehabilitation 

25 Miller at 476, 2467.

even when the circumstances most 
suggest it.26

The reference to familiar and peer 
pressures was no doubt informed by the 
studies of adolescent brain science cited 
in the amicus briefs. These studies show 
that youth understand and appreciate 
risks and consequences, but set aside 
those considerations when, in a particular 
situation, there is emotionally charged 
situation, peer pressure or fear of rejec-
tion. And while there may be environ-
mental factors that contribute to a youth 
making or resisting these choices, natural 
adolescent brain development, not the 
youth, also explain the choices to some 
degree because the frontal lobe has not 
caught up with the limbic system. 

Miller discusses these four factors about 
adolescents: (#3 is the only one not men-
tioned in Roper but appears in Graham)
1. Immaturity, Impetuosity, and Risk-

taking
2. Peer involvement/influence
3. Understanding Legal Proceedings, 

including the inability to deal with 
police officers or prosecutors and 
incapacity to assist one’s own attorney

4. Greater Potential for Rehabilitation, 
first recognized by the Court in Roper

The Miller Court clearly accepted this 
brain science as reliable, undeniable and 
applicable. 

The Court was also convinced that 
juveniles are more prone than adults to 
falsely confess to crimes, a fact attributed 
to immaturity of judgment that affects 
youths’ participation in the early stage 
of the criminal process. Additional cases 
have gone further to discuss how youth’s 
immaturity impacts their interactions 
with law enforcement, their understand-
ing or consideration of Miranda particu-
larly when presented with an alternative 
that appears to be a reward, and their 
ability to assist in their own defense. 
These studies also called into question 
the effect of harsher criminal sanctions 
on juvenile recidivism, for instance. This 
was referenced by the Court and treated 
like persuasive research.27

26 Miller at 478, 2468 (Emphasis added).
27 The APA and the Missouri Psychological 
Association filed an amicus brief in the Roper 
case, pointing to significant research findings 
from the previous three years about the correla-
tion between adolescence and risk-taking. These 
briefs cited research much of which is mentioned 
throughout this chapter because it was also relied 
upon in Graham.

The U.S. Supreme Court made Miller 
retroactive in cases on collateral review 
by concluding that the Miller holding 
was a new substantive constitutional rule 
in its decision in Montgomery v. Louisiana, 
577 U.S. 190 (2016), which involved an 
inmate, incarcerated for life without 
parole for crimes committed before he 
was 18 years old. Once the U.S. Supreme 
Court made Miller retroactive, Montgom-
ery and inmates serving similar sentences 
were able to go back before the sentencer 
for application of Miller.28

Jones v. Mississippi
This discussion would be incomplete 

without consideration of Jones v. Missis-
sippi, 141 S. Ct. 1307 (2021), in which 
the U.S. Supreme Court affirmed the life 
without parole sentence of a juvenile con-
victed of a homicide offense. Jones, who 
was 15 years old at the time, stabbed his 
grandfather to death after an argument 
over Jones’ girlfriend sleeping over in 
Jones’ room. Jones did not call 911 after 
stabbing his grandfather; instead, he 
tried to destroy and cover up evidence, 
and he and his girlfriend gave the police 
fake names when stopped later that day 
at a gas station. A jury found him guilty of 
murder, not the lesser included offense 
of manslaughter. 

At the time the crime of murder car-
ried a mandatory life sentence without 
parole under Mississippi law, so Jones 
was sentenced accordingly but appealed 
under Miller. The State Supreme Court 
ordered a new sentencing where the judge 
could consider Jones’ youth and exercise 
discretion in selecting an appropriate sen-
tence. The Judge, with that discretion, re-
sentenced Jones to life without parole and 
did not make any findings regarding “tran-
sient immaturity” of the youth or “perma-
nent incorrigibility.” The appeal of the 
re-sentencing centered around the lack 
of Miller-type findings by the re-sentencer 
and the U.S. Supreme Court, in a major-
ity opinion written by Justice Cavenaugh, 
affirmed, with Justice Thomas concurring, 
and three other justices dissenting. 

In light of the U.S. Supreme Court’s 
previous rulings the effect of which was 
to allow courts to make certain consid-
erations that may mitigate a youth’s sen-
tence but eliminating the mandatory life 

28 NDAA’s Juvenile Justice staff responds to 
requests for experts who can testify at Miller 
resentencing hearings.
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sentence and only impose a life sentence 
on a child in the rarest of circumstances, 
the Court’s decision was a departure and 
a much narrower reading of Miller than 
what the dissenters propose.

Much debate continues as to whether 
Jones represents the end to expansion of 
Eighth amendment protections for juve-
niles or whether the tides could change 
again with the appointment of a different 
justice to the Supreme Court.29 

A finding of permanent incorrigibil-
ity is an unlikely finding for even the 
most criminal youth, such that if the 
Court required such a finding in Miller, 
the Court would have prohibited all life 
sentences for crimes committed by those 
under 18, not just those imposed under 
the mandatory laws. The reason it would 
be an unlikely finding is that, gener-
ally speaking, adolescents’ brains are still 
developing. Assigning a label or a diag-
nosis on an adolescent will be temporary; 
they need to be re-reviewed/re-assessed 
and professionals don’t rely on them in 
perpetuity. Studies showed that assess-
ments of severe antisocial behaviors in 
adolescents did not remain stable as those 
individuals grow into adulthood. Hence-
forth, incorrigibility, like psychopathy, also 
known as sociopathy, among adolescents, 
is an inherently problematic diagnosis in 
an adolescent, prone to error, and creates 
a risk of cruel and unusual punishment. 

At the state court level, however, leg-
islatures, sentencing procedures, and 
individual case decisions continue to be 
informed by brain science. The authors 
of the White Paper (2022) recommend 
the following criteria be considered with 
respect to the four Miller factors: 
1. Immaturity, impetuosity and irrespon-

sibility.30 31 

29 Center for Law, Brain & Behavior at Massa-
chusetts General Hospital (2022). White Paper 
on the Science of Late Adolescence: A Guide for 
Judges, Attorneys and Policy Makers (January 
27th, 2022). https://clbb.mgh.harvard.edu/
white-paper-on-the-science-of-late-adolescence/.
30 White Paper citing Laurence Steinberg et al, 
Around The World, Adolescence Is a Time of Height-
ened Sensation Seeking and Immature Self-Regulation 
21 Developmental Sci. 10.1111 (2018).
31 Michelle Achterberg et al, Frontostriatal White 
Matter Integrity Predicts Development of Delay of Grati-
fication: A Longitudinal Study, 36 J. Neurosci. 1954 
(2016). With regard to delaying gratification, 
the White Paper considered how longitudinal 
research testing of individuals ages 8–26 dem-
onstrates that the strengthening of white matter 

2. Family and Home, Peer Influence, 
including exposure to threats and 
exposure to deprivation. 

3. Peer Involvement
4. Understanding Legal Proceedings
5. Greater potential for rehabilitation

On this point, the White Paper is clear: 
it is currently not possible to reliably 
predict an individ ual adolescent’s future 
developmental trajectory based upon 
current presentation and past history. 
This is partly because of the high rates 
of desistance from antisocial conduct as 
youth mature into young adulthood and 
partly because behavioral, emotional, and 
attitudinal changes are expected com-
ponents of adolescent development. It is 
also currently scientifically impossible to 
reliably predict how much or how quickly 
an individual will change with age based 
on their presumed brain development, 
history, or current behavioral profiles.

In U.S. Supreme Court cases, as well as 
some state supreme court cases, the pro-
gression of development of different parts 
of the brain has become a common con-
cept relied upon for legal arguments at 
all levels of prosecution of older juveniles 
and young adults. It will be important for 
prosecutors to not just understand ado-
lescent brain development and its impact 
on adolescent behavior in general but 
how it may apply to the facts of the case, 
particularly if peers are involved, and to 
retain the necessary experts if needed to 
articulate why this scientific theory does or 
does not apply to a particular set of facts. 

In addition, other juvenile justice stake-
holders will be discussing brain develop-
ment during key decision points, and 
prosecutors must understand what is being 
discussed, the application of the theory 
and the limits of the theory, to make cogent 
arguments and rebuttals to legal positions 
and policy arguments. Knowledge in this 
area is also key to understanding expert 
testimony and deciding whether to present 
expert witness testimony. 

V.  Conclusion: What to do with all 
this information

How and when do you use this informa-
tion as a Juvenile Court Prosecutor? How 
will adolescent brain science manifest itself 
in your daily work? It may be argued to you 
by juvenile justice partners when you are 

connections between the prefrontal cortex and 
striatum may also account for why individuals 
are better able to delay gratification as they age.

making decisions on diversion, detention, 
dispositions, community program evalua-
tion, competency, and transfer. It can be 
offered in the courtroom through expert 
witnesses or indirectly through oral advo-
cacy or submission of research. 

The goal is to be familiar with the con-
cepts, acknowledge the existence of the 
science and research (though always be 
prepared to question the specific study or 
generalization raised by defense counsel 
in court), evaluate each youth individu-
ally, assess the needs of the youth and 
their families and take this opportunity 
to have an impact on their future and the 
future of your community. 

Adolescent brain science can explain 
generally what is happening to youths’ 
brains during adolescence. This research 
offers a deeper understanding of the 
impact of not only age but also one’s 
environment on a youth’s brain devel-
opment, behavior and socialization. Use 
this information to create better youth 
programs and evaluate existing programs 
to see if they are addressing resilience, 
offering mentorship and fostering execu-
tive functioning. It should not be used 
as a rigid framework determining what 
should happen in all cases. Adolescent 
brain science should inform program 
administrators, education providers and 
many others working with young people 
in their work to assist those who have 
found themselves involved in the youth 
or criminal justice system to stay out of 
the system in the future and to enhance, 
not stifle, the brain development of those 
when secure placements or carceral set-
tings are court ordered.

Developmental neuroscience supports 
generalizations about youth as a class but 
is not a substitute for looking at facts and 
circumstances of your particular juvenile 
justice situation. This is referred to in the 
research world as the “Group to Individu-
al” conundrum.32 When evaluating brain 
development studies and/or theories, 
a prosecutor should keep in mind legal 
theories and requirements for their spe-
cific case. Adolescent brain science may 
inform your theory of the case or that of 
the defense and it may add value to the 
overall plan for an adolescent involved in 

32 Center for Law, Brain & Behavior at Mas-
sachusetts General Hospital (2022). White Paper 
on the Science of Late Adolescence: A Guide for Judges, 
Attorneys and Policy Makers (January 27th, 2022). 
P. 3. https://clbb.mgh.harvard.edu/white-paper-
on-the-science-of-late-adolescence/.
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the juvenile justice system. For example, 
in a case where negative peer influences 
played a significant role in a young person’s 
arrest, while that may be developmentally 
expected, depending on the nature of the 
offense and the risk to public safety, one 
will need to examine the capacity ofyouth 
probation, community-based organiza-
tions and secure facilities to offer positive 
peer groups, upstander and leadership 
education, and self-esteem building activi-
ties. Taking both legal and scientific infor-
mation into account will lead to a more 
complete evaluation of a youth-involved 
incident as well as the overall system.33 

VI.  How to prepare for arguments 
or expert testimony about brain 
science

Anytime scientific research comes up in 
a case, a diligent prosecutor will need to 
conduct a credibility check on the study. 
Ask yourself: is it credible and reliable? 
Then conduct this 4-stage analysis.
1. Start by evaluating the publication. 
 What’s the title of the publication? 
 Is the article published in PubMed? 
 Is the journal/article peer reviewed? 
2. Next, consider the author’s qualifica-

tions and area of expertise.
 Is the author affiliated with a credible 

institution? 
 Is the article’s topic within the author’s 

field or area of study?
 Is there obvious confirmation bias? Be 

aware of confirmation bias.
3. Then, consider the bibliography. 
 Are these sources referenced from 

credible sources?

33 Maroney, Terry A., The False Promise of Adolescent 
Brain Science in Juvenile Justice (nd.edu).

 Conduct a literature review.
 Do you recognize referenced works?
4. Finally, look at the funding source of 

the research: 
 Is the funding source an indicator of 

bias?
 Did industry pay for the project? If so, 

how much control did they retain over 
the project? 

 Does the funding present a conflict of 
interest with researchers? 

Some of the online research journals 
will provide the option to “check for 
updates,” similar to shepardizing legal 
cases. Take advantage of this resource if 
available to save time and learn of more 
recent research building off of others’.

When it comes to preparing for an 
expert witness to testify about brain sci-
ence, use all the same tools you would use 
for any other type of expert: 

• Research expert (NDAA can assist 
using our expert database), cre-
dentials, institutions affiliated with 
expert, read articles s/he authored.

• Was the research, articles, well 
received? Peer reviewed?

• Review prior testimony including 
what field s/he was previously quali-
fied as expert in, what states has s/he 
testified in, what opinions have been 
given, etc. 

• Does proposed testimony meet 
Daubert/Frye standard? Is this a 
novel discovery or opinion?

• Conduct legal research into whether 
courts in your jurisdiction have made 
findings or adopted the scientific 
explanation or opinion similar to the 
expert’s. 

• Consider whether you want to hire 
your own expert, either to consult 
with (e.g. be present in court room 

when expert is testifying or to help 
you prepare for cross-examination) 
or to call as your witness, etc.

• Evaluate whether you can utilize the 
expert to make points that assist your 
case.

• Review any reciprocal discovery such 
as reports prepared by the expert, etc. 

• Understand limits on what brain sci-
ence can/cannot tell us.

That last point will be the hardest to 
determine as someone not in the brain 
science research field because it is con-
stantly changing. One study alone does 
not tell the whole story but often raises 
a myriad of questions that researchers 
then want to do more research to answer. 
The most challenging part will be not 
getting lost in the overwhelming amount 
of brain science research and articles out 
there. This article has attempted to distill 
and navigate that research to provide an 
overview in the concepts and to broaden 
the vocabulary of the prosecutors having 
to make or refute arguments about brain 
science in court.

Katie Jerstad is a senior attorney at the Nation-
al District Attorney’s Association, Juvenile Jus-
tice Division. She served 14 years as a Deputy 
County Attorney in Lewis and Clark County, 
Montana. This article will appear as “Chapter 
X - The Intersection Between Adolescent Brain 
Science and Juvenile Justice,” in the forthcom-
ing juvenile court prosecutor handbook, to 
be published by the NDAA in the summer of 
2023, and with funding from the Office of 
Juvenile Justice and Delinquency Prevention. 
The handbook and other resources for juvenile 
court practitioners can be found at Juvenile Jus-
tice—National District Attorneys Association 
(ndaa.org). Questions can be sent to kjerstad@
ndaajustice.org or contact the National District 
Attorneys Association at 703.549.9222. 
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