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ARKANSAS 

ARK. CODE ANN. §5-14-101 (2011). Definitions 
 

As used in this chapter: 

 

(1) “Deviate sexual activity” means any act of sexual gratification involving:  

 

(A) The penetration, however slight, of the anus or mouth of a person by the penis of 

another person; or  

 

(B) The penetration, however slight, of the labia majora or anus of a person by any body 

member or foreign instrument manipulated by another person;  

 

(2) “Forcible compulsion” means physical force or a threat, express or implied, of death 

or physical injury to or kidnapping of any person;  

 

(3) “Guardian” means a parent, stepparent, legal guardian, legal custodian, foster parent, 

or any person who by virtue of a living arrangement is placed in an apparent position of 

power or authority over a minor;  

 

(4)(A) “Mentally defective” means that a person suffers from a mental disease or defect 

that renders the person:  

 

(i) Incapable of understanding the nature and consequences of a sexual act; or  

 

(ii) Unaware a sexual act is occurring.  

 

(B) A determination that a person is mentally defective shall not be based solely on the 

person's intelligence quotient;  

 

(5) “Mentally incapacitated” means that a person is temporarily incapable of appreciating 

or controlling the person's conduct as a result of the influence of a controlled or 

intoxicating substance:  

 

(A) Administered to the person without the person's consent; or  
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(B) That renders the person unaware a sexual act is occurring;  

 

(6) “Minor” means a person who is less than eighteen (18) years of age;  

 

(7) “Physically helpless” means that a person is:  

 

(A) Unconscious;  

 

(B) Physically unable to communicate a lack of consent; or  

 

(C) Rendered unaware a sexual act is occurring;  

 

(8) “Public place” means a publicly or privately owned place to which the public or a 

substantial number of people have access;  

 

(9) “Public view” means observable or likely to be observed by a person in a public 

place;  

 

(10) “Sexual contact” means any act of sexual gratification involving the touching, 

directly or through clothing, of the sex organs, buttocks, or anus of a person or the breast 

of a female; and  

 

(11) “Sexual intercourse” means penetration, however slight, of the labia majora by a 

penis.  

 

 

 

ARK. CODE ANN. § 5-14-103 (2011). Rape 
 

(a) A person commits rape if he or she engages in sexual intercourse or deviate sexual 

activity with another person: 

 

(1) By forcible compulsion;  

 

(2) Who is incapable of consent because he or she is:  

 

(A) Physically helpless;  

 

(B) Mentally defective; or  
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(C) Mentally incapacitated;  

 

(3)(A) Who is less than fourteen (14) years of age.  

 

(B) It is an affirmative defense to a prosecution under subdivision 

(a)(3)(A) of this section that the actor was not more than three (3) years 

older than the victim; or  

 

(4)(A) Who is a minor and the actor is the victim's:  

 

(i) Guardian;  

 

(ii) Uncle, aunt, grandparent, step-grandparent, or grandparent by 

adoption;  

 

(iii) Brother or sister of the whole or half blood or by adoption; or  

 

(iv) Nephew, niece, or first cousin.  

 

(B) It is an affirmative defense to a prosecution under subdivision 

(a)(4)(A) of this section that the actor was not more than three (3) years 

older than the victim.  

 

(b) It is no defense to a prosecution under subdivisions (a)(3) or (4) of this section that 

the victim consented to the conduct. 

 

(c)(1) Rape is a Class Y felony. 

 

(2) Any person who pleads guilty or nolo contendere to or is found guilty of rape 

involving a victim who is less than fourteen (14) years of age shall be sentenced 

to a minimum term of imprisonment of twenty-five (25) years.  

 

(d)(1) A court may issue a permanent no contact order when: 

 

(A) A defendant pleads guilty or nolo contendere; or  

 

(B) All of the defendant's appeals have been exhausted and the defendant remains 

convicted.  

 



  

National Center for Prosecution of Child Abuse 

National District Attorney Association 

 7 

(2) If a judicial officer has reason to believe that mental disease or defect of the 

defendant will or has become an issue in the case, the judicial officer shall enter 

such orders as are consistent with § 5-2-305.  

 

  

CALIFORNIA 
 

WEST'S ANN.CAL.WELF. & INST.CODE § 4512 (2011). Definitions 

As used in this division: 

 

(a) “Developmental disability” means a disability that originates before an individual 

attains age 18 years, continues, or can be expected to continue, indefinitely, and 

constitutes a substantial disability for that individual. As defined by the Director of 

Developmental Services, in consultation with the Superintendent of Public Instruction, 

this term shall include mental retardation, cerebral palsy, epilepsy, and autism. This term 

shall also include disabling conditions found to be closely related to mental retardation or 

to require treatment similar to that required for individuals with mental retardation, but 

shall not include other handicapping conditions that are solely physical in nature. 

 

(b) “Services and supports for persons with developmental disabilities” means specialized 

services and supports or special adaptations of generic services and supports directed 

toward the alleviation of a developmental disability or toward the social, personal, 

physical, or economic habilitation or rehabilitation of an individual with a developmental 

disability, or toward the achievement and maintenance of independent, productive, 

normal lives. The determination of which services and supports are necessary for each 

consumer shall be made through the individual program plan process. The determination 

shall be made on the basis of the needs and preferences of the consumer or, when 

appropriate, the consumer's family, and shall include consideration of a range of service 

options proposed by individual program plan participants, the effectiveness of each 

option in meeting the goals stated in the individual program plan, and the cost-

effectiveness of each option. Services and supports listed in the individual program plan 

may include, but are not limited to, diagnosis, evaluation, treatment, personal care, day 

care, domiciliary care, special living arrangements, physical, occupational, and speech 

therapy, training, education, supported and sheltered employment, mental health services, 

recreation, counseling of the individual with a developmental disability and of his or her 

family, protective and other social and sociolegal services, information and referral 

services, follow-along services, adaptive equipment and supplies, advocacy assistance, 

including self-advocacy training, facilitation and peer advocates, assessment, assistance 

in locating a home, child care, behavior training and behavior modification programs, 

camping, community integration services, community support, daily living skills training, 

emergency and crisis intervention, facilitating circles of support, habilitation, homemaker 

services, infant stimulation programs, paid roommates, paid neighbors, respite, short-term 
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out-of-home care, social skills training, specialized medical and dental care, supported 

living arrangements, technical and financial assistance, travel training, training for 

parents of children with developmental disabilities, training for parents with 

developmental disabilities, vouchers, and transportation services necessary to ensure 

delivery of services to persons with developmental disabilities. Nothing in this 

subdivision is intended to expand or authorize a new or different service or support for 

any consumer unless that service or support is contained in his or her individual program 

plan. 

 

(c) Notwithstanding subdivisions (a) and (b), for any organization or agency receiving 

federal financial participation under the federal Developmental Disabilities Assistance 

and Bill of Rights Act, as amended “developmental disability” and “services for persons 

with developmental disabilities” means the terms as defined in the federal act to the 

extent required by federal law. 

 

(d) “Consumer” means a person who has a disability that meets the definition of 

developmental disability set forth in subdivision (a). 

 

(e) “Natural supports” means personal associations and relationships typically developed 

in the community that enhance the quality and security of life for people, including, but 

not limited to, family relationships, friendships reflecting the diversity of the 

neighborhood and the community, associations with fellow students or employees in 

regular classrooms and workplaces, and associations developed through participation in 

clubs, organizations, and other civic activities. 

 

(f) “Circle of support” means a committed group of community members, who may 

include family members, meeting regularly with an individual with developmental 

disabilities in order to share experiences, promote autonomy and community 

involvement, and assist the individual in establishing and maintaining natural supports. A 

circle of support generally includes a plurality of members who neither provide nor 

receive services or supports for persons with developmental disabilities and who do not 

receive payment for participation in the circle of support. 

 

(g) “Facilitation” means the use of modified or adapted materials, special instructions, 

equipment, or personal assistance by an individual, such as assistance with 

communications, that will enable a consumer to understand and participate to the 

maximum extent possible in the decisions and choices that effect his or her life. 

 

(h) “Family support services” means services and supports that are provided to a child 

with developmental disabilities or his or her family and that contribute to the ability of 

the family to reside together. 
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(i) “Voucher” means any authorized alternative form of service delivery in which the 

consumer or family member is provided with a payment, coupon, chit, or other form of 

authorization that enables the consumer or family member to choose his or her own 

service provider. 

 

(j) “Planning team” means the individual with developmental disabilities, the parents or 

legally appointed guardian of a minor consumer or the legally appointed conservator of 

an adult consumer, the authorized representative, including those appointed pursuant to 

subdivision (d) of Section 4548 and subdivision (e) of Section 4705, one or more regional 

center representatives, including the designated regional center service coordinator 

pursuant to subdivision (b) of Section 4640.7, any individual, including a service 

provider, invited by the consumer, the parents or legally appointed guardian of a minor 

consumer or the legally appointed conservator of an adult consumer, or the authorized 

representative, including those appointed pursuant to subdivision (d) of Section 4548 and 

subdivision (e) of Section 4705. 

 

(k) “Stakeholder organizations” means statewide organizations representing the interests 

of consumers, family members, service providers, and statewide advocacy organizations. 

 

(l) “Substantial disability” means the existence of significant functional limitations in 

three or more of the following areas of major life activity, as determined by a regional 

center, and as appropriate to the age of the person: 

 

(1) Self-care. 

 

(2) Receptive and expressive language. 

 

(3) Learning. 

 

(4) Mobility. 

 

(5) Self-direction. 

 

(6) Capacity for independent living. 

 

(7) Economic self-sufficiency. 

 

Any reassessment of substantial disability for purposes of continuing eligibility shall 

utilize the same criteria under which the individual was originally made eligible. 
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CAL. PENAL CODE  § 667.9 (2011). Conviction of certain crimes against persons 65 

years of age or older, blind, deaf, developmentally disabled, paraplegic, 

quadriplegic, or under the age of 14 years; prior conviction; sentence enhancements 
 

(a) Any person who commits one or more of the crimes specified in subdivision (c) 

against a person who is 65 years of age or older, or against a person who is blind, deaf, 

developmentally disabled, a paraplegic, or a quadriplegic, or against a person who is 

under the age of 14 years, and that disability or condition is known or reasonably should 

be known to the person committing the crime, shall receive a one-year enhancement for 

each violation. 

 

(b) Any person who commits a violation of subdivision (a) and who has a prior 

conviction for any of the offenses specified in subdivision (c), shall receive a two-year 

enhancement for each violation in addition to the sentence provided under Section 667. 

 

(c) Subdivisions (a) and (b) apply to the following crimes: 

 

(1) Mayhem, in violation of Section 203 or 205. 

 

(2) Kidnapping, in violation of Section 207, 209, or 209.5. 

 

(3) Robbery, in violation of Section 211. 

 

(4) Carjacking, in violation of Section 215. 

 

(5) Rape, in violation of paragraph (2) or (6) of subdivision (a) of Section 261. 

 

(6) Spousal rape, in violation of paragraph (1) or (4) of subdivision (a) of Section 262. 

 

(7) Rape, spousal rape, or sexual penetration in concert, in violation of Section 264.1. 

 

(8) Sodomy, in violation of paragraph (2) or (3) of subdivision (c), or subdivision (d), of 

Section 286. 

 

(9) Oral copulation, in violation of paragraph (2) or (3) of subdivision (c), or subdivision 

(d), of Section 288a. 

 

(10) Sexual penetration, in violation of subdivision (a) of Section 289. 
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(11) Burglary of the first degree, as defined in Section 460, in violation of Section 459. 

 

(d) As used in this section, “developmentally disabled” means a severe, chronic disability 

of a person, which is all of the following: 

 

(1) Attributable to a mental or physical impairment or a combination of mental and 

physical impairments. 

 

(2) Likely to continue indefinitely. 

 

(3) Results in substantial functional limitation in three or more of the following areas of 

life activity: 

 

(A) Self-care. 

 

(B) Receptive and expressive language. 

 

(C) Learning. 

 

(D) Mobility. 

 

(E) Self-direction. 

 

(F) Capacity for independent living. 

 

(G) Economic self-sufficiency. 

 

CAL. PENAL CODE  §261 (2011). Rape defined 
 

 

 

(a) Rape is an act of sexual intercourse accomplished with a person not the spouse of the 

perpetrator, under any of the following circumstances: 

 

(1) Where a person is incapable, because of a mental disorder or developmental or 

physical disability, of giving legal consent, and this is known or reasonably should 

be known to the person committing the act. Notwithstanding the existence of a 

conservatorship pursuant to the provisions of the Lanterman-Petris-Short Act (Part 

1 (commencing with Section 5000) of Division 5 of the Welfare and Institutions 

Code), the prosecuting attorney shall prove, as an element of the crime, that a 
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mental disorder or developmental or physical disability rendered the alleged victim 

incapable of giving consent. 

 

(2) Where it is accomplished against a person's will by means of force, violence, duress, 

menace, or fear of immediate and unlawful bodily injury on the person or another. 

 

(3) Where a person is prevented from resisting by any intoxicating or anesthetic 

substance, or any controlled substance, and this condition was known, or reasonably 

should have been known by the accused. 

 

(4) Where a person is at the time unconscious of the nature of the act, and this is known 

to the accused. As used in this paragraph, “unconscious of the nature of the act” means 

incapable of resisting because the victim meets one of the following conditions: 

 

(A) Was unconscious or asleep. 

 

(B) Was not aware, knowing, perceiving, or cognizant that the act occurred. 

 

(C) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of 

the act due to the perpetrator's fraud in fact. 

 

(D) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of 

the act due to the perpetrator's fraudulent representation that the sexual penetration served 

a professional purpose when it served no professional purpose. 

 

(5) Where a person submits under the belief that the person committing the act is the 

victim's spouse, and this belief is induced by any artifice, pretense, or concealment 

practiced by the accused, with intent to induce the belief. 

 

(6) Where the act is accomplished against the victim's will by threatening to retaliate in 

the future against the victim or any other person, and there is a reasonable possibility that 

the perpetrator will execute the threat. As used in this paragraph, “threatening to 

retaliate” means a threat to kidnap or falsely imprison, or to inflict extreme pain, serious 

bodily injury, or death. 

 

(7) Where the act is accomplished against the victim's will by threatening to use the 

authority of a public official to incarcerate, arrest, or deport the victim or another, and the 

victim has a reasonable belief that the perpetrator is a public official. As used in this 

paragraph, “public official” means a person employed by a governmental agency who has 

the authority, as part of that position, to incarcerate, arrest, or deport another. The 

perpetrator does not actually have to be a public official. 
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(b) As used in this section, “duress” means a direct or implied threat of force, violence, 

danger, or retribution sufficient to coerce a reasonable person of ordinary susceptibilities 

to perform an act which otherwise would not have been performed, or acquiesce in an act 

to which one otherwise would not have submitted. The total circumstances, including the 

age of the victim, and his or her relationship to the defendant, are factors to consider in 

appraising the existence of duress. 

 

(c) As used in this section, “menace” means any threat, declaration, or act which shows 

an intention to inflict an injury upon another. 

 

 

 

CAL. PENAL CODE  § 368 (2011). Crimes against elder or dependent adults 
 

<Section as amended by Stats.2011, c. 15 (A.B.109), eff. April 4, 2011, operative no 

earlier than July 1, 2011, and only upon the creation and funding of a community 

corrections grant program. See, also, section prior to amendment by Stats.2011, c. 15 

(A.B.109), eff. April 4, 2011, operative no earlier than July 1, 2011, and only upon the 

creation and funding of a community corrections grant program.>  

 

(a) The Legislature finds and declares that crimes against elders and dependent adults are 

deserving of special consideration and protection, not unlike the special protections 

provided for minor children, because elders and dependent adults may be confused, on 

various medications, mentally or physically impaired, or incompetent, and therefore less 

able to protect themselves, to understand or report criminal conduct, or to testify in court 

proceedings on their own behalf. 

 

(b)(1) Any person who knows or reasonably should know that a person is an elder or 

dependent adult and who, under circumstances or conditions likely to produce great 

bodily harm or death, willfully causes or permits any elder or dependent adult to suffer, 

or inflicts thereon unjustifiable physical pain or mental suffering, or having the care or 

custody of any elder or dependent adult, willfully causes or permits the person or health 

of the elder or dependent adult to be injured, or willfully causes or permits the elder or 

dependent adult to be placed in a situation in which his or her person or health is 

endangered, is punishable by imprisonment in a county jail not exceeding one year, or by 

a fine not to exceed six thousand dollars ($6,000), or by both that fine and imprisonment, 

or by imprisonment in the state prison for two, three, or four years. 

 

(2) If in the commission of an offense described in paragraph (1), the victim suffers great 

bodily injury, as defined in Section 12022.7, the defendant shall receive an additional 

term in the state prison as follows: 
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(A) Three years if the victim is under 70 years of age. 

 

(B) Five years if the victim is 70 years of age or older. 

 

(3) If in the commission of an offense described in paragraph (1), the defendant 

proximately causes the death of the victim, the defendant shall receive an additional term 

in the state prison as follows: 

 

(A) Five years if the victim is under 70 years of age. 

 

(B) Seven years if the victim is 70 years of age or older. 

 

(c) Any person who knows or reasonably should know that a person is an elder or 

dependent adult and who, under circumstances or conditions other than those likely to 

produce great bodily harm or death, willfully causes or permits any elder or dependent 

adult to suffer, or inflicts thereon unjustifiable physical pain or mental suffering, or 

having the care or custody of any elder or dependent adult, willfully causes or permits the 

person or health of the elder or dependent adult to be injured or willfully causes or 

permits the elder or dependent adult to be placed in a situation in which his or her person 

or health may be endangered, is guilty of a misdemeanor. A second or subsequent 

violation of this subdivision is punishable by a fine not to exceed two thousand dollars 

($2,000), or by imprisonment in a county jail not to exceed one year, or by both that fine 

and imprisonment. 

 

(d) Any person who is not a caretaker who violates any provision of law proscribing 

theft, embezzlement, forgery, or fraud, or who violates Section 530.5 proscribing identity 

theft, with respect to the property or personal identifying information of an elder or a 

dependent adult, and who knows or reasonably should know that the victim is an elder or 

a dependent adult, is punishable by imprisonment in a county jail not exceeding one year, 

or pursuant to subdivision (h) of Section 1170 for two, three, or four years, when the 

moneys, labor, goods, services, or real or personal property taken or obtained is of a 

value exceeding nine hundred fifty dollars ($950); and by a fine not exceeding one 

thousand dollars ($1,000), by imprisonment in a county jail not exceeding one year, or by 

both that fine and imprisonment, when the moneys, labor, goods, services, or real or 

personal property taken or obtained is of a value not exceeding nine hundred fifty dollars 

($950). 

 

(e) Any caretaker of an elder or a dependent adult who violates any provision of law 

proscribing theft, embezzlement, forgery, or fraud, or who violates Section 530.5 

proscribing identity theft, with respect to the property or personal identifying information 

of that elder or dependent adult, is punishable by imprisonment in a county jail not 

exceeding one year, or pursuant to subdivision (h) of Section 1170 for two, three, or four 

years when the moneys, labor, goods, services, or real or personal property taken or 
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obtained is of a value exceeding nine hundred fifty dollars ($950), and by a fine not 

exceeding one thousand dollars ($1, 000), by imprisonment in a county jail not exceeding 

one year, or by both that fine and imprisonment, when the moneys, labor, goods, services, 

or real or personal property taken or obtained is of a value not exceeding nine hundred 

fifty dollars ($950). 

 

(f) Any person who commits the false imprisonment of an elder or a dependent adult by 

the use of violence, menace, fraud, or deceit is punishable by imprisonment pursuant to 

subdivision (h) of Section 1170 for two, three, or four years. 

 

(g) As used in this section, “elder” means any person who is 65 years of age or older. 

 

(h) As used in this section, “dependent adult” means any person who is between the ages 

of 18 and 64, who has physical or mental limitations which restrict his or her ability to 

carry out normal activities or to protect his or her rights, including, but not limited to, 

persons who have physical or developmental disabilities or whose physical or mental 

abilities have diminished because of age. “ Dependent adult” includes any person 

between the ages of 18 and 64 who is admitted as an inpatient to a 24-hour health facility, 

as defined in Sections 1250, 1250.2, and 1250.3 of the Health and Safety Code. 

 

(i) As used in this section, “caretaker” means any person who has the care, custody, or 

control of, or who stands in a position of trust with, an elder or a dependent adult. 

 

(j) Nothing in this section shall preclude prosecution under both this section and Section 

187 or 12022.7 or any other provision of law. However, a person shall not receive an 

additional term of imprisonment under both paragraphs (2) and (3) of subdivision (b) for 

any single offense, nor shall a person receive an additional term of imprisonment under 

both Section 12022. 7 and paragraph (2) or (3) of subdivision (b) for any single offense. 

 

(k) In any case in which a person is convicted of violating these provisions, the court may 

require him or her to receive appropriate counseling as a condition of probation. Any 

defendant ordered to be placed in a counseling program shall be responsible for paying 

the expense of his or her participation in the counseling program as determined by the 

court. The court shall take into consideration the ability of the defendant to pay, and no 

defendant shall be denied probation because of his or her inability to pay. 

 

 

 

CAL. PENAL CODE  § 1347.5 (2011). Testimony of disabled victims; closed-circuit TV; 

accommodations; legislative intent and construction of section; report to Legislature 
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(a) It is the intent of the Legislature, in enacting this section, to provide the court with 

discretion to modify court procedures, as a reasonable accommodation, to assure that 

adults and children with disabilities who have been victims of an alleged sexual or 

otherwise specified offense are able to participate effectively in criminal proceedings. In 

exercising its discretion, the court shall balance the rights of the defendant against the 

right of the victim who has a disability to full access and participation in the proceedings, 

while preserving the integrity of the court's truthfinding function. 

 

(1) For purposes of this section, the term “disability” is defined in paragraphs (1) and (2) 

of subdivision (c) of Section 11135 of the Government Code. 

 

(2) The right of the victim is not to confront the perpetrator, but derives under both 

Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. Sec. 794) and the Americans 

with Disabilities Act of 1990 (42 U.S.C. Sec. 12101 and following) as a right to 

participate in or benefit from the same services or services that are equal or as effective as 

those enjoyed by persons without disabilities. 

 

(b) Notwithstanding any other law, in any criminal proceeding in which the defendant is 

charged with a violation of Section 220, 243.4, 261, 261.5, 264.1, 273a, 273d, 285, 286, 

288, 288a, 288.5, or 289, subdivision (1) of Section 314, Section 368, 647.6, or with any 

attempt to commit a crime listed in this subdivision, committed with or upon a person 

with a disability, the court in its discretion may make accommodations to support the 

person with a disability, including, but not limited to, any of the following: 

 

(1) Allow the person with a disability reasonable periods of relief from examination and 

cross-examination during which he or she may retire from the courtroom. The judge may 

also allow other witnesses in the proceeding to be examined when the person with a 

disability retires from the courtroom. 

 

(2) Allow the person with a disability to utilize a support person pursuant to Section 

868.5 or a regional center representative providing services to a developmentally disabled 

individual pursuant to Article 1 (commencing with Section 4620) or Article 2 

(commencing with Section 4640) of Chapter 5 of Division 4.5 of the Welfare and 

Institutions Code. In addition to, or instead of, allowing the person with a disability to 

utilize a support person or regional center representative pursuant to this paragraph, the 

court may allow the person with a disability to utilize a person necessary to facilitate the 

communication or physical needs of the person with a disability. 

 

(3) Notwithstanding Section 68119 of the Government Code, the judge may remove his 

or her robe if the judge believes that this formal attire prevents full participation of the 

person with a disability because it is intimidating to him or her. 
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(4) The judge, parties, witnesses, support persons, and court personnel may be relocated 

within the courtroom to facilitate a more comfortable and personal environment for the 

person with a disability as well as accommodating any specific requirements for 

communication by that person. 

 

(c) The prosecutor may apply for an order that the testimony of the person with a 

disability at the preliminary hearing, in addition to being stenographically recorded, be 

recorded and preserved on videotape. 

 

(1) The application for the order shall be in writing and made three days prior to the 

preliminary hearing. 

 

(2) Upon timely receipt of the application, the judge shall order that the testimony of the 

person with a disability given at the preliminary hearing be taken and preserved on 

videotape. The videotape shall be transmitted to the clerk of the court in which the action 

is pending. 

 

(3) If at the time of trial the court finds that further testimony would cause the person 

with a disability emotional trauma so that he or she is medically unavailable or otherwise 

unavailable within the meaning of Section 240 of the Evidence Code, the court may 

admit the videotape of his or her testimony at the preliminary hearing as former 

testimony under Section 1291 of the Evidence Code. 

 

(4) Any videotape that is taken pursuant to this subdivision is subject to a protective order 

of the court for the purpose of protecting the privacy of the person with a disability. This 

subdivision does not affect the provisions of subdivision (b) of Section 868.7. 

 

(d) Notwithstanding any other law, the court in any criminal proceeding, upon written 

notice of the prosecutor made at least three days prior to the date of the preliminary 

hearing or trial date on which the testimony of the person with a disability is scheduled, 

or during the course of the proceeding on the court's own motion, may order that the 

testimony of the person with a disability be taken by contemporaneous examination and 

cross-examination in another place and out of the presence of the judge, jury, and 

defendant, and communicated to the courtroom by means of two-way closed-circuit 

television, if the court makes all of the following findings: 

 

(1) The person with a disability will be called on to testify concerning facts of an alleged 

sexual offense, or other crime as specified in subdivision (b), committed on or with that 

person. 

 

(2) The impact on the person with a disability of one or more of the factors enumerated in 

subparagraphs (A) to (D), inclusive, is shown by clear and convincing evidence to be so 

substantial as to make the person with a disability unavailable as a witness unless closed-
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circuit television is used. The refusal of the person with a disability to testify shall not 

alone constitute sufficient evidence that the special procedure described in this 

subdivision is necessary in order to accommodate the disability. The court may take into 

consideration the relationship between the person with a disability and the defendant or 

defendants. 

 

(A) Threats of serious bodily injury to be inflicted on the person with a disability or a 

family member, of incarceration, institutionalization, or deportation of the person with a 

disability or a family member, or of removal of the person with a disability from his or 

her residence by withholding needed services when the threats come from a service 

provider, in order to prevent or dissuade the person with a disability from attending or 

giving testimony at any trial or court proceeding or to prevent that person from reporting 

the alleged offense or from assisting in criminal prosecution. 

 

(B) Use of a firearm or any other deadly weapon during the commission of the crime. 

 

(C) Infliction of great bodily injury upon the person with a disability during the 

commission of the crime. 

 

(D) Conduct on the part of the defendant or defense counsel during the hearing or trial 

that causes the person with a disability to be unable to continue his or her testimony. 

 

(e)(1) The hearing on the motion brought pursuant to this subdivision shall be conducted 

out of the presence of the jury. 

 

(2) Notwithstanding Section 804 of the Evidence Code or any other law, the court, in 

determining the merits of the motion, shall not compel the person with a disability to 

testify at the hearing; nor shall the court deny the motion on the ground that the person 

with a disability has not testified. 

 

(3) In determining whether the impact on an individual person with a disability of one or 

more of the factors enumerated under paragraph (2) of subdivision (d) is so substantial 

that the person is unavailable as a witness unless the closed-circuit television procedure is 

employed, the court may question the person with a disability in chambers, or at some 

other comfortable place other than the courtroom, on the record for a reasonable period of 

time with the support person described under paragraph (2) of subdivision (b), the 

prosecutor, and defense counsel present. At this time the court shall explain the process to 

the person with a disability. The defendant or defendants shall not be present; however, 

the defendant or defendants shall have the opportunity to contemporaneously observe the 

proceedings by closed-circuit television. Defense counsel shall be afforded a reasonable 

opportunity to consult with the defendant or defendants prior to the conclusion of the 

session in chambers. 
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(f) When the court orders the testimony of a victim who is a person with a disability to be 

taken in another place outside of the courtroom, the court shall do all of the following: 

 

(1) Make a brief statement on the record, outside of the presence of the jury, of the 

reasons in support of its order. While the statement need not include traditional findings 

of fact, the reasons shall be set forth with sufficient specificity to permit meaningful 

review and to demonstrate that discretion was exercised in a careful, reasonable, and 

equitable manner. 

 

(2) Instruct the members of the jury that they are to draw no inferences from the use of 

closed-circuit television as a means of assuring the full participation of the victim who is 

a person with a disability by accommodating that individual's disability. 

 

(3) Instruct respective counsel, outside of the presence of the jury, that they are to make 

no comment during the course of the trial on the use of closed-circuit television 

procedures. 

 

(4) Instruct the support person, if the person is part of the court's accommodation of the 

disability, outside of the presence of the jury, that he or she is not to coach, cue, or in any 

way influence or attempt to influence the testimony of the person with a disability. 

 

(5) Order that a complete record of the examination of the person with a disability, 

including the images and voices of all persons who in any way participate in the 

examination, be made and preserved on videotape in addition to being stenographically 

recorded. The videotape shall be transmitted to the clerk of the court in which the action 

is pending and shall be made available for viewing to the prosecuting attorney, the 

defendant, and his or her attorney, during ordinary business hours. The videotape shall be 

destroyed after five years have elapsed from the date of entry of judgment. If an appeal is 

filed, the tape shall not be destroyed until a final judgment on appeal has been ordered. 

Any videotape that is taken pursuant to this section is subject to a protective order of the 

court for the purpose of protecting the privacy of the person with a disability. This 

subdivision does not affect the provisions of subdivision (b) of Section 868.7. 

 

(g) When the court orders the testimony of a victim who is a person with a disability to be 

taken in another place outside the courtroom, nothing in this section shall prohibit the 

court from ordering the victim to appear in the courtroom for a limited purpose, including 

the identification of the defendant or defendants as the court deems necessary. 

 

(h) The examination shall be under oath, and the defendant shall be able to see and hear 

the person with a disability. If two-way closed-circuit television is used, the defendant's 

image shall be transmitted live to the person with a disability. 

 



  

National Center for Prosecution of Child Abuse 

National District Attorney Association 

 20 

(i) Nothing in this section shall affect the disqualification of witnesses pursuant to 

Section 701 of the Evidence Code. 

 

(j) The cost of examination by contemporaneous closed-circuit television ordered 

pursuant to this section shall be borne by the court out of its existing budget. 

 

(k) This section shall not be construed to obviate the need to provide other 

accommodations necessary to ensure accessibility of courtrooms to persons with 

disabilities nor prescribe a lesser standard of accessibility or usability for persons with 

disabilities than that provided by Title II of the Americans with Disabilities Act of 1990 

(42 U.S.C. Sec. 12101 and following) and federal regulations adopted pursuant to that 

act. 

 

(l) The Judicial Council shall report to the Legislature, no later than two years after the 

enactment of this subdivision, on the frequency of the use and effectiveness of admitting 

the videotape of testimony by means of closed-circuit television. 

 

 

DELAWARE 
DEL. CODE ANN. TIT. 11, § 9421 (2011). Legislative intent 
 

The General Assembly finds that it is necessary to provide every victim and witness with 

a cognitive disability, particularly those whose disability renders them the emotional or 

mental equivalent of a child, with additional consideration and different treatment than 

that usually required for adult victims and witnesses who are not cognitively disabled. It 

is therefore the intent of the General Assembly to provide each victim and witness with a 

cognitive disability who is involved in a criminal proceeding with certain fundamental 

rights and protections. 

 

DEL. CODE ANN. TIT. 11, § 9422 (2011). Definitions 
 

 

 

The following words, terms and phrases, when used in this subchapter, shall have the 

meanings ascribed to them in this section, except where the context clearly indicates a 

different meaning: 

 

(1) “Cognitive disability” means a developmental disability that substantially impairs an 

individual's cognitive abilities including, but not limited to, delirium, dementia and other 

organic brain disorders for which there is an identifiable pathologic condition, as well as 
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nonorganic brain disorders commonly called functional disorders. “Cognitive disability” 

also includes conditions of mental retardation, severe cerebral palsy, and any other 

condition found to be closely related to mental retardation because such condition results 

in the impairment of general intellectual functioning or adaptive behavior similar to that 

of persons who have been diagnosed with mental retardation, or such condition requires 

treatment and services similar to those required for persons who have been diagnosed 

with mental retardation.  

 

(2) “Victim” or “witness” shall not include any person with a cognitive disability accused 

of committing a felony; provided however, that the word “victim” or “witness” may, in 

the court's discretion, include:  

 

a. A person with a cognitive disability where such person's participation in a felony 

appears to have been induced, coerced or unwilling; or  

 

b. A person with a cognitive disability who has participated in the felony, but who has 

subsequently and voluntarily agreed to testify on behalf of the State.  

 

 

DEL. CODE ANN. TIT. 11, § 9423 (2011). Expedited proceedings 

 

In all criminal proceedings involving a victim or witness with a cognitive disability, the 

court and the prosecution shall take appropriate action to ensure a prompt trial in order to 

minimize the length of time the victim or witness must endure the stress of the victim's or 

witness's involvement in the proceedings. In ruling on any motion or other request for a 

delay or continuance of proceedings, the court shall consider and give weight to any 

adverse impact such delay or continuance might have on the well-being of any victim or 

witness with a cognitive disability. 

 

DEL. CODE ANN. TIT. 11, § 9424 (2011). Additional rights and services 
 

 

 

(a) A victim or witness with a cognitive disability is entitled to an explanation, in 

language the victim or witness understands, of all legal proceedings in which the victim 

or witness is to be involved. 

 

(b) A victim or witness with a cognitive disability is entitled to be accompanied, in all 

proceedings, by a “friend” or other person in whom the victim or witness trusts, which 

person shall be permitted to advise the judge, when appropriate and as a friend of the 

court, regarding the cognitively disabled person's ability to understand proceedings and 

questions. 
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(c) A victim or witness with a cognitive disability is entitled to information about, and 

referrals to, appropriate social services and programs to assist the victim or witness, and 

the victim's or witness's family, in coping with the emotional impact of the crime, and the 

subsequent court proceedings in which the victim or witness is to become involved. 

 

 

FLORIDA 

FLA. STAT. ANN. § 918.16 (2011). Sex offenses; testimony of person under age 16 or 

person with mental retardation; testimony of victim; courtroom cleared; exceptions 
 

(1) Except as provided in subsection (2), in the trial of any case, civil or criminal, when 

any person under the age of 16 or any person with mental retardation as defined in s. 

393.063 is testifying concerning any sex offense, the court shall clear the courtroom of all 

persons except parties to the cause and their immediate families or guardians, attorneys 

and their secretaries, officers of the court, jurors, newspaper reporters or broadcasters, 

court reporters, and, at the request of the victim, victim or witness advocates designated 

by the state attorney's office. 

 

(2) When the victim of a sex offense is testifying concerning that offense in any civil or 

criminal trial, the court shall clear the courtroom of all persons upon the request of the 

victim, regardless of the victim's age or mental capacity, except that parties to the cause 

and their immediate families or guardians, attorneys and their secretaries, officers of the 

court, jurors, newspaper reporters or broadcasters, court reporters, and, at the request of 

the victim, victim or witness advocates designated by the state attorney may remain in the 

courtroom. 

 

FLA. STAT. ANN. § 825.101 (2011). Definitions 
 

As used in this chapter: 

 

(1) “Business relationship” means a relationship between two or more individuals or 

entities where there exists an oral or written contract or agreement for goods or services. 

 

(2) “Caregiver” means a person who has been entrusted with or has assumed 

responsibility for the care or the property of an elderly person or disabled adult. 

“Caregiver” includes, but is not limited to, relatives, court-appointed or voluntary 

guardians, adult household members, neighbors, health care providers, and employees 

and volunteers of facilities as defined in subsection (7). 

 

(3) “Deception” means: 
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(a) Misrepresenting or concealing a material fact relating to: 

 

1. Services rendered, disposition of property, or use of property, when such services or 

property are intended to benefit an elderly person or disabled adult; 

 

2. Terms of a contract or agreement entered into with an elderly person or disabled adult; 

or 

 

3. An existing or preexisting condition of any property involved in a contract or 

agreement entered into with an elderly person or disabled adult; or 

 

(b) Using any misrepresentation, false pretense, or false promise in order to induce, 

encourage, or solicit an elderly person or disabled adult to enter into a contract or 

agreement. 

 

(4) “Disabled adult” means a person 18 years of age or older who suffers from a 

condition of physical or mental incapacitation due to a developmental disability, organic 

brain damage, or mental illness, or who has one or more physical or mental limitations 

that restrict the person's ability to perform the normal activities of daily living. 

 

(5) “Elderly person” means a person 60 years of age or older who is suffering from the 

infirmities of aging as manifested by advanced age or organic brain damage, or other 

physical, mental, or emotional dysfunctioning, to the extent that the ability of the person 

to provide adequately for the person's own care or protection is impaired. 

 

(6) “Endeavor” means to attempt or try. 

 

(7) “Facility” means any location providing day or residential care or treatment for 

elderly persons or disabled adults. The term “facility” may include, but is not limited to, 

any hospital, training center, state institution, nursing home, assisted living facility, adult 

family-care home, adult day care center, group home, mental health treatment center, or 

continuing care community. 

 

(8) “Intimidation” means the communication by word or act to an elderly person or 

disabled adult that the elderly person or disabled adult will be deprived of food, nutrition, 

clothing, shelter, supervision, medicine, medical services, money, or financial support or 

will suffer physical violence. 

 

(9) “Lacks capacity to consent” means an impairment by reason of mental illness, 

developmental disability, organic brain disorder, physical illness or disability, chronic use 

of drugs, chronic intoxication, short-term memory loss, or other cause, that causes an 

elderly person or disabled adult to lack sufficient understanding or capacity to make or 
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communicate reasonable decisions concerning the elderly person's or disabled adult's 

person or property. 

 

(10) “Obtains or uses” means any manner of: 

 

(a) Taking or exercising control over property; or 

 

(b) Making any use, disposition, or transfer of property. 

 

(11) “Position of trust and confidence” with respect to an elderly person or a disabled 

adult means the position of a person who: 

 

(a) Is a parent, spouse, adult child, or other relative by blood or marriage of the elderly 

person or disabled adult; 

 

(b) Is a joint tenant or tenant in common with the elderly person or disabled adult; 

 

(c) Has a legal or fiduciary relationship with the elderly person or disabled adult, 

including, but not limited to, a court-appointed or voluntary guardian, trustee, attorney, or 

conservator; 

 

(d) Is a caregiver of the elderly person or disabled adult; or 

 

(e) Is any other person who has been entrusted with or has assumed responsibility for the 

use or management of the elderly person's or disabled adult's funds, assets, or property. 

 

(12) “Property” means anything of value and includes: 

 

(a) Real property, including things growing on, affixed to, and found in land. 

 

(b) Tangible or intangible personal property, including rights, privileges, interests, and 

claims. 

 

(c) Services. 

 

(13) “Services” means anything of value resulting from a person's physical or mental 

labor or skill, or from the use, possession, or presence of property, and includes: 

 

(a) Repairs or improvements to property. 
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(b) Professional services. 

 

(c) Private, public, or governmental communication, transportation, power, water, or 

sanitation services. 

 

(d) Lodging accommodations. 

 

(e) Admissions to places of exhibition or entertainment. 

 

(14) “Value” means value determined according to any of the following: 

 

(a)1. The market value of the property at the time and place of the offense or, if the 

market value cannot be satisfactorily ascertained, the cost of replacing the property 

within a reasonable time after the offense. 

 

2. In the case of a written instrument such as a check, draft, or promissory note, which 

does not have a readily ascertainable market value, the value is the amount due or 

collectible. The value of any other instrument that creates, releases, discharges, or 

otherwise affects any valuable legal right, privilege, or obligation is the greatest amount 

of economic loss that the owner of the instrument might reasonably suffer by the loss of 

the instrument. 

 

3. The value of a trade secret that does not have a readily ascertainable market value is 

any reasonable value representing the damage to the owner suffered by reason of losing 

advantage over those who do not know of or use the trade secret. 

 

(b) If the value of the property cannot be ascertained, the trier of fact may find the value 

to be not less than a certain amount; if no such minimum value can be ascertained, the 

value is an amount less than $100. 

 

(c) Amounts of value of separate properties involved in exploitation committed pursuant 

to one scheme or course of conduct, whether the exploitation involves the same person or 

several persons, may be aggregated in determining the degree of the offense. 

 

 

 

FLA. STAT. ANN. § 825.103 (2011). Exploitation of an elderly person or disabled 

adult; penalties 
 

(1) “Exploitation of an elderly person or disabled adult” means: 
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(a) Knowingly, by deception or intimidation, obtaining or using, or endeavoring to obtain 

or use, an elderly person's or disabled adult's funds, assets, or property with the intent to 

temporarily or permanently deprive the elderly person or disabled adult of the use, 

benefit, or possession of the funds, assets, or property, or to benefit someone other than 

the elderly person or disabled adult, by a person who: 

 

1. Stands in a position of trust and confidence with the elderly person or disabled adult; 

or 

 

2. Has a business relationship with the elderly person or disabled adult;  

 

(b) Obtaining or using, endeavoring to obtain or use, or conspiring with another to obtain 

or use an elderly person's or disabled adult's funds, assets, or property with the intent to 

temporarily or permanently deprive the elderly person or disabled adult of the use, 

benefit, or possession of the funds, assets, or property, or to benefit someone other than 

the elderly person or disabled adult, by a person who knows or reasonably should know 

that the elderly person or disabled adult lacks the capacity to consent; or 

 

(c) Breach of a fiduciary duty to an elderly person or disabled adult by the person's 

guardian or agent under a power of attorney which results in an unauthorized 

appropriation, sale, or transfer of property. 

 

(2)(a) If the funds, assets, or property involved in the exploitation of the elderly person or 

disabled adult is valued at $100,000 or more, the offender commits a felony of the first 

degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084. 

 

(b) If the funds, assets, or property involved in the exploitation of the elderly person or 

disabled adult is valued at $20,000 or more, but less than $100,000, the offender commits 

a felony of the second degree, punishable as provided in s. 775.082, s. 775.083, or s. 

775.084. 

 

(c) If the funds, assets, or property involved in the exploitation of an elderly person or 

disabled adult is valued at less than $20,000, the offender commits a felony of the third 

degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084. 

 

FLA. STAT. ANN. §  825.1025 (2011). Lewd or lascivious offenses committed upon or 

in the presence of an elderly person or disabled person 
 

(1) As used in this section, “sexual activity” means the oral, anal, or vaginal penetration 

by, or union with, the sexual organ of another or the anal or vaginal penetration of 

another by any other object; however, sexual activity does not include an act done for a 



  

National Center for Prosecution of Child Abuse 

National District Attorney Association 

 27 

bona fide medical purpose. 

 

(2)(a) “Lewd or lascivious battery upon an elderly person or disabled person” occurs 

when a person encourages, forces, or entices an elderly person or disabled person to 

engage in sadomasochistic abuse, sexual bestiality, prostitution, or any other act 

involving sexual activity, when the person knows or reasonably should know that the 

elderly person or disabled person either lacks the capacity to consent or fails to give 

consent. 

 

(b) A person who commits lewd or lascivious battery upon an elderly person or disabled 

person commits a felony of the second degree, punishable as provided in s. 775.082, s. 

775.083, or s. 775.084. 

 

(3)(a) “Lewd or lascivious molestation of an elderly person or disabled person” occurs 

when a person intentionally touches in a lewd or lascivious manner the breasts, genitals, 

genital area, or buttocks, or the clothing covering them, of an elderly person or disabled 

person when the person knows or reasonably should know that the elderly person or 

disabled person either lacks the capacity to consent or fails to give consent. 

 

(b) A person who commits lewd or lascivious molestation of an elderly person or 

disabled person commits a felony of the third degree, punishable as provided in s. 

775.082, s. 775.083, or s. 775.084. 

 

(4)(a) “Lewd or lascivious exhibition in the presence of an elderly person or disabled 

person” occurs when a person, in the presence of an elderly person or disabled person: 

 

1. Intentionally masturbates; 

 

2. Intentionally exposes his or her genitals in a lewd or lascivious manner; or 

 

3. Intentionally commits any other lewd or lascivious act that does not involve actual 

physical or sexual contact with the elderly person or disabled person, including but not 

limited to, sadomasochistic abuse, sexual bestiality, or the simulation of any act involving 

sexual activity, 

 

when the person knows or reasonably should know that the elderly person or disabled 

person either lacks the capacity to consent or fails to give consent to having such act 

committed in his or her presence. 

 

(b) A person who commits a lewd or lascivious exhibition in the presence of an elderly 

person or disabled person commits a felony of the third degree, punishable as provided in 
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s. 775.082, s. 775.083, or s. 775.084. 

 

 

  

GEORGIA  
GA. CODE ANN. § 24-9-7 (2011). Court decides competency; objections to 

competency; restoration to competency 
 

<This section is repealed effective January 1, 2013, by Laws 2011, Act 52, § 2. See also, 

Title 24 effective January 1, 2013, following this title.>  

 

(a) The competency of a witness shall be decided by the court. The court shall by 

examination decide upon the capacity of one alleged to be incompetent from idiocy, 

lunacy, insanity, drunkenness, or infancy. 

 

(b) If an objection to competency is known, it shall be taken before the witness is 

examined at all. It may be proved by the witness himself or by other testimony. If proved 

by other testimony, the witness shall be incompetent to explain it away. 

 

(c) Any fact which in the judgment of the court removes the ground of incompetency shall restore 

the competency of the witness. 

 

 

*** See Lamunyon v. State, 463 S.E.2d 365 ( Ga. App. 1995)Trial court did not abuse its 

discretion at kidnapping trial in determining that 31-year-old victim was competent to 

testify, though evidence showed that victim had only the mental capacity of a six- to 

eight-year-old child, where victim knew that a person who did not tell the truth on 

witness stand could be imprisoned, where he promised to answer truthfully all questions 

asked by prosecutor and defense counsel, and where he demonstrated that he could testify 

about the incident.  

 

IOWA 
IOWA CODE § 709.1 (2011). Sexual abuse defined 
 

Any sex act between persons is sexual abuse by either of the persons when the act is 

performed with the other person in any of the following circumstances: 
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1. The act is done by force or against the will of the other. If the consent or acquiescence 

of the other is procured by threats of violence toward any person or if the act is done 

while the other is under the influence of a drug inducing sleep or is otherwise in a state of 

unconsciousness, the act is done against the will of the other. 

 

2. Such other person is suffering from a mental defect or incapacity which precludes 

giving consent, or lacks the mental capacity to know the right and wrong of conduct 

in sexual matters. 

 

3. Such other person is a child. 

   

LOUISIANA 
LA. REV. STAT. ANN. § 42.1 (2010). Forcible rape 
 

A. Forcible rape is rape committed when the anal, oral, or vaginal sexual intercourse is 

deemed to be without the lawful consent of the victim because it is committed under any 

one or more of the following circumstances: 

 

(1) When the victim is prevented from resisting the act by force or threats of physical 

violence under circumstances where the victim reasonably believes that such resistance 

would not prevent the rape. 

 

(2) When the victim is incapable of resisting or of understanding the nature of the act by 

reason of stupor or abnormal condition of the mind produced by a narcotic or anesthetic 

agent or other controlled dangerous substance administered by the offender and without 

the knowledge of the victim. 

 

B. Whoever commits the crime of forcible rape shall be imprisoned at hard labor for not less than 

five nor more than forty years. At least two years of the sentence imposed shall be without benefit 

of probation, parole, or suspension of sentence. 

   

***See State v. Ward, 903 So.2d 480, 04-1295 (La.App. 5 Cir. 2005) (Evidence was 

sufficient to prove both that mentally handicapped victim lacked the capacity to 

understand nature of sexual act and that defendant knew of this incapacity so as to 

support defendant's conviction for simple rape; doctor stated that anyone having everyday 

contact with victim would be able to tell that she was mentally retarded, and in her 

testimony, victim referred to the sex act in childlike terms, and victim's grandmother 

stated that victim was in “special education” and that defendant was aware of that fact.) 
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MICHIGAN 
MICH. COMP. LAWS § 750.520D (2011). Criminal sexual conduct in third degree 
 

Sec. 520d. (1) A person is guilty of criminal sexual conduct in the third degree if the 

person engages in sexual penetration with another person and if any of the following 

circumstances exist: 

 

(a) That other person is at least 13 years of age and under 16 years of age. 

 

(b) Force or coercion is used to accomplish the sexual penetration. Force or coercion 

includes but is not limited to any of the circumstances listed in section 520b(1)(f)(i) to 

(v).  

 

(c) The actor knows or has reason to know that the victim is mentally incapable, mentally 

incapacitated, or physically helpless. 

 

(d) That other person is related to the actor by blood or affinity to the third degree and the 

sexual penetration occurs under circumstances not otherwise prohibited by this chapter. It 

is an affirmative defense to a prosecution under this subdivision that the other person was 

in a position of authority over the defendant and used this authority to coerce the 

defendant to violate this subdivision. The defendant has the burden of proving this 

defense by a preponderance of the evidence. This subdivision does not apply if both 

persons are lawfully married to each other at the time of the alleged violation. 

 

(e) That other person is at least 16 years of age but less than 18 years of age and a student 

at a public school or nonpublic school, and either of the following applies: 

 

(i) The actor is a teacher, substitute teacher, or administrator of that public school, 

nonpublic school, school district, or intermediate school district. This subparagraph does 

not apply if the other person is emancipated or if both persons are lawfully married to 

each other at the time of the alleged violation. 

 

(ii) The actor is an employee or a contractual service provider of the public school, 

nonpublic school, school district, or intermediate school district in which that other 

person is enrolled, or is a volunteer who is not a student in any public school or nonpublic 

school, or is an employee of this state or of a local unit of government of this state or of 

the United States assigned to provide any service to that public school, nonpublic school, 

school district, or intermediate school district, and the actor uses his or her employee, 

contractual, or volunteer status to gain access to, or to establish a relationship with, that 

other person. 
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(f) That other person is at least 16 years old but less than 26 years of age and is receiving 

special education services, and either of the following applies: 

 

(i) The actor is a teacher, substitute teacher, administrator, employee, or contractual 

service provider of the public school, nonpublic school, school district, or intermediate 

school district from which that other person receives the special education services. This 

subparagraph does not apply if both persons are lawfully married to each other at the time 

of the alleged violation. 

 

(ii) The actor is a volunteer who is not a student in any public school or nonpublic school, 

or is an employee of this state or of a local unit of government of this state or of the 

United States assigned to provide any service to that public school, nonpublic school, 

school district, or intermediate school district, and the actor uses his or her employee, 

contractual, or volunteer status to gain access to, or to establish a relationship with, that 

other person. 

 

(2) Criminal sexual conduct in the third degree is a felony punishable by imprisonment 

for not more than 15 years. 

 

*** See People v. Kline,494 N.W.2d 756 (Mich.App. 1992) (Evidence of victim's 

diminished mental capacity was relevant under “force and coercion” subsection of 

criminal sexual conduct statute to show that victim had diminished capacity to consent 

and that such diminished capacity may have made her more susceptible to defendant's 

coercion.)  

 

MINNESOTA 
MINN. STAT. § 609.345 (2011). Criminal sexual conduct in the fourth degree 
 

Subdivision 1. Crime defined. A person who engages in sexual contact with another 

person is guilty of criminal sexual conduct in the fourth degree if any of the following 

circumstances exists: 

 

(a) the complainant is under 13 years of age and the actor is no more than 36 months 

older than the complainant. Neither mistake as to the complainant's age or consent to the 

act by the complainant is a defense. In a prosecution under this clause, the state is not 

required to prove that the sexual contact was coerced; 

 

(b) the complainant is at least 13 but less than 16 years of age and the actor is more than 

48 months older than the complainant or in a position of authority over the complainant. 

Consent by the complainant to the act is not a defense. In any such case, if the actor is no 

more than 120 months older than the complainant, it shall be an affirmative defense 
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which must be proved by a preponderance of the evidence that the actor reasonably 

believes the complainant to be 16 years of age or older. In all other cases, mistake as to 

the complainant's age shall not be a defense; 

 

(c) the actor uses force or coercion to accomplish the sexual contact; 

 

(d) the actor knows or has reason to know that the complainant is mentally 

impaired, mentally incapacitated, or physically helpless; 

 

(e) the complainant is at least 16 but less than 18 years of age and the actor is more than 

48 months older than the complainant and in a position of authority over the complainant. 

Neither mistake as to the complainant's age nor consent to the act by the complainant is a 

defense; 

 

(f) the actor has a significant relationship to the complainant and the complainant was at 

least 16 but under 18 years of age at the time of the sexual contact. Neither mistake as to 

the complainant's age nor consent to the act by the complainant is a defense; 

 

(g) the actor has a significant relationship to the complainant, the complainant was at 

least 16 but under 18 years of age at the time of the sexual contact, and: 

 

(i) the actor or an accomplice used force or coercion to accomplish the contact; 

 

(ii) the complainant suffered personal injury; or 

 

(iii) the sexual abuse involved multiple acts committed over an extended period of time. 

 

Neither mistake as to the complainant's age nor consent to the act by the complainant is a 

defense; 

 

(h) the actor is a psychotherapist and the complainant is a patient of the psychotherapist 

and the sexual contact occurred: 

 

(i) during the psychotherapy session; or 

 

(ii) outside the psychotherapy session if an ongoing psychotherapist-patient relationship 

exists. Consent by the complainant is not a defense; 

 

(i) the actor is a psychotherapist and the complainant is a former patient of the 

psychotherapist and the former patient is emotionally dependent upon the 
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psychotherapist; 

 

(j) the actor is a psychotherapist and the complainant is a patient or former patient and the 

sexual contact occurred by means of therapeutic deception. Consent by the complainant 

is not a defense; 

 

(k) the actor accomplishes the sexual contact by means of deception or false 

representation that the contact is for a bona fide medical purpose. Consent by the 

complainant is not a defense; 

 

(l) the actor is or purports to be a member of the clergy, the complainant is not married to 

the actor, and: 

 

(i) the sexual contact occurred during the course of a meeting in which the complainant 

sought or received religious or spiritual advice, aid, or comfort from the actor in private; 

or 

 

(ii) the sexual contact occurred during a period of time in which the complainant was 

meeting on an ongoing basis with the actor to seek or receive religious or spiritual advice, 

aid, or comfort in private. Consent by the complainant is not a defense; 

 

(m) the actor is an employee, independent contractor, or volunteer of a state, county, city, 

or privately operated adult or juvenile correctional system, or secure treatment facility, or 

treatment facility providing services to clients civilly committed as mentally ill and 

dangerous, sexually dangerous persons, or sexual psychopathic personalities, including, 

but not limited to, jails, prisons, detention centers, or work release facilities, and the 

complainant is a resident of a facility or under supervision of the correctional system. 

Consent by the complainant is not a defense; 

 

(n) the actor provides or is an agent of an entity that provides special transportation 

service, the complainant used the special transportation service, the complainant is not 

married to the actor, and the sexual contact occurred during or immediately before or 

after the actor transported the complainant. Consent by the complainant is not a defense; 

or 

 

(o) the actor performs massage or other bodywork for hire, the complainant was a user of 

one of those services, and nonconsensual sexual contact occurred during or immediately 

before or after the actor performed or was hired to perform one of those services for the 

complainant. 

 

Subd. 2. Penalty. Except as otherwise provided in section 609.3455, a person convicted 

under subdivision 1 may be sentenced to imprisonment for not more than ten years or to a 
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payment of a fine of not more than $20,000, or both. A person convicted under this 

section is also subject to conditional release under section 609.3455. 

 

Subd. 3. Stay. Except when imprisonment is required under section 609.3455; or 

Minnesota Statutes 2004, section 609.109, if a person is convicted under subdivision 1, 

clause (f), the court may stay imposition or execution of the sentence if it finds that: 

 

(a) a stay is in the best interest of the complainant or the family unit; and 

 

(b) a professional assessment indicates that the offender has been accepted by and can 

respond to a treatment program. 

 

If the court stays imposition or execution of sentence, it shall include the following as 

conditions of probation: 

 

(1) incarceration in a local jail or workhouse; 

 

(2) a requirement that the offender complete a treatment program; and 

 

(3) a requirement that the offender have no unsupervised contact with the complainant 

until the offender has successfully completed the treatment program unless approved by 

the treatment program and the supervising correctional agent. 

 

 

MISSISSIPPI  
MISS. CODE ANN. § 97-3-95 (2010). “Sexual battery” defined 
 

(1) A person is guilty of sexual battery if he or she engages in sexual penetration with: 

 

(a) Another person without his or her consent;  

 

(b) A mentally defective, mentally incapacitated or physically helpless person;  

 

(c) A child at least fourteen (14) but under sixteen (16) years of age, if the person is 

thirty-six (36) or more months older than the child; or  

 

(d) A child under the age of fourteen (14) years of age, if the person is twenty-four (24) 

or more months older than the child.  
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(2) A person is guilty of sexual battery if he or she engages in sexual penetration with a 

child under the age of eighteen (18) years if the person is in a position of trust or 

authority over the child including without limitation the child's teacher, counselor, 

physician, psychiatrist, psychologist, minister, priest, physical therapist, chiropractor, 

legal guardian, parent, stepparent, aunt, uncle, scout leader or coach. 

 

  

NORTH DAKOTA 
N.D. CENT. CODE §  12.1-20-03 (2009). Gross sexual imposition--Penalty 
 

 

 

1. A person who engages in a sexual act with another, or who causes another to engage in 

a sexual act, is guilty of an offense if:  

 

a. That person compels the victim to submit by force or by threat of imminent death, 

serious bodily injury, or kidnapping, to be inflicted on any human being;  

 

b. That person or someone with that person's knowledge has substantially impaired the 

victim's power to appraise or control the victim's conduct by administering or employing 

without the victim's knowledge intoxicants, a controlled substance as defined in chapter 

19-03.1, or other means with intent to prevent resistance;  

 

c. That person knows or has reasonable cause to believe that the victim is unaware that a 

sexual act is being committed upon him or her;  

 

d. The victim is less than fifteen years old; or  

 

e. That person knows or has reasonable cause to believe that the other person 

suffers from a mental disease or defect which renders him or her incapable of 

understanding the nature of his or her conduct.  

 

2. A person who engages in sexual contact with another, or who causes another to engage 

in sexual contact, is guilty of an offense if:  

 

a. The victim is less than fifteen years old;  

 

b. That person compels the victim to submit by force or by threat of imminent death, 

serious bodily injury, or kidnapping, to be inflicted on any human being; or  

 



  

National Center for Prosecution of Child Abuse 

National District Attorney Association 

 36 

c. That person knows or has reasonable cause to believe that the victim is unaware that 

sexual contact is being committed on the victim.  

 

3. a. An offense under this section is a class AA felony if in the course of the offense the 

actor inflicts serious bodily injury upon the victim, if the actor's conduct violates 

subdivision a of subsection 1, or if the actor's conduct violates subdivision d of 

subsection 1 and the actor was at least twenty-two years of age at the time of the offense. 

For any conviction of a class AA felony under subdivision a of subsection 1, the court 

shall impose a minimum sentence of twenty years' imprisonment, with probation 

supervision to follow the incarceration. The court may deviate from the mandatory 

sentence if the court finds that the sentence would impose a manifest injustice as defined 

in section 39-01-01 and the defendant has accepted responsibility for the crime or 

cooperated with law enforcement. However, a defendant convicted of a class AA felony 

under this section may not be sentenced to serve less than five years of incarceration.  

 

b. Otherwise the offense is a class A felony.  

 

4. If, as a result of injuries sustained during the course of an offense under this section, 

the victim dies, the offense is a class AA felony, for which the maximum penalty of life 

imprisonment without parole must be imposed.  

 

 

OHIO 

OHIO REV. CODE ANN. § 2907.02 (2011). Rape; evidence; marriage or cohabitation 

not defenses to rape charges 
 

(A)(1) No person shall engage in sexual conduct with another who is not the spouse of 

the offender or who is the spouse of the offender but is living separate and apart from the 

offender, when any of the following applies: 

 

(a) For the purpose of preventing resistance, the offender substantially impairs the other 

person's judgment or control by administering any drug, intoxicant, or controlled 

substance to the other person surreptitiously or by force, threat of force, or deception. 

 

(b) The other person is less than thirteen years of age, whether or not the offender knows 

the age of the other person. 

 

(c) The other person's ability to resist or consent is substantially impaired because 

of a mental or physical condition or because of advanced age, and the offender 

knows or has reasonable cause to believe that the other person's ability to resist or 
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consent is substantially impaired because of a mental or physical condition or 

because of advanced age. 

 

(2) No person shall engage in sexual conduct with another when the offender purposely 

compels the other person to submit by force or threat of force. 

 

(B) Whoever violates this section is guilty of rape, a felony of the first degree. If the 

offender under division (A)(1)(a) of this section substantially impairs the other person's 

judgment or control by administering any controlled substance described in section 

3719.41 of the Revised Code to the other person surreptitiously or by force, threat of 

force, or deception, the prison term imposed upon the offender shall be one of the prison 

terms prescribed for a felony of the first degree in section 2929.14 of the Revised Code 

that is not less than five years. Except as otherwise provided in this division, 

notwithstanding sections 2929.11 to 2929.14 of the Revised Code, an offender under 

division (A)(1)(b) of this section shall be sentenced to a prison term or term of life 

imprisonment pursuant to section 2971.03 of the Revised Code. If an offender is 

convicted of or pleads guilty to a violation of division (A)(1)(b) of this section, if the 

offender was less than sixteen years of age at the time the offender committed the 

violation of that division, and if the offender during or immediately after the commission 

of the offense did not cause serious physical harm to the victim, the victim was ten years 

of age or older at the time of the commission of the violation, and the offender has not 

previously been convicted of or pleaded guilty to a violation of this section or a 

substantially similar existing or former law of this state, another state, or the United 

States, the court shall not sentence the offender to a prison term or term of life 

imprisonment pursuant to section 2971.03 of the Revised Code, and instead the court 

shall sentence the offender as otherwise provided in this division. If an offender under 

division (A)(1)(b) of this section previously has been convicted of or pleaded guilty to 

violating division (A)(1)(b) of this section or to violating an existing or former law of this 

state, another state, or the United States that is substantially similar to division (A)(1)(b) 

of this section, if the offender during or immediately after the commission of the offense 

caused serious physical harm to the victim, or if the victim under division (A)(1)(b) of 

this section is less than ten years of age, in lieu of sentencing the offender to a prison 

term or term of life imprisonment pursuant to section 2971.03 of the Revised Code, the 

court may impose upon the offender a term of life without parole. If the court imposes a 

term of life without parole pursuant to this division, division (F) of section 2971.03 of the 

Revised Code applies, and the offender automatically is classified a tier III sex 

offender/child-victim offender, as described in that division. 

 

(C) A victim need not prove physical resistance to the offender in prosecutions under this 

section. 

 

(D) Evidence of specific instances of the victim's sexual activity, opinion evidence of the 

victim's sexual activity, and reputation evidence of the victim's sexual activity shall not 

be admitted under this section unless it involves evidence of the origin of semen, 
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pregnancy, or disease, or the victim's past sexual activity with the offender, and only to 

the extent that the court finds that the evidence is material to a fact at issue in the case 

and that its inflammatory or prejudicial nature does not outweigh its probative value. 

 

Evidence of specific instances of the defendant's sexual activity, opinion evidence of the 

defendant's sexual activity, and reputation evidence of the defendant's sexual activity 

shall not be admitted under this section unless it involves evidence of the origin of semen, 

pregnancy, or disease, the defendant's past sexual activity with the victim, or is 

admissible against the defendant under section 2945.59 of the Revised Code, and only to 

the extent that the court finds that the evidence is material to a fact at issue in the case 

and that its inflammatory or prejudicial nature does not outweigh its probative value. 

 

(E) Prior to taking testimony or receiving evidence of any sexual activity of the victim or 

the defendant in a proceeding under this section, the court shall resolve the admissibility 

of the proposed evidence in a hearing in chambers, which shall be held at or before 

preliminary hearing and not less than three days before trial, or for good cause shown 

during the trial. 

 

(F) Upon approval by the court, the victim may be represented by counsel in any hearing 

in chambers or other proceeding to resolve the admissibility of evidence. If the victim is 

indigent or otherwise is unable to obtain the services of counsel, the court, upon request, 

may appoint counsel to represent the victim without cost to the victim. 

 

(G) It is not a defense to a charge under division (A)(2) of this section that the offender 

and the victim were married or were cohabiting at the time of the commission of the 

offense. 

 

 

OHIO REV. CODE ANN. § 2907.05 (2011).  Gross sexual imposition 
 

(A) No person shall have sexual contact with another, not the spouse of the offender; 

cause another, not the spouse of the offender, to have sexual contact with the offender; or 

cause two or more other persons to have sexual contact when any of the following 

applies: 

 

(1) The offender purposely compels the other person, or one of the other persons, to 

submit by force or threat of force. 

 

(2) For the purpose of preventing resistance, the offender substantially impairs the 

judgment or control of the other person or of one of the other persons by administering 

any drug, intoxicant, or controlled substance to the other person surreptitiously or by 
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force, threat of force, or deception. 

 

(3) The offender knows that the judgment or control of the other person or of one of the 

other persons is substantially impaired as a result of the influence of any drug or 

intoxicant administered to the other person with the other person's consent for the 

purpose of any kind of medical or dental examination, treatment, or surgery. 

 

(4) The other person, or one of the other persons, is less than thirteen years of age, 

whether or not the offender knows the age of that person. 

 

(5) The ability of the other person to resist or consent or the ability of one of the 

other persons to resist or consent is substantially impaired because of a mental or 

physical condition or because of advanced age, and the offender knows or has 

reasonable cause to believe that the ability to resist or consent of the other person or 

of one of the other persons is substantially impaired because of a mental or physical 

condition or because of advanced age. 

 

(B) No person shall knowingly touch the genitalia of another, when the touching is not 

through clothing, the other person is less than twelve years of age, whether or not the 

offender knows the age of that person, and the touching is done with an intent to abuse, 

humiliate, harass, degrade, or arouse or gratify the sexual desire of any person. 

 

(C) Whoever violates this section is guilty of gross sexual imposition. 

 

(1) Except as otherwise provided in this section, gross sexual imposition committed in 

violation of division (A)(1), (2), (3), or (5) of this section is a felony of the fourth degree. 

If the offender under division (A)(2) of this section substantially impairs the judgment or 

control of the other person or one of the other persons by administering any controlled 

substance described in section 3719.41 of the Revised Code to the person surreptitiously 

or by force, threat of force, or deception, gross sexual imposition committed in violation 

of division (A)(2) of this section is a felony of the third degree. 

 

(2) Gross sexual imposition committed in violation of division (A)(4) or (B) of this 

section is a felony of the third degree. Except as otherwise provided in this division, for 

gross sexual imposition committed in violation of division (A)(4) or (B) of this section 

there is a presumption that a prison term shall be imposed for the offense. The court shall 

impose on an offender convicted of gross sexual imposition in violation of division 

(A)(4) or (B) of this section a mandatory prison term equal to one of the prison terms 

prescribed in section 2929.14 of the Revised Code for a felony of the third degree if 

either of the following applies: 
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(a) Evidence other than the testimony of the victim was admitted in the case 

corroborating the violation; 

 

(b) The offender previously was convicted of or pleaded guilty to a violation of this 

section, rape, the former offense of felonious sexual penetration, or sexual battery, and 

the victim of the previous offense was less than thirteen years of age. 

 

(D) A victim need not prove physical resistance to the offender in prosecutions under this 

section. 

 

(E) Evidence of specific instances of the victim's sexual activity, opinion evidence of the 

victim's sexual activity, and reputation evidence of the victim's sexual activity shall not 

be admitted under this section unless it involves evidence of the origin of semen, 

pregnancy, or disease, or the victim's past sexual activity with the offender, and only to 

the extent that the court finds that the evidence is material to a fact at issue in the case 

and that its inflammatory or prejudicial nature does not outweigh its probative value. 

 

Evidence of specific instances of the defendant's sexual activity, opinion evidence of the 

defendant's sexual activity, and reputation evidence of the defendant's sexual activity 

shall not be admitted under this section unless it involves evidence of the origin of semen, 

pregnancy, or disease, the defendant's past sexual activity with the victim, or is 

admissible against the defendant under section 2945.59 of the Revised Code, and only to 

the extent that the court finds that the evidence is material to a fact at issue in the case 

and that its inflammatory or prejudicial nature does not outweigh its probative value. 

 

(F) Prior to taking testimony or receiving evidence of any sexual activity of the victim or 

the defendant in a proceeding under this section, the court shall resolve the admissibility 

of the proposed evidence in a hearing in chambers, which shall be held at or before 

preliminary hearing and not less than three days before trial, or for good cause shown 

during the trial. 

 

(G) Upon approval by the court, the victim may be represented by counsel in any hearing 

in chambers or other proceeding to resolve the admissibility of evidence. If the victim is 

indigent or otherwise is unable to obtain the services of counsel, the court, upon request, 

may appoint counsel to represent the victim without cost to the victim. 

 

***See State v. Novak,  2005 WL 336337 (Ohio App. 11 Dist 2005) (Convictions for 

gross sexual imposition were not against the manifest weight of the evidence; 

psychologist testified that 32-year-old victim was not competent to consent to sexual 

relationships or contact and that victim's low IQ diminished her capacity for making 

decisions and that victim's minimal carnal knowledge prevented her from making an 

informed decision regarding whether to engage in sexual contact, State also introduced 

evidence that victim cannot read or write beyond a third grade level and would never 
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progress beyond that level, and defendant admitted to his romantic involvement with 

victim.) 

 

 

 

OHIO REV. CODE ANN. §  2930.02 (2011). Representative of victim 

 

(A)(1) A member of a victim's family or another person may exercise the rights of the 

victim under this chapter as the victim's representative if either of the following applies: 

 

(a) The victim is a minor or is incapacitated, incompetent, or deceased. 

 

(b) Division (A)(1)(a) of this section does not apply, and the victim authorizes the family 

member or other person to act as the victim's representative. 

 

(2) If more than one person seeks to act as the victim's representative, the court in which 

the crime is prosecuted may designate one person as the victim's representative. A victim 

who, pursuant to division (A)(1)(b) of this section, has authorized a member of the 

victim's family or another person to exercise the rights of the victim as the victim's 

representative may revoke the authority of that family member or other person to act as 

the victim's representative. 

 

(B) If a victim's representative is to exercise the rights of a victim, the victim or victim's 

representative shall notify the prosecutor that the victim's representative is to act for the 

victim. When a victim or victim's representative has so notified the prosecutor, all notice 

under this chapter shall be sent only to the victim's representative, all rights under this 

chapter shall be granted only to the victim's representative, and all references to a victim 

shall be interpreted to be references to the victim's representative unless the victim 

informs the notifying authority that the victim also wishes to receive the notices or 

exercise the rights or unless the victim has revoked the authority of the person who was 

the victim's representative to act in that capacity pursuant to division (A)(2) of this 

section and informs the notifying authority of the revocation. 

 

 

OHIO REV. CODE ANN. § 2945.482 (2011). Testimony of mentally retarded or 

developmentally disabled victim 
 

(A) As used in this section: 
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(1) “Mentally retarded person” and “developmentally disabled person” have the same 

meanings as in section 5123.01 of the Revised Code. 

 

(2) “Mentally retarded or developmentally disabled victim” includes a mentally retarded 

or developmentally disabled person who was a victim of a violation identified in division 

(B)(1) of this section or an offense of violence or against whom was directed any conduct 

that constitutes, or that is an element of, a violation identified in division (B)(1) of this 

section or an offense of violence. 

 

(B)(1) In any proceeding in the prosecution of a charge of a violation of section 2903.16, 

2903.34, 2903.341, 2905.03, 2907.02, 2907.03, 2907.05, 2907.06, 2907.09, 2907.21, 

2907.23, 2907.24, 2907.32, 2907.321, 2907.322, or 2907.323 of the Revised Code or an 

offense of violence and in which an alleged victim of the violation or offense was a 

mentally retarded or developmentally disabled person, the judge of the court in which the 

prosecution is being conducted, upon motion of an attorney for the prosecution, shall 

order that the testimony of the mentally retarded or developmentally disabled victim be 

taken by deposition. The prosecution also may request that the deposition be videotaped 

in accordance with division (B)(2) of this section. The judge shall notify the mentally 

retarded or developmentally disabled victim whose deposition is to be taken, the 

prosecution, and the defense of the date, time, and place for taking the deposition. The 

notice shall identify the mentally retarded or developmentally disabled victim who is to 

be examined and shall indicate whether a request that the deposition be videotaped has 

been made. The defendant shall have the right to attend the deposition and the right to be 

represented by counsel. Depositions shall be taken in the manner provided in civil cases, 

except that the judge shall preside at the taking of the deposition and shall rule at the time 

on any objections of the prosecution or the attorney for the defense. The prosecution and 

the attorney for the defense shall have the right, as at trial, to full examination and cross-

examination of the mentally retarded or developmentally disabled victim whose 

deposition is to be taken. If a deposition taken under this division is intended to be 

offered as evidence in the proceeding, it shall be filed in the court in which the action is 

pending and is admissible in the manner described in division (C) of this section. 

 

If a deposition of a mentally retarded or developmentally disabled victim taken under this 

division is admitted as evidence at the proceeding under division (C) of this section, the 

mentally retarded or developmentally disabled victim shall not be required to testify in 

person at the proceeding. 

 

At any time before the conclusion of the proceeding, the attorney for the defense may file 

a motion with the judge requesting that another deposition of the mentally retarded or 

developmentally disabled victim be taken because new evidence material to the defense 

has been discovered that the attorney for the defense could not with reasonable diligence 

have discovered prior to the taking of the admitted deposition. If the court orders the 

taking of another deposition under this provision, the deposition shall be taken in 

accordance with this division. If the admitted deposition was a videotaped deposition 
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taken in accordance with division (B)(2) of this section, the new deposition shall be 

videotaped in accordance with that division. In other cases, the new deposition may be 

videotaped in accordance with that division. 

 

(2) If the prosecution requests that a deposition to be taken under division (B)(2) of this 

section be videotaped, the judge shall order that the deposition be videotaped in 

accordance with this division. If a judge issues an order that the deposition be videotaped, 

the judge shall exclude from the room in which the deposition is to be taken every person 

except the mentally retarded or developmentally disabled victim giving the testimony, the 

judge, one or more interpreters if needed, the attorneys for the prosecution and the 

defense, any person needed to operate the equipment to be used, one person chosen by 

the mentally retarded or developmentally disabled victim giving the deposition, and any 

person whose presence the judge determines would contribute to the welfare and well-

being of the mentally retarded or developmentally disabled victim giving the deposition. 

The person chosen by the mentally retarded or developmentally disabled victim shall not 

be a witness in the proceeding and, both before and during the deposition, shall not 

discuss the testimony of the mentally retarded or developmentally disabled victim with 

any other witness in the proceeding. To the extent feasible, any person operating the 

recording equipment shall be restricted to a room adjacent to the room in which the 

deposition is being taken, or to a location in the room in which the deposition is being 

taken that is behind a screen or mirror, so that the person operating the recording 

equipment can see and hear, but cannot be seen or heard by, the mentally retarded or 

developmentally disabled victim giving the deposition during the deposition. 

 

The defendant shall be permitted to observe and hear the testimony of the mentally 

retarded or developmentally disabled victim giving the deposition on a monitor, shall be 

provided with an electronic means of immediate communication with the defendant's 

attorney during the testimony, and shall be restricted to a location from which the 

defendant cannot be seen or heard by the mentally retarded or developmentally disabled 

victim giving the deposition, except on a monitor provided for that purpose. The mentally 

retarded or developmentally disabled victim giving the deposition shall be provided with 

a monitor on which the victim can observe, during the testimony, the defendant. The 

judge, at the judge's discretion, may preside at the deposition by electronic means from 

outside the room in which the deposition is to be taken. If the judge presides by electronic 

means, the judge shall be provided with monitors on which the judge can see each person 

in the room in which the deposition is to be taken and with an electronic means of 

communication with each person, and each person in the room shall be provided with a 

monitor on which that person can see the judge and with an electronic means of 

communication with the judge. A deposition that is videotaped under this division shall 

be taken and filed in the manner described in division (B)(1) of this section and is 

admissible in the manner described in this division and division (C) of this section, and, if 

a deposition that is videotaped under this division is admitted as evidence at the 

proceeding, the mentally retarded or developmentally disabled victim shall not be 

required to testify in person at the proceeding. No deposition videotaped under this 

division shall be admitted as evidence at any proceeding unless division (C) of this 
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section is satisfied relative to the deposition and all of the following apply relative to the 

recording: 

 

(a) The recording is both aural and visual and is recorded on film or videotape, or by 

other electronic means. 

 

(b) The recording is authenticated under the Rules of Evidence and the Rules of Criminal 

Procedure as a fair and accurate representation of what occurred, and the recording is not 

altered other than at the direction and under the supervision of the judge in the 

proceeding. 

 

(c) Each voice on the recording that is material to the testimony on the recording or the 

making of the recording, as determined by the judge, is identified. 

 

(d) Both the prosecution and the defendant are afforded an opportunity to view the 

recording before it is shown in the proceeding. 

 

(C)(1) At any proceeding in a prosecution in relation to which a deposition was taken 

under division (B) of this section, the deposition or a part of it is admissible in evidence 

upon motion of the prosecution if the testimony in the deposition or the part to be 

admitted is not excluded by the hearsay rule and if the deposition or the part to be 

admitted otherwise is admissible under the Rules of Evidence. For purposes of this 

division, testimony is not excluded by the hearsay rule if the testimony is not hearsay 

under Evidence Rule 801; the testimony is within an exception to the hearsay rule set 

forth in Evidence Rule 803; the mentally retarded or developmentally disabled victim 

who gave the testimony is unavailable as a witness, as defined in Evidence Rule 804, and 

the testimony is admissible under that rule; or both of the following apply: 

 

(a) The defendant had an opportunity and similar motive at the time of the taking of the 

deposition to develop the testimony by direct, cross, or redirect examination. 

 

(b) The judge determines that there is reasonable cause to believe that, if the mentally 

retarded or developmentally disabled victim who gave the testimony in the deposition 

were to testify in person at the proceeding, the mentally retarded or developmentally 

disabled victim would experience serious emotional trauma as a result of the mentally 

retarded or developmentally disabled victim's participation at the proceeding. 

 

(2) Objections to receiving in evidence a deposition or a part of it under division (C) of 

this section shall be made as provided in civil actions. 

 

(3) The provisions of divisions (B) and (C) of this section are in addition to any other 

provisions of the Revised Code, the Rules of Criminal Procedure, or the Rules of 
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Evidence that pertain to the taking or admission of depositions in a criminal proceeding 

and do not limit the admissibility under any of those other provisions of any deposition 

taken under division (B) of this section or otherwise taken. 

 

(D) In any proceeding in the prosecution of any charge of a violation listed in division 

(B)(1) of this section or an offense of violence and in which an alleged victim of the 

violation or offense was a mentally retarded or developmentally disabled person, the 

prosecution may file a motion with the judge requesting the judge to order the testimony 

of the mentally retarded or developmentally disabled victim to be taken in a room other 

than the room in which the proceeding is being conducted and be televised, by closed 

circuit equipment, into the room in which the proceeding is being conducted to be viewed 

by the jury, if applicable, the defendant, and any other persons who are not permitted in 

the room in which the testimony is to be taken but who would have been present during 

the testimony of the mentally retarded or developmentally disabled victim had it been 

given in the room in which the proceeding is being conducted. Except for good cause 

shown, the prosecution shall file a motion under this division at least seven days before 

the date of the proceeding. The judge may issue the order upon the motion of the 

prosecution filed under this section, if the judge determines that the mentally retarded or 

developmentally disabled victim is unavailable to testify in the room in which the 

proceeding is being conducted in the physical presence of the defendant for one or more 

of the reasons set forth in division (F) of this section. If a judge issues an order of that 

nature, the judge shall exclude from the room in which the testimony is to be taken every 

person except a person described in division (B)(2) of this section. The judge, at the 

judge's discretion, may preside during the giving of the testimony by electronic means 

from outside the room in which it is being given, subject to the limitations set forth in 

division (B)(2) of this section. To the extent feasible, any person operating the televising 

equipment shall be hidden from the sight and hearing of the mentally retarded or 

developmentally disabled victim giving the testimony, in a manner similar to that 

described in division (B)(2) of this section. The defendant shall be permitted to observe 

and hear the testimony of the mentally retarded or developmentally disabled victim 

giving the testimony on a monitor, shall be provided with an electronic means of 

immediate communication with the defendant's attorney during the testimony, and shall 

be restricted to a location from which the defendant cannot be seen or heard by the 

mentally retarded or developmentally disabled victim giving the testimony, except on a 

monitor provided for that purpose. The mentally retarded or developmentally disabled 

victim giving the testimony shall be provided with a monitor on which the mentally 

retarded or developmentally disabled victim can observe, during the testimony, the 

defendant. 

 

(E) In any proceeding in the prosecution of any charge of a violation listed in division 

(B)(1) of this section or an offense of violence and in which an alleged victim of the 

violation or offense was a mentally retarded or developmentally disabled victim, the 

prosecution may file a motion with the judge requesting the judge to order the testimony 

of the mentally retarded or developmentally disabled victim to be taken outside of the 

room in which the proceeding is being conducted and be recorded for showing in the 
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room in which the proceeding is being conducted before the judge, the jury, if applicable, 

the defendant, and any other persons who would have been present during the testimony 

of the mentally retarded or developmentally disabled victim had it been given in the room 

in which the proceeding is being conducted. Except for good cause shown, the 

prosecution shall file a motion under this division at least seven days before the date of 

the proceeding. The judge may issue the order upon the motion of the prosecution filed 

under this division, if the judge determines that the mentally retarded or developmentally 

disabled victim is unavailable to testify in the room in which the proceeding is being 

conducted in the physical presence of the defendant, for one or more of the reasons set 

forth in division (F) of this section. If a judge issues an order of that nature, the judge 

shall exclude from the room in which the testimony is to be taken every person except a 

person described in division (B)(2) of this section. To the extent feasible, any person 

operating the recording equipment shall be hidden from the sight and hearing of the 

mentally retarded or developmentally disabled victim giving the testimony, in a manner 

similar to that described in division (B)(2) of this section. The defendant shall be 

permitted to observe and hear the testimony of the mentally retarded or developmentally 

disabled victim who is giving the testimony on a monitor, shall be provided with an 

electronic means of immediate communication with the defendant's attorney during the 

testimony, and shall be restricted to a location from which the defendant cannot be seen 

or heard by the mentally retarded or developmentally disabled victim giving the 

testimony, except on a monitor provided for that purpose. The mentally retarded or 

developmentally disabled victim giving the testimony shall be provided with a monitor 

on which the victim can observe, during the testimony, the defendant. No order for the 

taking of testimony by recording shall be issued under this division unless the provisions 

set forth in divisions (B)(2)(a), (b), (c), and (d) of this section apply to the recording of 

the testimony. 

 

(F) For purposes of divisions (D) and (E) of this section, a judge may order the testimony 

of a mentally retarded or developmentally disabled victim to be taken outside the room in 

which the proceeding is being conducted if the judge determines that the mentally 

retarded or developmentally disabled victim is unavailable to testify in the room in the 

physical presence of the defendant due to one or more of the following: 

 

(1) The persistent refusal of the mentally retarded or developmentally disabled victim to 

testify despite judicial requests to do so; 

 

(2) The inability of the mentally retarded or developmentally disabled victim to 

communicate about the alleged violation or offense because of extreme fear, failure of 

memory, or another similar reason; 

 

(3) The substantial likelihood that the mentally retarded or developmentally disabled 

victim will suffer serious emotional trauma from so testifying. 
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(G)(1) If a judge issues an order pursuant to division (D) or (E) of this section that 

requires the testimony of a mentally retarded or developmentally disabled victim in a 

criminal proceeding to be taken outside of the room in which the proceeding is being 

conducted, the order shall specifically identify the mentally retarded or developmentally 

disabled victim to whose testimony it applies, the order applies only during the testimony 

of the specified mentally retarded or developmentally disabled victim, and the mentally 

retarded or developmentally disabled victim giving the testimony shall not be required to 

testify at the proceeding other than in accordance with the order. 

 

(2) A judge who makes any determination regarding the admissibility of a deposition 

under divisions (B) and (C) of this section, the videotaping of a deposition under division 

(B)(2) of this section, or the taking of testimony outside of the room in which a 

proceeding is being conducted under division (D) or (E) of this section shall enter the 

determination and findings on the record in the proceeding. 

 

 

 

 

 

OKLAHOMA 
OKLA. STAT. ANN. TIT. 21, § 1111 (2011). Rape defined 
 

A. Rape is an act of sexual intercourse involving vaginal or anal penetration 

accomplished with a male or female who is not the spouse of the perpetrator and who 

may be of the same or the opposite sex as the perpetrator under any of the following 

circumstances: 

 

1. Where the victim is under sixteen (16) years of age; 

 

2. Where the victim is incapable through mental illness or any other unsoundness of 

mind, whether temporary or permanent, of giving legal consent; 

 

3. Where force or violence is used or threatened, accompanied by apparent power of 

execution to the victim or to another person; 

 

4. Where the victim is intoxicated by a narcotic or anesthetic agent, administered by or 

with the privity of the accused as a means of forcing the victim to submit; 

 



  

National Center for Prosecution of Child Abuse 

National District Attorney Association 

 48 

5. Where the victim is at the time unconscious of the nature of the act and this fact is 

known to the accused; 

 

6. Where the victim submits to sexual intercourse under the belief that the person 

committing the act is a spouse, and this belief is induced by artifice, pretense, or 

concealment practiced by the accused or by the accused in collusion with the spouse with 

intent to induce that belief. In all cases of collusion between the accused and the spouse 

to accomplish such act, both the spouse and the accused, upon conviction, shall be 

deemed guilty of rape; 

 

7. Where the victim is under the legal custody or supervision of a state agency, a federal 

agency, a county, a municipality or a political subdivision and engages in sexual 

intercourse with a state, federal, county, municipal or political subdivision employee or 

an employee of a contractor of the state, the federal government, a county, a municipality 

or a political subdivision that exercises authority over the victim; or 

 

8. Where the victim is at least sixteen (16) years of age and is less than twenty (20) years 

of age and is a student, or under the legal custody or supervision of any public or private 

elementary or secondary school, junior high or high school, or public vocational school, 

and engages in sexual intercourse with a person who is eighteen (18) years of age or older 

and is an employee of the same school system. 

 

B. Rape is an act of sexual intercourse accomplished with a male or female who is the 

spouse of the perpetrator if force or violence is used or threatened, accompanied by 

apparent power of execution to the victim or to another person. 

 

 

PENNSYLVANIA 
18 PA. CONS. STAT. ANN.  § 3121 (2011). Rape 
 

(a) Offense defined.--A person commits a felony of the first degree when the person 

engages in sexual intercourse with a complainant: 

 

(1) By forcible compulsion.  

 

(2) By threat of forcible compulsion that would prevent resistance by a person of 

reasonable resolution.  
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(3) Who is unconscious or where the person knows that the complainant is unaware that 

the sexual intercourse is occurring.  

 

(4) Where the person has substantially impaired the complainant's power to appraise or 

control his or her conduct by administering or employing, without the knowledge of the 

complainant, drugs, intoxicants or other means for the purpose of preventing resistance.  

 

(5) Who suffers from a mental disability which renders the complainant incapable of 

consent.  

 

(6) Deleted by 2002, Dec. 9, P.L. 1350, No. 162, § 2, effective in 60 days.  

 

(b) Additional penalties.--In addition to the penalty provided for by subsection (a), a 

person may be sentenced to an additional term not to exceed ten years' confinement and 

an additional amount not to exceed $100,000 where the person engages in sexual 

intercourse with a complainant and has substantially impaired the complainant's power to 

appraise or control his or her conduct by administering or employing, without the 

knowledge of the complainant, any substance for the purpose of preventing resistance 

through the inducement of euphoria, memory loss and any other effect of this substance. 

 

(c) Rape of a child.--A person commits the offense of rape of a child, a felony of the first 

degree, when the person engages in sexual intercourse with a complainant who is less 

than 13 years of age. 

 

(d) Rape of a child with serious bodily injury.--A person commits the offense of rape 

of a child resulting in serious bodily injury, a felony of the first degree, when the person 

violates this section and the complainant is under 13 years of age and suffers serious 

bodily injury in the course of the offense. 

 

(e) Sentences.--Notwithstanding the provisions of section 1103 (relating to sentence of 

imprisonment for felony), a person convicted of an offense under: 

 

(1) Subsection (c) shall be sentenced to a term of imprisonment which shall be fixed by 

the court at not more than 40 years.  

 

(2) Subsection (d) shall be sentenced up to a maximum term of life imprisonment.  

 

18 PA. CONS. STAT. ANN.  § 3126 (2011). Indecent assault 
 

(a) Offense defined.--A person is guilty of indecent assault if the person has indecent 

contact with the complainant, causes the complainant to have indecent contact with the 
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person or intentionally causes the complainant to come into contact with seminal fluid, 

urine or feces for the purpose of arousing sexual desire in the person or the complainant 

and: 

 

(1) the person does so without the complainant's consent;  

 

(2) the person does so by forcible compulsion;  

 

(3) the person does so by threat of forcible compulsion that would prevent resistance by a 

person of reasonable resolution;  

 

(4) the complainant is unconscious or the person knows that the complainant is unaware 

that the indecent contact is occurring;  

 

(5) the person has substantially impaired the complainant's power to appraise or control 

his or her conduct by administering or employing, without the knowledge of the 

complainant, drugs, intoxicants or other means for the purpose of preventing resistance;  

 

(6) the complainant suffers from a mental disability which renders the complainant 

incapable of consent;  

 

(7) the complainant is less than 13 years of age; or  

 

(8) the complainant is less than 16 years of age and the person is four or more years older 

than the complainant and the complainant and the person are not married to each other.  

 

(b) Grading.--Indecent assault shall be graded as follows: 

 

(1) An offense under subsection (a)(1) or (8) is a misdemeanor of the second degree.  

 

(2) An offense under subsection (a)(2), (3), (4), (5) or (6) is a misdemeanor of the first 

degree.  

 

(3) An offense under subsection (a)(7) is a misdemeanor of the first degree unless any of 

the following apply, in which case it is a felony of the third degree:  

 

(i) It is a second or subsequent offense.  

 

(ii) There has been a course of conduct of indecent assault by the person.  
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(iii) The indecent assault was committed by touching the complainant's sexual or intimate 

parts with sexual or intimate parts of the person.  

 

(iv) The indecent assault is committed by touching the person's sexual or intimate parts 

with the complainant's sexual or intimate parts.  

 

 

 

SOUTH DAKOTA 
S.D. CODIFIED LAWS § 22-22-1 (2011). Rape defined--Degrees--Felony 
 

Rape is an act of sexual penetration accomplished with any person under any of the 

following circumstances: 

 

(1) If the victim is less than thirteen years of age; or  

 

(2) Through the use of force, coercion, or threats of immediate and great bodily harm 

against the victim or other persons within the victim's presence, accompanied by apparent 

power of execution; or  

 

(3) If the victim is incapable, because of physical or mental incapacity, of giving 

consent to such act; or  

 

(4) If the victim is incapable of giving consent because of any intoxicating, narcotic, or 

anesthetic agent or hypnosis; or  

 

(5) If the victim is thirteen years of age, but less than sixteen years of age, and the 

perpetrator is at least three years older than the victim.  

A violation of subdivision (1) of this section is rape in the first degree, which is a Class C 

felony. A violation of subdivision (2) of this section is rape in the second degree which is 

a Class 1 felony. A violation of subdivision (3) or (4) of this section is rape in the third 

degree, which is a Class 2 felony. A violation of subdivision (5) of this section is rape in 

the fourth degree, which is a Class 3 felony. Notwithstanding § 23A-42-2 a charge 

brought pursuant to this section may be commenced at any time prior to the time the 

victim becomes age twenty-five or within seven years of the commission of the crime, 

whichever is longer. 
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TENNESSEE 
TENN. CODE ANN. § 40-35-114 (2011). Enhancement factors 
 

 

 

If appropriate for the offense and if not already an essential element of the offense, the 

court shall consider, but is not bound by, the following advisory factors in determining 

whether to enhance a defendant's sentence: 

 

(1) The defendant has a previous history of criminal convictions or criminal behavior, in 

addition to those necessary to establish the appropriate range; 

 

(2) The defendant was a leader in the commission of an offense involving two (2) or 

more criminal actors; 

 

(3) The offense involved more than one (1) victim; 

 

(4) A victim of the offense was particularly vulnerable because of age or physical or 

mental disability; 

 

(5) The defendant treated, or allowed a victim to be treated, with exceptional cruelty 

during the commission of the offense; 

 

(6) The personal injuries inflicted upon, or the amount of damage to property sustained 

by or taken from, the victim was particularly great; 

 

(7) The offense involved a victim and was committed to gratify the defendant's desire for 

pleasure or excitement; 

 

(8) The defendant, before trial or sentencing, failed to comply with the conditions of a 

sentence involving release into the community; 

 

(9) The defendant possessed or employed a firearm, explosive device or other deadly 

weapon during the commission of the offense; 

 

(10) The defendant had no hesitation about committing a crime when the risk to human 

life was high; 
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(11) The felony resulted in death or serious bodily injury, or involved the threat of death 

or serious bodily injury, to another person, and the defendant has previously been 

convicted of a felony that resulted in death or serious bodily injury; 

 

(12) During the commission of the felony, the defendant intentionally inflicted serious 

bodily injury upon another person, or the actions of the defendant resulted in the death of, 

or serious bodily injury to, a victim or a person other than the intended victim; 

 

(13) At the time the felony was committed, one (1) of the following classifications was 

applicable to the defendant: 

 

(A) Released on bail or pretrial release, if the defendant is ultimately convicted of the 

prior misdemeanor or felony;  

 

(B) Released on parole;  

 

(C) Released on probation;  

 

(D) On work release;  

 

(E) On community corrections;  

 

(F) On some form of judicially ordered release;  

 

(G) On any other type of release into the community under the direct or indirect 

supervision of any state or local governmental authority or a private entity contracting 

with the state or a local government;  

 

(H) On escape status; or  

 

(I) Incarcerated in any penal institution on a misdemeanor or felony charge or a 

misdemeanor or felony conviction;  

 

(14) The defendant abused a position of public or private trust, or used a professional 

license in a manner that significantly facilitated the commission or the fulfillment of the 

offense; 

 

(15) The defendant committed the offense on the grounds or facilities of a pre-

kindergarten (pre-K-12) through grade twelve (12) public or private institution of 

learning when minors were present; 
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(16) The defendant was adjudicated to have committed a delinquent act or acts as a 

juvenile that would constitute a felony if committed by an adult; 

 

(17) The defendant intentionally selected the person against whom the crime was 

committed or selected the property that was damaged or otherwise affected by the 

crime, in whole or in part, because of the defendant's belief or perception regarding 

the race, religion, color, disability, sexual orientation, national origin, ancestry or 

gender of that person or the owner or occupant of that property; however, this 

subdivision (17) should not be construed to permit the enhancement of a sexual 

offense on the basis of gender selection alone; 

 

(18) The offense was an act of terrorism or was related to an act of terrorism; 

 

(19) If the defendant is convicted of the offense of aggravated assault pursuant to § 39-

13-102, the victim of the aggravated assault was a law enforcement officer, firefighter, 

correctional officer, youth services officer, probation and parole officer, a state registered 

security officer/guard, an employee of the department of correction or the department of 

children's services, an emergency medical or rescue worker, emergency medical 

technician or paramedic, whether compensated or acting as a volunteer; provided, that the 

victim was performing an official duty and the defendant knew or should have known 

that the victim was such an officer or employee; 

 

(20) If the defendant is convicted of the offenses of rape pursuant to § 39-13-503, 

sexual battery pursuant to § 39-13-505 or rape of a child pursuant to § 39-13-522, 

the defendant caused the victim to be mentally incapacitated or physically helpless 

by use of a controlled substance; 

 

(21) If the defendant is convicted of the offenses of aggravated rape pursuant to § 39-13-

502, rape pursuant to § 39-13-503, rape of a child pursuant to § 39-13-522 or statutory 

rape pursuant to § 39-13-506, the defendant knew or should have known that, at the time 

of the offense, the defendant was HIV positive; 

 

(22)(A) If the defendant is convicted of the offenses of aggravated arson pursuant to § 

39-14-302 or vandalism pursuant to § 39-14-408, the damage or destruction was caused 

to a structure, whether temporary or permanent in nature, used as a place of worship and 

the defendant knew or should have known that it was a place of worship; 

 

(B) As used in subdivision (22)(A), “place of worship” means any structure that is:  

 

(i) Approved, or qualified to be approved, by the state board of equalization for property 

tax exemption pursuant to § 67-5-212, based on ownership and use of the structure by a 

religious institution; and  
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(ii) Utilized on a regular basis by a religious institution as the site of congregational 

services, rites or activities communally undertaken for the purpose of worship;  

 

(23) The defendant is an adult and sells to or gives or exchanges a controlled substance or 

other illegal drug with a minor; and 

 

(24) The offense involved the theft of property and, as a result of the manner in which the 

offense was committed, the victim suffered significant damage to other property 

belonging to the victim or for which the victim was responsible. 

 

 

UTAH 
UTAH CODE ANN. § 76-5-406 (2011). Sexual offenses against the victim without 

consent of victim--Circumstances 
 

An act of sexual intercourse, rape, attempted rape, rape of a child, attempted rape of a 

child, object rape, attempted object rape, object rape of a child, attempted object rape of a 

child, sodomy, attempted sodomy, forcible sodomy, attempted forcible sodomy, sodomy 

upon a child, attempted sodomy upon a child, forcible sexual abuse, attempted forcible 

sexual abuse, sexual abuse of a child, attempted sexual abuse of a child, aggravated 

sexual abuse of a child, attempted aggravated sexual abuse of a child, or simple sexual 

abuse is without consent of the victim under any of the following circumstances: 

 

(1) the victim expresses lack of consent through words or conduct; 

 

(2) the actor overcomes the victim through the actual application of physical force or 

violence; 

 

(3) the actor is able to overcome the victim through concealment or by the element of 

surprise; 

 

(4)(a)(i) the actor coerces the victim to submit by threatening to retaliate in the immediate 

future against the victim or any other person, and the victim perceives at the time that the 

actor has the ability to execute this threat; or 

 

(ii) the actor coerces the victim to submit by threatening to retaliate in the future against 

the victim or any other person, and the victim believes at the time that the actor has the 

ability to execute this threat;  
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(b) as used in this Subsection (4) “to retaliate” includes but is not limited to threats of 

physical force, kidnaping, or extortion;  

 

(5) the victim has not consented and the actor knows the victim is unconscious, unaware 

that the act is occurring, or physically unable to resist; 

 

(6) the actor knows that as a result of mental disease or defect, the victim is at the 

time of the act incapable either of appraising the nature of the act or of resisting it; 

 

(7) the actor knows that the victim submits or participates because the victim erroneously 

believes that the actor is the victim's spouse; 

 

(8) the actor intentionally impaired the power of the victim to appraise or control his or 

her conduct by administering any substance without the victim's knowledge; 

 

(9) the victim is younger than 14 years of age; 

 

(10) the victim is younger than 18 years of age and at the time of the offense the actor 

was the victim's parent, stepparent, adoptive parent, or legal guardian or occupied a 

position of special trust in relation to the victim as defined in Subsection 76-5-

404.1(4)(h); 

 

(11) the victim is 14 years of age or older, but younger than 18 years of age, and the actor 

is more than three years older than the victim and entices or coerces the victim to submit 

or participate, under circumstances not amounting to the force or threat required under 

Subsection (2) or (4); or 

 

(12) the actor is a health professional or religious counselor, as those terms are defined in 

this Subsection (12), the act is committed under the guise of providing professional 

diagnosis, counseling, or treatment, and at the time of the act the victim reasonably 

believed that the act was for medically or professionally appropriate diagnosis, 

counseling, or treatment to the extent that resistance by the victim could not reasonably 

be expected to have been manifested. For purposes of this Subsection (12): 

 

(a) “health professional” means an individual who is licensed or who holds himself out to 

be licensed, or who otherwise provides professional physical or mental health services, 

diagnosis, treatment, or counseling including, but not limited to, a physician, osteopathic 

physician, nurse, dentist, physical therapist, chiropractor, mental health therapist, social 

service worker, clinical social worker, certified social worker, marriage and family 

therapist, professional counselor, psychiatrist, psychologist, psychiatric mental health 

nurse specialist, or substance abuse counselor; and  
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(b) “religious counselor” means a minister, priest, rabbi, bishop, or other recognized 

member of the clergy.  

 

 

VIRGINIA 
VA. CODE ANN. § 18.2-67.10 (2011). General definitions 
 

As used in this article: 

 

1. “Complaining witness” means the person alleged to have been subjected to rape, 

forcible sodomy, inanimate or animate object sexual penetration, marital sexual assault, 

aggravated sexual battery, or sexual battery. 

 

2. “Intimate parts” means the genitalia, anus, groin, breast, or buttocks of any person. 

 

3. “Mental incapacity” means that condition of the complaining witness existing at the 

time of an offense under this article which prevents the complaining witness from 

understanding the nature or consequences of the sexual act involved in such offense and 

about which the accused knew or should have known. 

 

4. “Physical helplessness” means unconsciousness or any other condition existing at the 

time of an offense under this article which otherwise rendered the complaining witness 

physically unable to communicate an unwillingness to act and about which the accused 

knew or should have known. 

 

5. The complaining witness's “prior sexual conduct” means any sexual conduct on the 

part of the complaining witness which took place before the conclusion of the trial, 

excluding the conduct involved in the offense alleged under this article. 

 

6. “Sexual abuse” means an act committed with the intent to sexually molest, arouse, or 

gratify any person, where: 

 

a. The accused intentionally touches the complaining witness's intimate parts or material 

directly covering such intimate parts; 

 

b. The accused forces the complaining witness to touch the accused's, the witness's own, 

or another person's intimate parts or material directly covering such intimate parts; 

 

c. If the complaining witness is under the age of 13, the accused causes or assists the 

complaining witness to touch the accused's, the witness's own, or another person's 
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intimate parts or material directly covering such intimate parts; or 

 

d. The accused forces another person to touch the complaining witness's intimate parts or 

material directly covering such intimate parts. 

 

 

 

WASHINGTON 
WASH. REV. CODE ANN. § 9.94A.838 (2011). Special allegation--Victim had 

diminished capacity--Procedures 
 

(1) In a prosecution for rape in the first degree, rape in the second degree with forcible 

compulsion, indecent liberties with forcible compulsion, or kidnapping in the first degree 

with sexual motivation, the prosecuting attorney shall file a special allegation that the 

victim of the offense was, at the time of the offense, developmentally disabled, mentally 

disordered, or a frail elder or vulnerable adult, whenever sufficient admissible evidence 

exists, which, when considered with the most plausible, reasonably foreseeable defense 

that could be raised under the evidence, would justify a finding by a reasonable and 

objective fact finder that the victim was, at the time of the offense, developmentally 

disabled, mentally disordered, or a frail elder or vulnerable adult, unless the prosecuting 

attorney determines, after consulting with a victim, that filing a special allegation under 

this section is likely to interfere with the ability to obtain a conviction. 

 

(2) Once a special allegation has been made under this section, the state has the burden to 

prove beyond a reasonable doubt that the victim was, at the time of the offense, 

developmentally disabled, mentally disordered, or a frail elder or vulnerable adult. If a 

jury is had, the jury shall, if it finds the defendant guilty, also find a special verdict as to 

whether the victim was, at the time of the offense, developmentally disabled, mentally 

disordered, or a frail elder or vulnerable adult. If no jury is had, the court shall make a 

finding of fact as to whether the victim was, at the time of the offense, developmentally 

disabled, mentally disordered, or a frail elder or vulnerable adult. 

 

(3) The prosecuting attorney shall not withdraw a special allegation filed under this 

section without the approval of the court through an order of dismissal of the allegation. 

The court may not dismiss the special allegation unless it finds that the order is necessary 

to correct an error in the initial charging decision or that there are evidentiary problems 

that make proving the special allegation doubtful. 

 

(4) For purposes of this section, “developmentally disabled,” “mentally disordered,” and 

“frail elder or vulnerable adult” have the same meaning as in *RCW 9A.44.010. 
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WYOMING 
WYO. STAT. ANN. § 6-2-302 (2011). Sexual assault in the first degree 
 

(a) Any actor who inflicts sexual intrusion on a victim commits a sexual assault in the 

first degree if: 

 

(i) The actor causes submission of the victim through the actual application, reasonably 

calculated to cause submission of the victim, of physical force or forcible confinement;  

 

(ii) The actor causes submission of the victim by threat of death, serious bodily injury, 

extreme physical pain or kidnapping to be inflicted on anyone and the victim reasonably 

believes that the actor has the present ability to execute these threats;  

 

(iii) The victim is physically helpless, and the actor knows or reasonably should know 

that the victim is physically helpless and that the victim has not consented; or  

 

(iv) The actor knows or reasonably should know that the victim through a mental 

illness, mental deficiency or developmental disability is incapable of appraising the 

nature of the victim's conduct.  

 

*** See Saiz v. State, 30 P.3d 21 (Wyo. 2001) (“Incapable” means lacking capacity, 

ability, or qualification for the purpose or end in view as that term is used in statute 

providing that any actor who inflicts sexual intrusion on a victim commits a sexual 

assault in the first degree if actor knows or reasonably should know that the victim, 

through a mental illness or mental deficiency, is “incapable” of appraising the nature of 

the victim's conduct.) 

 

 

 U.S. TERRITORIES 
 

GUAM 
GUAM CODE ANN. TIT. X, § 2957 (2010). Consent of Victim; Guardianship. 
 

(a) An Elderly or disabled adult who is a victim or alleged victim of abuse may refuse to 

cooperate in the investigation, or withdraw consent at any time to the provision of 

protective services by the Unit. The investigating agency shall act only with the consent 

of the victim or alleged victim of abuse. However, the Unit shall have the responsibility 

to complete the investigation, regardless of the lack of cooperation of the victim of abuse. 
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(b) If the elderly or disabled adult victim or alleged victim of abuse is so incapacitated 

that he or she cannot legally give or deny consent to an investigation or protective 

services, the Unit may initiate a petition for guardianship in accordance with Chapter 38 

of Title 15 Guam Code Annotated, or initiate a petition for civil commitment pursuant to 

law. 

 

(c) If a social worker of the Unit or other authorized agency who is investigating a report 

of abuse is denied access to the alleged victim by a caregiver or household member, such 

agency may petition the Superior Court for an order allowing the Unit or agency 

immediate access to the alleged victim. The court shall give notice to the caregiver or 

household member who is denying access at least twenty-four (24) hours prior to the 

hearing. The court may dispense with notice upon finding that immediate and reasonably 

foreseeable harm to the alleged victim will result from the twenty-four (24) hour delay. 

If, after the hearing, the court determines, based upon clear and convincing evidence, that 

the caregiver or household member should be required to allow access, the Court shall so 

order. The order allowing access shall remain in effect for a period not to exceed seventy-

two (72) hours and may be extended for an additional seventy-two (72) hours if the court 

finds that the extension is necessary for the Unit or agency to gain access to the alleged 

victim. 

 

(d) No person shall interfere with the provision of protective services to an elderly or 

disabled adult who requests or consents to receive such services. In the event that 

interference occurs on a continuing basis, the Unit, its designated protective services 

agency, or the public guardian may petition the court to enjoin such interference. 

 

 

PUERTO RICO 
P.R. LAWS ANN. TIT. 8, § 450C (2008). Abuse 

 

Any father, mother, or person responsible for the wellbeing of a minor or any other person who, 

through an intentional commission of an act or omission which causes harm to a minor or puts his 

or her health or physical, mental, or emotional integrity at risk, including, but not limited to, 

incurring conduct that constitutes a sexual offense, incurring in conduct that constitutes domestic 

violence in the presence of minors, incurring in obscene conduct or using a minor to carry out 

obscene conduct, shall be sanctioned with a fixed term of imprisonment of five (5) years, or a fine 

of not less than five thousand (5,000) dollars, nor of more of ten thousand (10,000), or both 

penalties, at the discretion of the court. Should there be aggravating circumstances, the fixed 

penalty thus established may be increased to a maximum of eight (8) years; should there be 

extenuating circumstances the fixed penalty may be reduced for up to a maximum of three (3) 

years. 

 

 

When the conduct incurred constitutes a sexual offense in the presence of a minor, or a minor is 

used to perform an act of an obscene nature, or to perform acts that constitute a sexual offense 
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aimed at satisfying the prurient behavior of others, the fixed term of imprisonment shall be eight 

(8) years. Should there be aggravating circumstances, the fixed penalty may be increased to a 

maximum of ten (10) years; should there be extenuating circumstances the fixed penalty may be 

reduced to six (6) years of imprisonment. 

 

 

In these cases, the following circumstances shall be deemed aggravating circumstances: 

 

 

(a) If the victim is an ascendant or descendant in any degree, including relations by adoption or 

affinity. 

 

 

(b) If the victim is a collateral relative up to the fourth degree of consanguinity, whether full 

blood or half blood, including relations by adoption or affinity. 

 

 

(c) If the victim has been compelled to the act by the use of irresistible physical force, the threat 

of grave and immediate bodily harm accompanied by the apparent capacity to carry it out, or by 

neutralizing or diminishing substantially the victim's capacity to resist through the use of 

hypnotics, narcotics, depressants, stimulants, or chemical substances, or inducing him or her to 

the act through any deceitful means. 

 

 

(d) If the victim suffers from any special, temporary or permanent, physical or mental condition. 

 

 

(e) When the crime is committed by the operator of a foster home in the exercise of his or her 

official duties, or by any employee or officer of a public, private, or privatized institution, as 

defined herein. 

 

 

When the conduct typified in the preceding paragraphs occurs as a result of a pattern of behavior, 

it shall be sanctioned with a fixed term of imprisonment of ten (10) years, or a fine that shall not 

be less than five thousand (5,000) dollars nor of more than ten thousand (10,000), or both 

penalties at the discretion of the court. 

 

 

When the crime of abuse referred to in this section takes place under the aggravating 

circumstances described in subsection (e) therein, the court shall, in addition, impose a fine on the 

public or private institution, of not less than five thousand (5,000) dollars, or nor of more than ten 

thousand (10,000) dollars. 

 

 

Should there be aggravating circumstances, the established fixed penalty may be increased up to a 

maximum of twelve (12) years; should there be extenuating circumstances, the penalty may be 

reduced for up to a minimum of eight (8) years. 
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