Viewing Child Pornography
Updated June 2012

This compilation includes laws, bills, and court cases that prohibit viewing child
pornography online. This issue arises from the question of whether viewing an image
online rises to possession of that image. Because the act of viewing is generally thought
of and included alongside the act of possession, laws that prohibit promotion of child
pornography, even where promoting is defined to include procuring, are not included.

Sixteen jurisdictions have addressed viewing legislatively: AK, AR, DE, DC,* FL, ID,
ME, NJ, OH, OR, PA, UT, VA, WA, WI, and the federal government

Eleven jurisdictions have addressed viewing through appellate courts: AL, AZ, CA, CO,
IL, LA, MI, MN, SD, TN, and TX.

Twenty-five jurisdictions have not addressed viewing: CT, HI, IN, 10, KS, MD, MA,
MS, MO, MT, NE, NH, NM, NC, ND, OK, RI, SC, VT, WV, WY, American Samoa,
Guam, Puerto Rico, and the Virgin Islands.

Three jurisdictions are currently considering legislation on viewing: KY, NV, and NY

One jurisdiction has addressed viewing with an appellate decision that viewing an image
online without actively taking control of the image is not contrary to existing law:
Georgia, in Barton v. State, 648 S.E.2d 660 (Ga. Ct. App. 2007)

Please note there may have been changes to this area of law since our last update. Please
feel free to contact us at 703-549-9222 for further discussion on updates to the
information included in this document.

! DC is included as legislatively addressing the act of viewing child pornography based on subsection
(d)(2) of its prohibited acts statute, which states that possession requires accessing the image if it is
electronic.
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ALABAMA

ALA. CODE § 13A-12-192 (2012). Possession and possession with intent to
disseminate obscene matter containing visual depiction of persons under

17 years of age involved in obscene acts.

(a) Any person who knowingly possesses with intent to disseminate any obscene matter
that contains a visual depiction of a person under the age of 17 years engaged in any act
of sado-masochistic abuse, sexual intercourse, sexual excitement, masturbation, breast
nudity, genital nudity, or other sexual conduct shall be guilty of a Class B felony.
Possession of three or more copies of the same visual depiction contained in obscene
matter is prima facie evidence of possession with intent to disseminate the same.

(b) Any person who knowingly possesses any obscene matter that contains a visual
depiction of a person under the age of 17 years engaged in any act of sado-masochistic
abuse, sexual intercourse, sexual excitement, masturbation, genital nudity, or other sexual
conduct shall be guilty of a Class C felony.

Ward v. State, 994 So.2d 293 (Ala. 2007)

As a matter of first impression, the Court used this case to extend the 13A-12-192 to
include viewing child pornography online under the doctrine of constructive possession,
where Ward intentionally sought out 288 images of child pornography and had the ability
to copy, print, email, and otherwise control the images while viewing them.

ALASKA

ALASKA STAT. § 11.61.123 (2012). Indecent viewing or photography
(a) A person commits the crime of indecent viewing or photography if, in the state, the
person knowingly views, or produces a picture of, the private exposure of the genitals,
anus, or female breast of another person and the view or production is without the
knowledge or consent of

(1) the parent or guardian of the person viewed, or who is shown in the picture, if the
person who is viewed or shown is under 16 years of age; and

(2) the person viewed or shown in the picture, if the person viewed or shown is at least 13
years of age.

(b) Each viewing of a person, and each production of a picture of a person, whose
genitals, anus, or female breast are viewed or are shown in a picture constitutes a separate
violation of this section.

(c) This section does not apply to viewing or photography conducted by a law

enforcement agency for a law enforcement purpose.

National Center for Prosecution of Child Abuse 5
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(d) In a prosecution under this section, it is an affirmative defense that the viewing or
photography was conducted as a security surveillance system, notice of the viewing or
photography was posted, and any viewing or use of pictures produced is done only in the
interest of crime prevention or prosecution.

(e) In this section,

(1) “picture” means a film, photograph, negative, slide, book, newspaper, or magazine,
whether in print, electronic, magnetic, or digital format; and

(2) “private exposure” means that a person has exposed the person's body or part of the
body in a place, and under circumstances, that the person reasonably believed would not
result in the person's body or body parts being (A) viewed by the defendant; or (B)
produced in a picture; “private exposure” does not include the exposure of a person's
body or body parts in a law enforcement facility, correctional facility, designated
treatment facility, or a juvenile detention facility; in this paragraph, “correctional facility
has the meaning given in AS 33.30.901, “designated treatment facility” has the meaning
given in AS 47.30.915, and “juvenile detention facility” has the meaning given in AS
47.12.990.

2

(f) Indecent viewing or photography is a

(1) class C felony if the person viewed or shown in a picture was, at the time of the
viewing or production of the picture, a minor;

(2) class A misdemeanor if the person viewed or shown in a picture was, at the time of
the viewing or production of the picture, an adult.

ARIZONA

ARIZ. REV. STAT. ANN. 8 13-3553 (2012). Sexual exploitation of a minor;

evidence; classification
A. A person commits sexual exploitation of a minor by knowingly:

1. Recording, filming, photographing, developing or duplicating any visual depiction in
which a minor is engaged in exploitive exhibition or other sexual conduct.

2. Distributing, transporting, exhibiting, receiving, selling, purchasing, electronically
transmitting, possessing or exchanging any visual depiction in which a minor is engaged
in exploitive exhibition or other sexual conduct.

B. If any visual depiction of sexual exploitation of a minor is admitted into evidence, the
court shall seal that evidence at the conclusion of any grand jury proceeding, hearing or
trial.

National Center for Prosecution of Child Abuse 6
National District Attorneys Association


http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000003&rs=WLW12.04&docname=AKSTS33.30.901&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=8532568&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=582D744F&utid=%7bF73AE6BA-7B4E-4086-8848-1894C4558E02%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000003&rs=WLW12.04&docname=AKSTS47.30.915&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=8532568&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=582D744F&utid=%7bF73AE6BA-7B4E-4086-8848-1894C4558E02%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000003&rs=WLW12.04&docname=AKSTS47.12.990&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=8532568&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=582D744F&utid=%7bF73AE6BA-7B4E-4086-8848-1894C4558E02%7d
http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1000003&rs=WLW12.04&docname=AKSTS47.12.990&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=8532568&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=582D744F&utid=%7bF73AE6BA-7B4E-4086-8848-1894C4558E02%7d

C. Sexual exploitation of a minor is a class 2 felony and if the minor is under fifteen
years of age it is punishable pursuant to § 13-705.

State v. Jensen, 173 P.3d 1046 (Ariz. Ct. App. 2008)

The Arizona Court of Appeals found that actively seeking out and accessing child
pornography online through search terms associated with the exploitation of minors
meets the act of receiving depictions of sexual exploitation(s) of a minor under 13-
3553(A)(2).

ARKANSAS

ARK. CODE ANN. 8§ 5-27-602 (2012). Distributing, possessing, or viewing

matter depicting sexually explicit conduct involving a child
(@) A person commits distributing, possessing, or viewing of matter depicting sexually
explicit conduct involving a child if the person knowingly:

(1) Receives for the purpose of selling or knowingly sells, procures, manufactures, gives,
provides, lends, trades, mails, delivers, transfers, publishes, distributes, circulates,
disseminates, presents, exhibits, advertises, offers, or agrees to offer through any means,
including the internet, any photograph, film, videotape, computer program or file, video
game, or any other reproduction or reconstruction that depicts a child or incorporates the
image of a child engaging in sexually explicit conduct; or

(2) Possesses or views through any means, including on the internet, any photograph,
film, videotape, computer program or file, computer-generated image, video game, or any
other reproduction that depicts a child or incorporates the image of a child engaging in
sexually explicit conduct.

(b) Distributing, possessing, or viewing of matter depicting sexually explicit conduct
involving a child is a:

(1) Class C felony for the first offense; and
(2) Class B felony for any subsequent offense.
(c) It is an affirmative defense to a prosecution under this section that the defendant in

good faith reasonably believed that the person depicted in the matter was seventeen (17)
years of age or older.

CALIFORNIA
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CAL. PENAL CoDE § 311.11 (2012). Possession or control of matter
depicting minor engaging or simulating sexual conduct; punishment;

previous conviction

(a) Every person who knowingly possesses or controls any matter, representation of
information, data, or image, including, but not limited to, any film, filmstrip, photograph,
negative, slide, photocopy, videotape, video laser disc, computer hardware, computer
software, computer floppy disc, data storage media, CD-ROM, or computer-generated
equipment or any other computer-generated image that contains or incorporates in any
manner, any film or filmstrip, the production of which involves the use of a person under
the age of 18 years, knowing that the matter depicts a person under the age of 18 years
personally engaging in or simulating sexual conduct, as defined in subdivision (d) of
Section 311.4, is guilty of a felony and shall be punished by imprisonment in the state
prison, or a county jail for up to one year, or by a fine not exceeding two thousand five
hundred dollars ($2,500), or by both the fine and imprisonment.

(b) Every person who commits a violation of subdivision (a), and who has been
previously convicted of a violation of this section, an offense requiring registration under
the Sex Offender Registration Act, or an attempt to commit any of the above-mentioned
offenses, is guilty of a felony and shall be punished by imprisonment in the state prison
for two, four, or six years.

(c) It is not necessary to prove that the matter is obscene in order to establish a violation
of this section.

(d) This section does not apply to drawings, figurines, statues, or any film rated by the
Motion Picture Association of America, nor does it apply to live or recorded telephone
messages when transmitted, disseminated, or distributed as part of a commercial
transaction.

Tecklenburg v. Appellate Div. of Superior Court, 87 Cal. Rptr. 3d 460

(Cal. Ct. App. 2009)

While the Court of Appeals was careful to note that they were not interpreting 311.11 to
prohibit viewing child pornography, it did hold that using a computer “to find, access,
and peruse” child pornography amounts to possession or control regardless of
defendant’s knowledge of TIF or cache files.

COLORADO

CoLo. REV. STAT. ANN. 8 18-6-403 (2012). Sexual exploitation of a child
(1) The general assembly hereby finds and declares: That the sexual exploitation of
children constitutes a wrongful invasion of the child's right of privacy and results in
social, developmental, and emotional injury to the child; that a child below the age of
eighteen years is incapable of giving informed consent to the use of his or her body for a
sexual purpose; and that to protect children from sexual exploitation it is necessary to
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prohibit the production of material which involves or is derived from such exploitation
and to exclude all such material from the channels of trade and commerce.

(1.5) The general assembly further finds and declares that the mere possession or control
of any sexually exploitative material results in continuing victimization of our children by
the fact that such material is a permanent record of an act or acts of sexual abuse of a
child; that each time such material is shown or viewed, the child is harmed; that such
material is used to break down the will and resistance of other children to encourage them
to participate in similar acts of sexual abuse; that laws banning the production and
distribution of such material are insufficient to halt this abuse; that in order to stop the
sexual exploitation and abuse of our children, it is necessary for the state to ban the
possession of any sexually exploitative materials; and that the state has a compelling
interest in outlawing the possession of any sexually exploitative materials in order to
protect society as a whole, and particularly the privacy, health, and emotional welfare of
its children.

(2) As used in this section, unless the context otherwise requires:

(a) “Child” means a person who is less than eighteen years of age.

(b) Deleted by Laws 2003, Ch. 291, § 1, eff. July 1, 2003.

(c) “Erotic fondling” means touching a person's clothed or unclothed genitals or pubic
area, developing or undeveloped genitals or pubic area (if the person is a child), buttocks,
breasts, or developing or undeveloped breast area (if the person is a child), for the
purpose of real or simulated overt sexual gratification or stimulation of one or more of
the persons involved. “Erotic fondling” shall not be construed to include physical contact,
even if affectionate, which is not for the purpose of real or simulated overt sexual
gratification or stimulation of one or more of the persons involved.

(d) “Erotic nudity” means the display of the human male or female genitals or pubic area,
the undeveloped or developing genitals or pubic area of the human male or female child,
the human breasts, or the undeveloped or developing breast area of the human child, for
the purpose of real or simulated overt sexual gratification or stimulation of one or more
of the persons involved.

(e) “Explicit sexual conduct” means sexual intercourse, erotic fondling, erotic nudity,
masturbation, sadomasochism, or sexual excitement.

(f) “Masturbation” means the real or simulated touching, rubbing, or otherwise
stimulating of a person’s own clothed or unclothed genitals or pubic area, developing or
undeveloped genitals or pubic area (if the person is a child), buttocks, breasts, or
developing or undeveloped breast area (if the person is a child), by manual manipulation
or self-induced or with an artificial instrument, for the purpose of real or simulated overt
sexual gratification or arousal of the person.
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(g) “Sadomasochism” means:

(1) Real or simulated flagellation or torture for the purpose of real or simulated sexual
stimulation or gratification; or

(11 The real or simulated condition of being fettered, bound, or otherwise physically
restrained for sexual stimulation or gratification of a person.

(h) “Sexual excitement” means the real or simulated condition of human male or female
genitals when in a state of real or simulated overt sexual stimulation or arousal.

(i) “Sexual intercourse” means real or simulated intercourse, whether genital-genital,
oral-genital, anal-genital, or oral-anal, between persons of the same or opposite sex, or
between a human and an animal, or with an artificial genital.

(j) “Sexually exploitative material” means any photograph, motion picture, video, video
tape, print, negative, slide, or other mechanically, electronically, chemically, or digitally
reproduced visual material that depicts a child engaged in, participating in, observing, or
being used for explicit sexual conduct.

(k) “Video”, “video tape”, or “motion picture” means any material that depicts a moving
image of a child engaged in, participating in, observing, or being used for explicit sexual
conduct.

(3) A person commits sexual exploitation of a child if, for any purpose, he or she
knowingly:

(a) Causes, induces, entices, or permits a child to engage in, or be used for, any explicit
sexual conduct for the making of any sexually exploitative material; or

(b) Prepares, arranges for, publishes, including but not limited to publishing through
digital or electronic means, produces, promotes, makes, sells, finances, offers, exhibits,
advertises, deals in, or distributes, including but not limited to distributing through digital
or electronic means, any sexually exploitative material; or

(b.5) Possesses or controls any sexually exploitative material for any purpose; except that
this paragraph (b.5) does not apply to peace officers or court personnel in the
performance of their official duties, nor does it apply to physicians, psychologists,
therapists, or social workers, so long as such persons are licensed in the state of Colorado
and the persons possess such materials in the course of a bona fide treatment or
evaluation program at the treatment or evaluation site; or

(c) Possesses with the intent to deal in, sell, or distribute, including but not limited to
distributing through digital or electronic means, any sexually exploitative material; or
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(d) Causes, induces, entices, or permits a child to engage in, or be used for, any explicit
sexual conduct for the purpose of producing a performance.

(4) Deleted by Laws 2003, Ch. 291, 8 1, eff. July 1, 2003.

(5)(a) Except as provided in paragraph (b) of this subsection (5), sexual exploitation of a
child is a class 3 felony.

(b) Sexual exploitation of a child by possession of sexually exploitative material pursuant
to paragraph (b.5) of subsection (3) of this section is a class 6 felony; except that said
offense is a class 4 felony if:

(I) Itis a second or subsequent offense; or

(I1) The possession is of a video, video tape, or motion picture or more than twenty
different items qualifying as sexually exploitative material.

(6) If any provision of this section or the application thereof to any person or
circumstances is held invalid, such invalidity shall not affect other provisions or
applications of this section which can be given effect without the invalid provision or
application, and to this end the provisions of this section are declared to be severable.

People v. Marsh, No. 08CA1884, 2011 WL 6425492, (Colo. App. Dec. 22,

2011)

Focusing on the General Assembly’s declaration in 18-6-403(1.5) that “each time
[sexually exploitative] material is shown or viewed, the child is harmed][,]” the Court of
Appeals found that viewing an image of child pornography on a website allows for
possession and control of that image.

CONNECTICUT

No viewing statute

DELAWARE

DEL. CODE ANN. tit. 11, 8 1109 (2012). DEALING IN CHILD PORNOGRAPHY;

CLASS B FELONY.
A person is guilty of dealing in child pornography when:

(1) The person knowingly ships, transmits, mails or transports by any means, including
by computer or any other electronic or digital method, any “book, magazine, periodical,
pamphlet, video or film depicting a child engaging in a prohibited sexual act or in the
simulation of such an act, or knowingly ships, transmits, mails or transports by any
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means, including by computer or any other electronic or digital method, any other visual
depiction of a child engaging in a prohibited sexual act or in the simulation of such an
act;

(2) The person knowingly receives for the purpose of selling or sells any magazine,
photograph or film which depicts a child engaging in a prohibited sexual act or in the
simulation of such an act, or knowingly receives for the purpose of selling or sells any
other visual depiction of a child engaging in a prohibited sexual act or in the simulation
of such an act;

(3) The person knowingly distributes or disseminates, by means of computer or any other
electronic or digital method, or by shows or viewings, any motion picture, video or other
visual depiction of a child engaging in a prohibited sexual act or the simulation of such an
act. The possession or showing of such motion pictures shall create a rebuttable
presumption of ownership thereof for the purposes of distribution or dissemination;

(4) The person, intentionally compiles, enters, accesses, transmits, receives, exchanges,
disseminates, stores, makes, prints, reproduces or otherwise possesses any photograph,
image, file, data or other visual depiction of a child engaging in a prohibited sexual act or
in the simulation of such an act. For the purposes of this subsection, conduct occurring
outside the State shall be sufficient to constitute this offense if such conduct is within the
terms of 8 204 of this title, or if such photograph, image, file or data was compiled,
entered, accessed, transmitted, received, exchanged, disseminated, stored, made, printed,
reproduced or otherwise possessed by, through or with any computer located within
Delaware and the person was aware of circumstances which rendered the presence of
such computer within Delaware a reasonable possibility; or

(5) The person knowingly advertises, promotes, presents, describes, transmits or
distributes any visual depiction, exhibition, display or performance with intent to create
or convey the impression that such visual depiction, exhibition, display or performance is
or contains a depiction of a child engaging in a prohibited sexual act or in the simulation
of such an act.

Unlawfully dealing in child pornography is a class B felony.

DISTRICT OF COLUMBIA

D.C. CoDE § 22-3102 (2012). Prohibited acts.
(@) It shall be unlawful in the District of Columbia for a person knowingly to use a minor
in a sexual performance or to promote a sexual performance by a minor.

(1) A person is guilty of the use of a minor in a sexual performance if knowing the
character and content thereof, he or she employs, authorizes, or induces a person under
18 years of age to engage in a sexual performance or being the parent, legal guardian, or
custodian of a minor, he or she consents to the participation by a minor in a sexual
performance.
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(2) A person is guilty of promoting a sexual performance by a minor when, knowing the
character and content thereof, he or she produces, directs, or promotes any performance
which includes sexual conduct by a person under 18 years of age.

(b) It shall be unlawful in the District of Columbia for a person, knowing the character
and content thereof, to attend, transmit, or possess a sexual performance by a minor.

(c) If the sexual performance consists solely of a still or motion picture, then this section:

(1) Shall not apply to the minor or minors depicted in a still or motion picture who
possess it or transmit it to another person unless at least one of the minors depicted in it
does not consent to its possession or transmission; and

(2) Shall not apply to possession of a still or motion picture by a minor, or by an adult not
more than 4 years older than the minor or minors depicted in it, who receives it from a
minor depicted in it unless the recipient knows that at least one of the minors depicted in
the still or motion picture did not consent to its transmission.

(d) For the purposes of subsections (b) and (c) of this section, the term:

(1) “Possess,” “possession,” or “possessing” requires accessing the sexual performance if
electronically received or available.

(2) “Still or motion picture” includes a photograph, motion picture, electronic or digital
representation, video, or other visual depiction, however produced or reproduced.

(3) “Transmit” or “transmission” includes distribution, and can occur by any means,
including electronically.

FLORIDA

FLA. STAT. ANN. 8 827.071 (2012). Sexual performance by a child;

penalties (Bold Portion becomes effective October 1, 2012)
(1) As used in this section, the following definitions shall apply:

(a) “Deviate sexual intercourse” means sexual conduct between persons not married to
each other consisting of contact between the penis and the anus, the mouth and the penis,
or the mouth and the vulva.

(b) “Intentionally view” means to deliberately, purposefully, and voluntarily view. Proof
of intentional viewing requires establishing more than a single image, motion picture,
exhibition, show, image, data, computer depiction, representation, or other presentation
over any period of time.
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(c) “Performance” means any play, motion picture, photograph, or dance or any other
visual representation exhibited before an audience.

(d) “Promote” means to procure, manufacture, issue, sell, give, provide, lend, mail,
deliver, transfer, transmute, publish, distribute, circulate, disseminate, present, exhibit, or
advertise or to offer or agree to do the same.

(e) “Sadomasochistic abuse” means flagellation or torture by or upon a person, or the
condition of being fettered, bound, or otherwise physically restrained, for the purpose of
deriving sexual satisfaction from inflicting harm on another or receiving such harm
oneself.

(f) “Sexual battery” means oral, anal, or vaginal penetration by, or union with, the sexual
organ of another or the anal or vaginal penetration of another by any other object;
however, “sexual battery” does not include an act done for a bona fide medical purpose.

(g) “Sexual bestiality” means any sexual act between a person and an animal involving
the sex organ of the one and the mouth, anus, or vagina of the other.

(h) “Sexual conduct” means actual or simulated sexual intercourse, deviate sexual
intercourse, sexual bestiality, masturbation, or sadomasochistic abuse; actual lewd
exhibition of the genitals; actual physical contact with a person's clothed or unclothed
genitals, pubic area, buttocks, or, if such person is a female, breast, with the intent to
arouse or gratify the sexual desire of either party; or any act or conduct which constitutes
sexual battery or simulates that sexual battery is being or will be committed. A mother's
breastfeeding of her baby does not under any circumstance constitute “sexual conduct.”

(1) “Sexual performance” means any performance or part thereof which includes sexual
conduct by a child of less than 18 years of age.

(j) “Simulated” means the explicit depiction of conduct set forth in paragraph (h) which
creates the appearance of such conduct and which exhibits any uncovered portion of the
breasts, genitals, or buttocks.

(2) A person is guilty of the use of a child in a sexual performance if, knowing the
character and content thereof, he or she employs, authorizes, or induces a child less than
18 years of age to engage in a sexual performance or, being a parent, legal guardian, or
custodian of such child, consents to the participation by such child in a sexual
performance. Whoever violates this subsection is guilty of a felony of the second degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(3) A person is guilty of promoting a sexual performance by a child when, knowing the
character and content thereof, he or she produces, directs, or promotes any performance
which includes sexual conduct by a child less than 18 years of age. Whoever violates this
subsection is guilty of a felony of the second degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.
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(4) Itis unlawful for any person to possess with the intent to promote any photograph,
motion picture, exhibition, show, representation, or other presentation which, in whole or
in part, includes any sexual conduct by a child. The possession of three or more copies of
such photograph, motion picture, representation, or presentation is prima facie evidence
of an intent to promote. Whoever violates this subsection is guilty of a felony of the
second degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(5)(a) It is unlawful for any person to knowingly possess, control, or intentionally view a
photograph, motion picture, exhibition, show, representation, image, data, computer
depiction, or other presentation which, in whole or in part, he or she knows to include any
sexual conduct by a child. The possession, control, or intentional viewing of each such
photograph, motion picture, exhibition, show, image, data, computer depiction,
representation, or presentation is a separate offense. If such photograph, motion
picture, exhibition, show, representation, image, data, computer depiction, or other
presentation includes sexual conduct by more than one child, then each such child in
each such photograph, motion picture, exhibition, show, representation, image,
data, computer depiction, or other presentation that is knowingly possessed,
controlled, or intentionally viewed is a separate offense. A person who violates this
subsection commits a felony of the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(b) This subsection does not apply to material possessed, controlled, or intentionally
viewed as part of a law enforcement investigation.

(6) Prosecution of any person for an offense under this section shall not prohibit
prosecution of that person in this state for a violation of any law of this state, including a
law providing for greater penalties than prescribed in this section or any other crime
punishing the sexual performance or the sexual exploitation of children.

GEORGIA

See Introduction

HAWAII

No viewing statute

IDAHO
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IDAHO CODE ANN. 8 18-1507 (2012). Sexual exploitation of a child

(1) The legislature hereby finds and declares that the commercial sexual exploitation of
children constitutes a wrongful invasion of the child's right of privacy and results in
social, developmental, and emotional injury to the child; that a child below the age of
eighteen (18) years is incapable of giving informed consent to the use of his or her body
for a commercial purpose; and that to protect children from commercial sexual
exploitation it is necessary to prohibit the production for trade or commerce of material
which involves or is derived from such exploitation and to exclude all such material from
the channels of trade and commerce.

(2) As used in this section, unless the context otherwise requires:

(a) “Bestiality” means a sexual connection in any manner between a human being and
any animal.

(b) “Child” means a person who is less than eighteen (18) years of age.

(c) “Commercial purpose” means the intention, objective, anticipation, or expectation of
monetary gain or other material consideration, compensation, remuneration, or profit.

(d) “Erotic fondling” means touching a person's clothed or unclothed genitals or pubic
area, developing or undeveloped genitals or pubic area (if the person is a child), buttocks,
breasts (if the person is a female), or developing or undeveloped breast area (if the person
is a female child), for the purpose of real or simulated overt sexual gratification or
stimulation of one (1) or more of the persons involved. “Erotic fondling” shall not be
construed to include physical contact, even if affectionate, which is not for the purpose of
real or simulated overt sexual gratification or stimulation of one (1) or more of the
persons involved.

(e) “Erotic nudity” means the display of the human male or female genitals or pubic area,
the undeveloped or developing genitals or pubic area of the human male or female child,
the human female breasts, or the undeveloped or developing breast area of the human
female child, for the purpose of real or simulated overt sexual gratification or stimulation
of one (1) or more of the persons involved.

(f) “Explicit sexual conduct” means sexual intercourse, erotic fondling, erotic nudity,
masturbation, sadomasochism, sexual excitement, or bestiality.

(g) “Masturbation” means the real or simulated touching, rubbing, or otherwise
stimulating of a person’s own clothed or unclothed genitals or pubic area, developing or
undeveloped genitals or pubic area (if the person is a child), buttocks, breasts (if the
person is a female), or developing or undeveloped breast area (if the person is a female
child), by manual manipulation or self-induced or with an artificial instrument, for the
purpose of real or simulated overt sexual gratification or arousal of the person.

(h) “Sadomasochism” means:
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(i) Real or simulated flagellation or torture for the purpose of real or simulated sexual
stimulation or gratification; or

(i1) The real or simulated condition of being fettered, bound, or otherwise physically
restrained for sexual stimulation or gratification of a person.

(1) “Sexual excitement” means the real or simulated condition of human male or female
genitals when in a state of real or simulated overt sexual stimulation or arousal.

(j) “Sexual intercourse” means real or simulated intercourse, whether genital-genital,
oral-genital, anal-genital, or oral-anal, between persons of the same or opposite sex, or
between a human and an animal, or with an artificial genital.

(k) “Sexually exploitative material” means any photograph, motion picture, videotape,
print, negative, slide, or other mechanically, electronically, or chemically reproduced
visual material which depicts a child engaged in, participating in, observing, or being
used for explicit sexual conduct.

(3) A person commits sexual exploitation of a child if, for any commercial purpose, he
knowingly:

(a) Causes, induces, or permits a child to engage in, or be used for, any explicit sexual
conduct; or

(b) Prepares, arranges for, publishes, produces, promotes, makes, sells, finances, offers,
exhibits, advertises, deals in, possesses, or distributes any sexually exploitative material.

(4) The possession by any person of three (3) or more identical copies of any sexually
exploitative material shall create a presumption that such possession is for a commercial
purpose.

(5) The sexual exploitation of a child is a felony and shall be punishable by imprisonment
in the state prison for a term not to exceed thirty (30) years or by a fine not to exceed fifty
thousand dollars ($50,000) or by both such fine and imprisonment.

(6) If any provision of this section or the application thereof to any person or
circumstance is held invalid, such invalidity shall not affect other provisions or
applications of this section which can be given effect without the invalid provision or
application, and to this end the provisions of this section are declared to be severable.

S.B. No. 1337 61st Leg., 2d Reg. Sess., (Id. 2012). (Effective July 1, 2012)
Be It Enacted by the Legislature of the State of Idaho:

[...]
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SECTION 2. That Section 18-1507, Idaho Code, be, and the same is hereby amended to
read as follows:

<< ID ST § 18-1507 >>
§ 18-1507. Definitions--Sexual exploitation of a child--Penalties

(1) As used in this section, unless the context otherwise requires:
(a) “Bestiality” means a sexual connection in any manner between a human being and
any animal.

(b) “Child” means a person who is less than eighteen (18) years of age.

(c) “Erotic fondling” means touching a person's clothed or unclothed genitals or pubic
area, developing or undeveloped genitals or pubic area (if the person is a child), buttocks,
breasts (if the person is a female), or developing or undeveloped breast area (if the person
is a female child), for the purpose of real or simulated overt sexual gratification or
stimulation of one (1) or more of the persons involved. “Erotic fondling” shall not be
construed to include physical contact, even if affectionate, which is not for the purpose of
real or simulated overt sexual gratification or stimulation of one (1) or more of the
persons involved.

(d) “Erotic nudity” means the display of the human male or female genitals or pubic area,
the undeveloped or developing genitals or pubic area of the human male or female child,
the human female breasts, or the undeveloped or developing breast area of the human
female child, for the purpose of real or simulated overt sexual gratification or stimulation
of one (1) or more of the persons involved.

(e) “Explicit sexual conduct” means sexual intercourse, erotic fondling, erotic nudity,
masturbation, sadomasochism, sexual excitement, or bestiality.

(f) “Masturbation” means the real or simulated touching, rubbing, or otherwise
stimulating of a person's own clothed or unclothed genitals or pubic area, developing or
undeveloped genitals or pubic area (if the person is a child), buttocks, breasts (if the
person is a female), or developing or undeveloped breast area (if the person is a female
child), by manual manipulation or self-induced or with an artificial instrument, for the
purpose of real or simulated overt sexual gratification or arousal of the person.

(g) “Sadomasochism” means:
(1) Real or simulated flagellation or torture for the purpose of real or simulated sexual
stimulation or gratification; or

(ii) The real or simulated condition of being fettered, bound, or otherwise physically
restrained for sexual stimulation or gratification of a person.
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(h) “Sexual excitement” means the real or simulated condition of human male or female
genitals when in a state of real or simulated overt sexual stimulation or arousal.

(i) “Sexual intercourse” means real or simulated intercourse, whether genital-genital,
oral-genital, anal-genital, or oral-anal, between persons of the same or opposite sex, or
between a human and an animal, or with an artificial genital.

(j) “Sexually exploitative material” means any image, photograph, motion picture,
videotape, print, negative, slide, or other mechanically, electronically, digitally or
chemically produced or reproduced visual material which shows a child engaged in,
participating in, observing, or being used for explicit sexual conduct, or showing a child
engaging in, participating in, observing or being used for explicit sexual conduct, in
actual time, including, but not limited to, video chat, webcam sessions or video calling.

(2) A person commits sexual exploitation of a child if he knowingly and willfully:
(a) Possesses or accesses through any means including, but not limited to, the internet,
any sexually exploitative material; or

(b) Causes, induces or permits a child to engage in, or be used for, any explicit sexual
conduct for the purpose of producing or making sexually exploitative material; or

(c) Promotes, prepares, publishes, produces, makes, finances, offers, exhibits or
advertises any sexually exploitative material; or

(d) Distributes through any means including, but not limited to, mail, physical delivery or
exchange, use of a computer or any other electronic or digital method, any sexually
exploitative material. Distribution of sexually exploitative material does not require a
pecuniary transaction or exchange of interests in order to complete the offense.

(3) The sexual exploitation of a child pursuant to subsection (2)(a) of this section is a
felony and shall be punishable by imprisonment in the state prison for a period not to
exceed ten (10) years or by a fine not to exceed ten thousand dollars ($10,000), or by
both such imprisonment and fine.

(4) The sexual exploitation of a child pursuant to subsections (2)(b), (c) and (d) of this
section is a felony and shall be punishable by imprisonment in the state prison for a term
not to exceed thirty (30) years or by a fine not to exceed fifty thousand dollars ($50,000)
or by both such fine and imprisonment.

(5) If any provision of this section or the application thereof to any person or
circumstance is held invalid, such invalidity shall not affect other provisions or
applications of this section which can be given effect without the invalid provision or
application, and to this end the provisions of this section are declared to be severable.

[...]
ILLINOIS
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720 ILL. CoMP. STAT. ANN. 5/11-20.1 (2012). Child pornography
(a) A person commits child pornography who:

(1) films, videotapes, photographs, or otherwise depicts or portrays by means of any
similar visual medium or reproduction or depicts by computer any child whom he or she
knows or reasonably should know to be under the age of 18 and at least 13 years of age
or any severely or profoundly intellectually disabled person where such child or severely
or profoundly intellectually disabled person is:

(1) actually or by simulation engaged in any act of sexual penetration or sexual conduct
with any person or animal; or

(i) actually or by simulation engaged in any act of sexual penetration or sexual conduct
involving the sex organs of the child or severely or profoundly intellectually disabled
person and the mouth, anus, or sex organs of another person or animal; or which involves
the mouth, anus or sex organs of the child or severely or profoundly intellectually
disabled person and the sex organs of another person or animal; or

(iii) actually or by simulation engaged in any act of masturbation; or

(iv) actually or by simulation portrayed as being the object of, or otherwise engaged in,
any act of lewd fondling, touching, or caressing involving another person or animal; or

(v) actually or by simulation engaged in any act of excretion or urination within a sexual
context; or

(vi) actually or by simulation portrayed or depicted as bound, fettered, or subject to
sadistic, masochistic, or sadomasochistic abuse in any sexual context; or

(vii) depicted or portrayed in any pose, posture or setting involving a lewd exhibition of
the unclothed or transparently clothed genitals, pubic area, buttocks, or, if such person is
female, a fully or partially developed breast of the child or other person; or

(2) with the knowledge of the nature or content thereof, reproduces, disseminates, offers
to disseminate, exhibits or possesses with intent to disseminate any film, videotape,
photograph or other similar visual reproduction or depiction by computer of any child or
severely or profoundly intellectually disabled person whom the person knows or
reasonably should know to be under the age of 18 and at least 13 years of age or to be a
severely or profoundly intellectually disabled person, engaged in any activity described in
subparagraphs (i) through (vii) of paragraph (1) of this subsection; or

(3) with knowledge of the subject matter or theme thereof, produces any stage play, live
performance, film, videotape or other similar visual portrayal or depiction by computer
which includes a child whom the person knows or reasonably should know to be under
the age of 18 and at least 13 years of age or a severely or profoundly intellectually
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disabled person engaged in any activity described in subparagraphs (i) through (vii) of
paragraph (1) of this subsection; or

(4) solicits, uses, persuades, induces, entices, or coerces any child whom he or she knows
or reasonably should know to be under the age of 18 and at least 13 years of age or a
severely or profoundly intellectually disabled person to appear in any stage play, live
presentation, film, videotape, photograph or other similar visual reproduction or depiction
by computer in which the child or severely or profoundly intellectually disabled person is
or will be depicted, actually or by simulation, in any act, pose or setting described in
subparagraphs (i) through (vii) of paragraph (1) of this subsection; or

(5) is a parent, step-parent, legal guardian or other person having care or custody of a
child whom the person knows or reasonably should know to be under the age of 18 and at
least 13 years of age or a severely or profoundly intellectually disabled person and who
knowingly permits, induces, promotes, or arranges for such child or severely or
profoundly intellectually disabled person to appear in any stage play, live performance,
film, videotape, photograph or other similar visual presentation, portrayal or simulation
or depiction by computer of any act or activity described in subparagraphs (i) through
(vii) of paragraph (1) of this subsection; or

(6) with knowledge of the nature or content thereof, possesses any film, videotape,
photograph or other similar visual reproduction or depiction by computer of any child or
severely or profoundly intellectually disabled person whom the person knows or
reasonably should know to be under the age of 18 and at least 13 years of age or to be a
severely or profoundly intellectually disabled person, engaged in any activity described in
subparagraphs (i) through (vii) of paragraph (1) of this subsection; or

(7) solicits, or knowingly uses, persuades, induces, entices, or coerces, a person to
provide a child under the age of 18 and at least 13 years of age or a severely or
profoundly intellectually disabled person to appear in any videotape, photograph, film,
stage play, live presentation, or other similar visual reproduction or depiction by
computer in which the child or severely or profoundly intellectually disabled person will
be depicted, actually or by simulation, in any act, pose, or setting described in
subparagraphs (i) through (vii) of paragraph (1) of this subsection.

(b)(1) It shall be an affirmative defense to a charge of child pornography that the
defendant reasonably believed, under all of the circumstances, that the child was 18 years
of age or older or that the person was not a severely or profoundly intellectually disabled
person but only where, prior to the act or acts giving rise to a prosecution under this
Section, he or she took some affirmative action or made a bonafide inquiry designed to
ascertain whether the child was 18 years of age or older or that the person was not a
severely or profoundly intellectually disabled person and his or her reliance upon the
information so obtained was clearly reasonable.

(1.5) Telecommunications carriers, commercial mobile service providers, and providers
of information services, including, but not limited to, Internet service providers and
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hosting service providers, are not liable under this Section by virtue of the transmission,
storage, or caching of electronic communications or messages of others or by virtue of
the provision of other related telecommunications, commercial mobile services, or
information services used by others in violation of this Section.

(2) (Blank).

(3) The charge of child pornography shall not apply to the performance of official duties
by law enforcement or prosecuting officers or persons employed by law enforcement or
prosecuting agencies, court personnel or attorneys, nor to bonafide treatment or
professional education programs conducted by licensed physicians, psychologists or
social workers.

(4) If the defendant possessed more than one of the same film, videotape or visual
reproduction or depiction by computer in which child pornography is depicted, then the
trier of fact may infer that the defendant possessed such materials with the intent to
disseminate them.

(5) The charge of child pornography does not apply to a person who does not voluntarily
possess a film, videotape, or visual reproduction or depiction by computer in which child
pornography is depicted. Possession is voluntary if the defendant knowingly procures or
receives a film, videotape, or visual reproduction or depiction for a sufficient time to be
able to terminate his or her possession.

(6) Any violation of paragraph (1), (2), (3), (4), (5), or (7) of subsection (a) that includes
a child engaged in, solicited for, depicted in, or posed in any act of sexual penetration or
bound, fettered, or subject to sadistic, masochistic, or sadomasochistic abuse in a sexual
context shall be deemed a crime of violence.

(c) If the violation does not involve a film, videotape, or other moving depiction, a
violation of paragraph (1), (4), (5), or (7) of subsection (a) is a Class 1 felony with a
mandatory minimum fine of $2,000 and a maximum fine of $100,000. If the violation
involves a film, videotape, or other moving depiction, a violation of paragraph (1), (4),
(5), or (7) of subsection (a) is a Class X felony with a mandatory minimum fine of $2,000
and a maximum fine of $100,000. If the violation does not involve a film, videotape, or
other moving depiction, a violation of paragraph (3) of subsection (a) is a Class 1 felony
with a mandatory minimum fine of $1500 and a maximum fine of $100,000. If the
violation involves a film, videotape, or other moving depiction, a violation of paragraph
(3) of subsection (a) is a Class X felony with a mandatory minimum fine of $1500 and a
maximum fine of $100,000. If the violation does not involve a film, videotape, or other
moving depiction, a violation of paragraph (2) of subsection (a) is a Class 1 felony with a
mandatory minimum fine of $1000 and a maximum fine of $100,000. If the violation
involves a film, videotape, or other moving depiction, a violation of paragraph (2) of
subsection (a) is a Class X felony with a mandatory minimum fine of $1000 and a
maximum fine of $100,000. If the violation does not involve a film, videotape, or other
moving depiction, a violation of paragraph (6) of subsection (a) is a Class 3 felony with a
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mandatory minimum fine of $1000 and a maximum fine of $100,000. If the violation
involves a film, videotape, or other moving depiction, a violation of paragraph (6) of
subsection (a) is a Class 2 felony with a mandatory minimum fine of $1000 and a
maximum fine of $100,000.

(d) If a person is convicted of a second or subsequent violation of this Section within 10
years of a prior conviction, the court shall order a presentence psychiatric examination of
the person. The examiner shall report to the court whether treatment of the person is
necessary.

(e) Any film, videotape, photograph or other similar visual reproduction or depiction by
computer which includes a child under the age of 18 and at least 13 years of age or a
severely or profoundly intellectually disabled person engaged in any activity described in
subparagraphs (i) through (vii) or paragraph 1 of subsection (a), and any material or
equipment used or intended for use in photographing, filming, printing, producing,
reproducing, manufacturing, projecting, exhibiting, depiction by computer, or
disseminating such material shall be seized and forfeited in the manner, method and
procedure provided by Section 36-1 of this Code for the seizure and forfeiture of vessels,
vehicles and aircraft.

In addition, any person convicted under this Section is subject to the property forfeiture
provisions set forth in Article 124B of the Code of Criminal Procedure of 1963.

(e-5) Upon the conclusion of a case brought under this Section, the court shall seal all
evidence depicting a victim or witness that is sexually explicit. The evidence may be
unsealed and viewed, on a motion of the party seeking to unseal and view the evidence,
only for good cause shown and in the discretion of the court. The motion must expressly
set forth the purpose for viewing the material. The State's attorney and the victim, if
possible, shall be provided reasonable notice of the hearing on the motion to unseal the
evidence. Any person entitled to notice of a hearing under this subsection (e-5) may
object to the motion.

(F) Definitions. For the purposes of this Section:

(1) “Disseminate” means (1) to sell, distribute, exchange or transfer possession, whether
with or without consideration or (ii) to make a depiction by computer available for
distribution or downloading through the facilities of any telecommunications network or
through any other means of transferring computer programs or data to a computer.

(2) “Produce” means to direct, promote, advertise, publish, manufacture, issue, present or
show.

(3) “Reproduce” means to make a duplication or copy.

(4) “Depict by computer” means to generate or create, or cause to be created or
generated, a computer program or data that, after being processed by a computer either
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alone or in conjunction with one or more computer programs, results in a visual depiction
on a computer monitor, screen, or display.

(5) “Depiction by computer” means a computer program or data that, after being
processed by a computer either alone or in conjunction with one or more computer
programs, results in a visual depiction on a computer monitor, screen, or display.

(6) “Computer”, “computer program”, and “data” have the meanings ascribed to them in
Section 16D-2 of this Code.

(7) For the purposes of this Section, “child pornography” includes a film, videotape,
photograph, or other similar visual medium or reproduction or depiction by computer that
IS, or appears to be, that of a person, either in part, or in total, under the age of 18 and at
least 13 years of age or a severely or profoundly mentally retarded person, regardless of
the method by which the film, videotape, photograph, or other similar visual medium or
reproduction or depiction by computer is created, adopted, or modified to appear as such.
“Child pornography  also includes a film, videotape, photograph, or other similar visual
medium or reproduction or depiction by computer that is advertised, promoted, presented,
described, or distributed in such a manner that conveys the impression that the film,
videotape, photograph, or other similar visual medium or reproduction or depiction by
computer is of a person under the age of 18 and at least 13 years of age or a severely or
profoundly mentally retarded person.

(9) Re-enactment; findings; purposes.
(1) The General Assembly finds and declares that:

(i) Section 50-5 of Public Act 88-680, effective January 1, 1995, contained provisions
amending the child pornography statute, Section 11-20.1 of the Criminal Code of 1961.
[FN1] Section 50-5 also contained other provisions.

(ii) In addition, Public Act 88-680 was entitled “AN ACT to create a Safe Neighborhoods
Law”. (A) Article 5 was entitled JUVENILE JUSTICE and amended the Juvenile Court
Act of 1987. [FN2] (B) Article 15 was entitled GANGS and amended various provisions
of the Criminal Code of 1961 [FN3] and the Unified Code of Corrections. [FN4] (C)
Article 20 was entitled ALCOHOL ABUSE and amended various provisions of the
Illinois Vehicle Code. [EN5] (D) Article 25 was entitled DRUG ABUSE and amended
the Cannabis Control Act [FN6]and the Illinois Controlled Substances Act. [EN7] (E)
Article 30 was entitled FIREARMS and amended the Criminal Code of 1961 and the
Code of Criminal Procedure of 1963. [FN8] (F) Article 35 amended the Criminal Code of
1961, the Rights of Crime Victims and Witnesses Act, [FN9]and the Unified Code of
Corrections. (G) Article 40 amended the Criminal Code of 1961 to increase the penalty
for compelling organization membership of persons. (H) Article 45 created the Secure
Residential Youth Care Facility Licensing Act [FN10]and amended the State Finance
Act, [EN11]the Juvenile Court Act of 1987, the Unified Code of Corrections, and the
Private Correctional Facility Moratorium Act. [FN12] (1) Article 50 amended the WIC
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Vendor Management Act, [FN13] the Firearm Owners Identification Card Act,
[FN14]the Juvenile Court Act of 1987, the Criminal Code of 1961, the Wrongs to
Children Act, [EN15]and the Unified Code of Corrections.

(iii) On September 22, 1998, the Third District Appellate Court in People v. Dainty, 701
N.E. 2d 118, ruled that Public Act 88-680 violates the single subject clause of the lllinois
Constitution (Article 1V, Section 8 (d)) and was unconstitutional in its entirety. As of the
time this amendatory Act of 1999 was prepared, People v. Dainty was still subject to
appeal.

(iv) Child pornography is a vital concern to the people of this State and the validity of
future prosecutions under the child pornography statute of the Criminal Code of 1961 is
in grave doubt.

(2) It is the purpose of this amendatory Act of 1999 to prevent or minimize any problems
relating to prosecutions for child pornography that may result from challenges to the
constitutional validity of Public Act 88-680 by re-enacting the Section relating to child
pornography that was included in Public Act 88-680.

(3) This amendatory Act of 1999 re-enacts Section 11-20.1 of the Criminal Code of 1961,
as it has been amended. This re-enactment is intended to remove any question as to the
validity or content of that Section; it is not intended to supersede any other Public Act
that amends the text of the Section as set forth in this amendatory Act of 1999. The
material is shown as existing text (i.e., without underscoring) because, as of the time this
amendatory Act of 1999 was prepared, People v. Dainty was subject to appeal to the
Illinois Supreme Court.

(4) The re-enactment by this amendatory Act of 1999 of Section 11-20.1 of the Criminal
Code of 1961 relating to child pornography that was amended by Public Act 88-680 is
not intended, and shall not be construed, to imply that Public Act 88-680 is invalid or to
limit or impair any legal argument concerning whether those provisions were
substantially re-enacted by other Public Acts.

People v. Scolaro, 910 N.E.2d 126 (l1l. App. Ct. 2009)

The Appellate Court of Illinois held that where defendant sought out images of child
pornography online and had the ability to exercise control and dominion over the images
(while viewing them online), he was guilty of possessing them under 720 ILCS 5/11-
20.1(a)(6).

People v. Josephitis, 914 N.E.2d 607 (11I. App. Ct. 2009)

Where defendant sought out and paid for access to websites featuring child pornography
and then continued viewing the images online, the Court found he “had knowledge of the
contents and possession for a period long enough to terminate possession.”
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720 ILL. CoMP. STAT. ANN. 5/11-20.1B (2012). Aggravated child
pornography
(a) A person commits aggravated child pornography who:

(1) films, videotapes, photographs, or otherwise depicts or portrays by means of any
similar visual medium or reproduction or depicts by computer any child whom he or she
knows or reasonably should know to be under the age of 13 years where such child is:

(1) actually or by simulation engaged in any act of sexual penetration or sexual conduct
with any person or animal; or

(i) actually or by simulation engaged in any act of sexual penetration or sexual conduct
involving the sex organs of the child and the mouth, anus, or sex organs of another person
or animal; or which involves the mouth, anus or sex organs of the child and the sex
organs of another person or animal; or

(iii) actually or by simulation engaged in any act of masturbation; or

(iv) actually or by simulation portrayed as being the object of, or otherwise engaged in,
any act of lewd fondling, touching, or caressing involving another person or animal; or

(v) actually or by simulation engaged in any act of excretion or urination within a sexual
context; or

(vi) actually or by simulation portrayed or depicted as bound, fettered, or subject to
sadistic, masochistic, or sadomasochistic abuse in any sexual context; or

(vii) depicted or portrayed in any pose, posture or setting involving a lewd exhibition of
the unclothed or transparently clothed genitals, pubic area, buttocks, or, if such person is
female, a fully or partially developed breast of the child or other person; or

(2) with the knowledge of the nature or content thereof, reproduces, disseminates, offers
to disseminate, exhibits or possesses with intent to disseminate any film, videotape,
photograph or other similar visual reproduction or depiction by computer of any child
whom the person knows or reasonably should know to be under the age of 13 engaged in
any activity described in subparagraphs (i) through (vii) of paragraph (1) of this
subsection; or

(3) with knowledge of the subject matter or theme thereof, produces any stage play, live
performance, film, videotape or other similar visual portrayal or depiction by computer
which includes a child whom the person knows or reasonably should know to be under
the age of 13 engaged in any activity described in subparagraphs (i) through (vii) of
paragraph (1) of this subsection; or

(4) solicits, uses, persuades, induces, entices, or coerces any child whom he or she knows
or reasonably should know to be under the age of 13 to appear in any stage play, live

National Center for Prosecution of Child Abuse 26
National District Attorneys Association



presentation, film, videotape, photograph or other similar visual reproduction or depiction
by computer in which the child or severely or profoundly intellectually disabled person is
or will be depicted, actually or by simulation, in any act, pose or setting described in
subparagraphs (i) through (vii) of paragraph (1) of this subsection; or

(5) is a parent, step-parent, legal guardian or other person having care or custody of a
child whom the person knows or reasonably should know to be under the age of 13 and
who knowingly permits, induces, promotes, or arranges for such child to appear in any
stage play, live performance, film, videotape, photograph or other similar visual
presentation, portrayal or simulation or depiction by computer of any act or activity
described in subparagraphs (i) through (vii) of paragraph (1) of this subsection; or

(6) with knowledge of the nature or content thereof, possesses any film, videotape,
photograph or other similar visual reproduction or depiction by computer of any child
whom the person knows or reasonably should know to be under the age of 13 engaged in
any activity described in subparagraphs (i) through (vii) of paragraph (1) of this
subsection; or

(7) solicits, or knowingly uses, persuades, induces, entices, or coerces a person to provide
a child under the age of 13 to appear in any videotape, photograph, film, stage play, live
presentation, or other similar visual reproduction or depiction by computer in which the
child will be depicted, actually or by simulation, in any act, pose, or setting described in
subparagraphs (i) through (vii) of paragraph (1) of this subsection.

(b)(1) It shall be an affirmative defense to a charge of aggravated child pornography that
the defendant reasonably believed, under all of the circumstances, that the child was 13
years of age or older, but only where, prior to the act or acts giving rise to a prosecution
under this Section, he or she took some affirmative action or made a bonafide inquiry
designed to ascertain whether the child was 13 years of age or older and his or her
reliance upon the information so obtained was clearly reasonable.

(2) The charge of aggravated child pornography shall not apply to the performance of
official duties by law enforcement or prosecuting officers or persons employed by law
enforcement or prosecuting agencies, court personnel or attorneys, nor to bonafide
treatment or professional education programs conducted by licensed physicians,
psychologists or social workers.

(3) If the defendant possessed more than 3 of the same film, videotape or visual
reproduction or depiction by computer in which aggravated child pornography is
depicted, then the trier of fact may infer that the defendant possessed such materials with
the intent to disseminate them.

(4) The charge of aggravated child pornography does not apply to a person who does not
voluntarily possess a film, videotape, or visual reproduction or depiction by computer in
which aggravated child pornography is depicted. Possession is voluntary if the defendant
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knowingly procures or receives a film, videotape, or visual reproduction or depiction for
a sufficient time to be able to terminate his or her possession.

(5) Any violation of paragraph (1), (2), (3), (4), (5), or (7) of subsection (a) that includes
a child engaged in, solicited for, depicted in, or posed in any act of sexual penetration or
bound, fettered, or subject to sadistic, masochistic, or sadomasochistic abuse in a sexual
context shall be deemed a crime of violence.

(c) Sentence: (1) A person who commits a violation of paragraph (1), (2), (3), (4), (5), or
(7) of subsection (a) is guilty of a Class X felony with a mandatory minimum fine of
$2,000 and a maximum fine of $100,000.

(2) A person who commits a violation of paragraph (6) of subsection (a) is guilty of a
Class 2 felony with a mandatory minimum fine of $1000 and a maximum fine of
$100,000.

(3) A person who commits a violation of paragraph (1), (2), (3), (4), (5), or (7) of
subsection (a) where the defendant has previously been convicted under the laws of this
State or any other state of the offense of child pornography, aggravated child
pornography, aggravated criminal sexual abuse, aggravated criminal sexual assault,
predatory criminal sexual assault of a child, or any of the offenses formerly known as
rape, deviate sexual assault, indecent liberties with a child, or aggravated indecent
liberties with a child where the victim was under the age of 18 years or an offense that is
substantially equivalent to those offenses, is guilty of a Class X felony for which the
person shall be sentenced to a term of imprisonment of not less than 9 years with a
mandatory minimum fine of $2,000 and a maximum fine of $100,000.

(4) A person who commits a violation of paragraph (6) of subsection (a) where the
defendant has previously been convicted under the laws of this State or any other state of
the offense of child pornography, aggravated child pornography, aggravated criminal
sexual abuse, aggravated criminal sexual assault, predatory criminal sexual assault of a
child, or any of the offenses formerly known as rape, deviate sexual assault, indecent
liberties with a child, or aggravated indecent liberties with a child where the victim was
under the age of 18 years or an offense that is substantially equivalent to those offenses,
is guilty of a Class 1 felony with a mandatory minimum fine of $1000 and a maximum
fine of $100,000.

(d) If a person is convicted of a second or subsequent violation of this Section within 10
years of a prior conviction, the court shall order a presentence psychiatric examination of
the person. The examiner shall report to the court whether treatment of the person is
necessary.

(e) Any film, videotape, photograph or other similar visual reproduction or depiction by
computer which includes a child under the age of 13 engaged in any activity described in
subparagraphs (i) through (vii) of paragraph (1) of subsection (a), and any material or
equipment used or intended for use in photographing, filming, printing, producing,
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reproducing, manufacturing, projecting, exhibiting, depiction by computer, or
disseminating such material shall be seized and forfeited in the manner, method and
procedure provided by Section 36-1 of this Code for the seizure and forfeiture of vessels,
vehicles and aircraft.

In addition, any person convicted under this Section is subject to the property forfeiture
provisions set forth in Article 124B of the Code of Criminal Procedure of 1963.

(e-5) Upon the conclusion of a case brought under this Section, the court shall seal all
evidence depicting a victim or witness that is sexually explicit. The evidence may be
unsealed and viewed, on a motion of the party seeking to unseal and view the evidence,
only for good cause shown and in the discretion of the court. The motion must expressly
set forth the purpose for viewing the material. The State's attorney and the victim, if
possible, shall be provided reasonable notice of the hearing on the motion to unseal the
evidence. Any person entitled to notice of a hearing under this subsection (e-5) may
object to the motion.

(F) Definitions. For the purposes of this Section:

(1) “Disseminate” means (i) to sell, distribute, exchange or transfer possession, whether
with or without consideration or (ii) to make a depiction by computer available for
distribution or downloading through the facilities of any telecommunications network or
through any other means of transferring computer programs or data to a computer.

(2) “Produce” means to direct, promote, advertise, publish, manufacture, issue, present or
show.

(3) “Reproduce” means to make a duplication or copy.

(4) “Depict by computer” means to generate or create, or cause to be created or
generated, a computer program or data that, after being processed by a computer either
alone or in conjunction with one or more computer programs, results in a visual depiction
on a computer monitor, screen, or display.

(5) “Depiction by computer” means a computer program or data that, after being
processed by a computer either alone or in conjunction with one or more computer
programs, results in a visual depiction on a computer monitor, screen, or display.

(6) “Computer”, “computer program”, and “data” have the meanings ascribed to them in
Section 16D-2 of this Code.

(7) For the purposes of this Section, “child” means a person, either in part or in total,
under the age of 13, regardless of the method by which the film, videotape, photograph,
or other similar visual medium or reproduction or depiction by computer is created,
adopted, or modified to appear as such.
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(9) When a charge of aggravated child pornography is brought, the age of the child is an
element of the offense to be resolved by the trier of fact as either exceeding or not
exceeding the age in question. The trier of fact can rely on its own everyday observations
and common experiences in making this determination.

INDIANA

No viewing statute

IOWA

No viewing statute

KANSAS

No viewing statute

KENTUCKY

KY. REV. STAT. ANN. § 531.335 (2011). Possession of matter portraying a
sexual performance by a minor

(1) A person is guilty of possession of matter portraying a sexual performance by a minor
when, having knowledge of its content, character, and that the sexual performance is by a
minor, he or she knowingly has in his or her possession or control any matter which
visually depicts an actual sexual performance by a minor person.

(2) Possession of matter portraying a sexual performance by a minor is a Class D felony.

H.B.126, 2012 House, Reg. Sess. (2012) (The following is proposed
legislation which has not yet been passed)

AN ACT relating to child pornography.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:
Section 1. KRS 531.335 is amended to read as follows:

(1) A person is guilty of possession or viewing of matter portraying a sexual performance
by a minor when, having knowledge of its content, character, and that the sexual
performance is by a minor, he or she:

(a) Knowingly has in his or her possession or control any matter which visually depicts
an actual sexual performance by a minor person; or
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(b) Intentionally views any matter which visually depicts an actual sexual performance by
a minor person.

(2) The provisions of subsection (1)(b) of this section:
(a) Shall only apply to the deliberate, purposeful, and voluntary viewing of matter
depicting sexual conduct by a minor person and not to the accidental or inadvertent

viewing of such matter; and

(b) Shall not apply to persons viewing the matter in the course of a law enforcement
investigation or criminal or civil litigation involving the matter.

(3) Possession or viewing of matter portraying a sexual performance by a minor is a
Class D felony.

LOUISIANA

La. Rev. Stat. Ann. § 81.1 (2011). Pornography involving juveniles
A. (1) It shall be unlawful for a person to produce, promote, advertise, distribute, possess,
or possess with the intent to distribute pornography involving juveniles.

(2) It shall also be a violation of the provision of this Section for a parent, legal guardian,
or custodian of a child to consent to the participation of the child in pornography
involving juveniles.

B. For purposes of this Section, the following definitions shall apply:

(1) “Access software provider” means a provider of software, including client or server
software, or enabling tools that do any one or more of the following:

(a) Filter, screen, allow, or disallow content.
(b) Select, choose, analyze, or digest content.

(c) Transmit, receive, display, forward, cache, search, organize, reorganize, or translate
content.

(2) “Cable operator” means any person or group of persons who provides cable service
over a cable system and directly, or through one or more affiliates, owns a significant
interest in such cable system, or who otherwise controls or is responsible for, through any
arrangement, the management and operation of such a cable system.

(3) “Distribute” means to issue, sell, give, provide, lend, mail, deliver, transfer,
transmute, distribute, circulate, or disseminate by any means.
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(4) “Interactive computer service” means any information service, system, or access
software provider that provides or enables computer access by multiple users to a
computer server, including a service or system that provides access to the Internet and
such systems operated or services offered by libraries or educational institutions.

(5) “Pornography involving juveniles” is any photograph, videotape, film, or other
reproduction, whether electronic or otherwise, of any sexual performance involving a
child under the age of seventeen.

(6) “Produce” means to photograph, videotape, film, or otherwise reproduce pornography
involving juveniles, or to solicit, promote, or coerce any child for the purpose of
pornography involving juveniles.

(7) “Sexual performance” means any performance or part thereof that includes actual or
simulated sexual intercourse, deviate sexual intercourse, sexual bestiality, masturbation,
sadomasochistic abuse, or lewd exhibition of the genitals or anus.

(8) “Telecommunications service” means the offering of telecommunications for a fee
directly to the public, regardless of the facilities used.

C. (1) Possession of three or more of the same photographs, images, films, videotapes, or
other visual reproductions shall be prima facie evidence of intent to sell or distribute.

(2) Possession of three or more photographs, images, films, videotapes, or other visual
reproductions and possession of any type of file sharing technology or software shall be
prima facie evidence of intent to sell or distribute.

D. (1) Lack of knowledge of the juvenile's age shall not be a defense.

(2) It shall not be a defense to prosecution for a violation of this Section that the juvenile
consented to participation in the activity prohibited by this Section.

E. (1)(a) Whoever intentionally possesses pornography involving juveniles shall be fined
not more than ten fifty thousand dollars and shall be imprisoned at hard labor for not less
than two five years or more than ten twenty years, without benefit of parole, probation, or
suspension of sentence.

(b) On a second or subsequent conviction for the intentional possession of pornography
involving juveniles, the offender shall be fined not more than seventy-five thousand
dollars and imprisoned at hard labor for not more than forty years, without benefit of
parole, probation, or suspension of sentence.

(2)(a) Whoever distributes or possesses with the intent to distribute pornography
involving juveniles shall be fined not more than ten fifty thousand dollars and shall be
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imprisoned at hard labor for not less than five years or more than ten twenty years,
without benefit of parole, probation, or suspension of sentence.

(b) On a second or subsequent conviction for distributing or possessing with the intent to
distribute pornography involving juveniles, the offender shall be fined not more than
seventy-five thousand dollars and imprisoned at hard labor for not more than forty years,
without benefit of parole, probation, or suspension of sentence.

(3) Any parent, legal guardian, or custodian of a child who consents to the participation
of the child in pornography involving juveniles shall be fined not more than ten thousand
dollars and be imprisoned at hard labor for not less than five years or more than twenty
years, without benefit of probation, parole, or suspension of sentence.

(4) Whoever engages in the promotion, advertisement, or production of pornography
involving juveniles shall be fined not more than fifteen thousand dollars and be
imprisoned at hard labor for not less than ten years or more than twenty years, without
benefit of probation, parole, or suspension of sentence.

(5)(a) Whoever commits the crime of pornography involving juveniles punishable by the
provisions of Paragraphs (1), (2), or (3) of this Subsection when the victim is under the
age of thirteen years and the offender is seventeen years of age or older shall be punished
by imprisonment at hard labor for not less than one-half the longest term nor more than
twice the longest term of imprisonment provided in Paragraphs (1), (2), and (3) of this
Subsection. The sentence imposed shall be served without benefit of parole, probation, or
suspension of sentence.

(b) Whoever commits the crime of pornography involving juveniles punishable by the
provisions of Paragraph (4) of this Subsection when the victim is under the age of
thirteen years, and the offender is seventeen years of age or older, shall be punished by
imprisonment at hard labor for not less than twenty-five years nor more than ninety-nine
years. At least twenty-five years of the sentence imposed shall be served without benefit
of parole, probation, or suspension of sentence.

(c) In addition, the court shall order that the personal property used in the commission of
the offense shall be seized and impounded, and after conviction, sold at public sale or
public auction by the district attorney in accordance with R.S. 15:539.1.

(d) The personal property made subject to seizure and sale pursuant to Subparagraph (c)
of this Paragraph may include, but shall not be limited to, electronic communication
devices, computers, computer related equipment, motor vehicles, photographic
equipment used to record or create still or moving visual images of the victim that are
recorded on paper, film, video tape, disc, or any other type of digital recording media.

(e) Upon completion of the term of imprisonment imposed in accordance with
Subparagraphs (5)(a) and (5)(b) of this Subsection, the offender shall be monitored by the
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Department of Public Safety and Corrections through the use of electronic monitoring
equipment for the remainder of his natural life.

(F) Unless it is determined by the Department of Public Safety and Corrections, pursuant
to rules adopted in accordance with the provisions of this Subsection, that a sexual
offender is unable to pay all or any portion of such costs, each sexual offender to be
electronically monitored shall pay the cost of such monitoring.

(9) The costs attributable to the electronic monitoring of an offender who has been
determined unable to pay shall be borne by the department if, and only to the degree that
sufficient funds are made available for such purpose whether by appropriation of state
funds or from any other source.

(h) The Department of Public Safety and Corrections shall develop, adopt, and
promulgate rules in the manner provided in the Administrative Procedure Act [FN1], that
provide for the payment of such costs. Such rules shall contain specific guidelines which
shall be used to determine the ability of the offender to pay the required costs and shall
establish the reasonable costs to be charged. Such rules may provide for a sliding scale of
payment so that an offender who is able to pay a portion, but not all, of such costs may be
required to pay such portion.

F. (1) Any evidence of pornography involving a child under the age of seventeen shall be
contraband. Such contraband shall be seized in accordance with law and shall be disposed
of in accordance with R.S. 46:1845.

(2) Upon the filing of any information or indictment by the prosecuting authority for a
violation of this Section, the investigating law enforcement agency which seized the
photographs, films, videotapes, or other visual reproductions of pornography involving
juveniles shall provide copies of those reproductions to the Internet crimes against
children division within the attorney general's office.

(3) Upon receipt of the reproductions as provided in Paragraph (2) of this Subsection, the
Internet crimes against children division shall:

(a) Provide those visual reproductions to the law enforcement agency representative
assigned to the Child Victim Identification Program at the National Center for Missing
and Exploited Children.

(b) Request the Child Victim Identification Program provide the law enforcement agency
contact information for any visual reproductions recovered which contain an identified
victim of pornography involving juveniles as defined in this Section.

(c) Provide case information to the Child Victim Identification Program, as requested by
the National Center for Missing and Exploited Children guidelines, in any case where the
Internet crimes against children division within the attorney general's office identifies a
previously unidentified victim of pornography involving juveniles.
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(4) The Internet crimes against children division shall submit to the designated prosecutor
the law enforcement agency contact information provided by the Child Victim
Identification Program at the National Center for Missing and Exploited Children, for any
visual reproductions involved in the case which contain the depiction of an identified
victim of pornography involving juveniles as defined in this Section.

(5) In all cases in which the prosecuting authority has filed an indictment or information
for a violation of this Section and the victim of pornography involving juveniles has been
identified and is a resident of this state, the prosecuting agency shall submit all of the
following information to the attorney general for entry into the Louisiana Attorney
General's Exploited Children's Identification database maintained by that office:

(a) The parish, district, and docket number of the case.

(b) The name, race, sex, and date of birth of the defendant.

(c) The identity of the victim.

(d) The contact information for the law enforcement agency which identified a victim of
pornography involving juveniles, including contact information maintained by the Child
Victim Identification Program and provided to the Internet crimes against children
division in accordance with this Section.

(6) No sentence, plea, conviction, or other final disposition shall be invalidated due to
failure to comply with the provisions of this Subsection, and no person shall have a cause
of action against the investigating law enforcement agency or any prosecuting authority,
or officer or agent thereof for failure to comply with the provisions of this Subsection.
G. In prosecutions for violations of this Section, the trier of fact may determine, utilizing
the following factors, whether or not the person displayed or depicted in any photograph,
videotape, film, or other video reproduction introduced in evidence was under the age of
seventeen years at the time of filming or recording:

(1) The general body growth, bone structure, and bone development of the person.

(2) The development of pubic or body hair on the person.

(3) The development of the person's sexual organs.

(4) The context in which the person is placed or the age attributed to the person in any
accompanying video, printed, or text material.

(5) Available expert testimony and opinion as to the chronological age or degree of
physical or mental maturity or development of the person.
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(6) Such other information, factors, and evidence available to the trier of fact which the
court determines is probative and reasonably reliable.

H. The provisions of this Section shall not apply to a provider of an interactive computer
service, provider of a telecommunications service, or a cable operator as defined by the
provisions of this Section.

State v. Roberts, 796 So.2d 779 (La. Ct. App. 2001)

Under a prior version of 14:81.1, the Court of Appeal of Louisiana upheld the conviction
where defendant used a library computer to view images of child pornography,
reproducing those images on the computer screen.

MAINE

ME. REV. STAT. ANN. tit. 17-A § 284 (2011). Possession of sexually

explicit material
1. A person is guilty of possession of sexually explicit material if that person:

A. Intentionally or knowingly transports, exhibits, purchases, possesses or accesses with
intent to view any book, magazine, newspaper, print, negative, slide, motion picture,
computer data file, videotape or other mechanically, electronically or chemically
reproduced visual image or material that the person knows or should know depicts
another person engaging in sexually explicit conduct, and:

(1) The other person has not in fact attained 16 years of age; or

(2) The person knows or has reason to know that the other person has not attained 16
years of age.

Violation of this paragraph is a Class D crime;

B. Violates paragraph A and, at the time of the offense, has one or more prior convictions
under this section or for engaging in substantially similar conduct to that contained in this
section in another jurisdiction. Violation of this paragraph is a Class C crime;

C. Intentionally or knowingly transports, exhibits, purchases, possesses or accesses with
intent to view any book, magazine, newspaper, print, negative, slide, motion picture,
computer data file, videotape or other mechanically, electronically or chemically
reproduced visual image or material that the person knows or should know depicts
another person engaging in sexually explicit conduct, and:

(1) The other person has not in fact attained 12 years of age; or

(2) The person knows or has reason to know that the other person has not attained 12
years of age.
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Violation of this paragraph is a Class C crime; or

D. Violates paragraph C and, at the time of the offense, has one or more prior convictions
under this section or for engaging in substantially similar conduct to that contained in this
section in another jurisdiction. Violation of this paragraph is a Class B crime.

Section 9-A governs the use of prior convictions when determining a sentence.

2. It is a defense to a prosecution under this section that the person depicted was the
spouse of the person possessing the sexually explicit material at the time the material was
produced.

3. The age of the person depicted and that the person depicted is an actual person may be
reasonably inferred from the depiction. Competent medical evidence or other expert
testimony may be used to establish the age and authenticity of the person depicted.

4. Any material that depicts a person who has not attained 16 years of age engaging in
sexually explicit conduct is declared to be contraband and may be seized by the State.

5. For purposes of this section, any element of age of the person depicted means the age
of the person at the time the sexually explicit conduct occurred, not the age of the person

depicted at the time of the transporting, exhibiting, purchasing, possession or accessing of
the sexually explicit visual image or material.

MARYLAND

No viewing statute

MASSACHUSETS

No viewing statute

MICHIGAN

MicH. Comp. LAWS. ANN. 8750.145¢ (2012). Child sexually abusive
activity or material; offenses; penalties; application of section;
affirmative defense; expert testimony; reporting by commercial film or

photographic print processors; local ordinances
(1) As used in this section:

National Center for Prosecution of Child Abuse 37
National District Attorneys Association



(a) “Appears to include a child” means that the depiction appears to include, or conveys
the impression that it includes, a person who is less than 18 years of age, and the
depiction meets either of the following conditions:

(1) It was created using a depiction of any part of an actual person under the age of 18.

(i) It was not created using a depiction of any part of an actual person under the age of
18, but all of the following apply to that depiction:

(A) The average individual, applying contemporary community standards, would find the
depiction, taken as a whole, appeals to the prurient interest.

(B) The reasonable person would find the depiction, taken as a whole, lacks serious
literary, artistic, political, or scientific value.

(C) The depiction depicts or describes a listed sexual act in a patently offensive way.

(b) “Child” means a person Who is less than 18 years of age, subject to the affirmative
defense created in subsection (6) regarding persons emancipated by operation of law.

(c) “Commercial film or photographic print processor’” means a person or his or her
employee who, for compensation, develops exposed photographic film into movie films,
negatives, slides, or prints; makes prints from negatives or slides; or duplicates movie
films or videotapes.

(d) “Computer technician” means a person who installs, maintains, troubleshoots,
upgrades, or repairs computer hardware, software, personal computer networks, or
peripheral equipment.

(e) “Contemporary community standards” means the customary limits of candor and
decency in this state at or near the time of the alleged violation of this section.

() “Erotic fondling” means touching a person's clothed or unclothed genitals, pubic area,
buttocks, or, if the person is female, breasts, or if the person is a child, the developing or
undeveloped breast area, for the purpose of real or simulated overt sexual gratification or
stimulation of 1 or more of the persons involved. Erotic fondling does not include
physical contact, even if affectionate, that is not for the purpose of real or simulated overt
sexual gratification or stimulation of 1 or more of the persons involved.

(g) “Erotic nudity” means the lascivious exhibition of the genital, pubic, or rectal area of
any person. As used in this subdivision, “lascivious” means wanton, lewd, and lustful and
tending to produce voluptuous or lewd emotions.

(h) “Listed sexual act” means sexual intercourse, erotic fondling, sadomasochistic abuse,
masturbation, passive sexual involvement, sexual excitement, or erotic nudity.
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(1) “Masturbation” means the real or simulated touching, rubbing, or otherwise
stimulating of a person’s own clothed or unclothed genitals, pubic area, buttocks, or, if
the person is female, breasts, or if the person is a child, the developing or undeveloped
breast area, either by manual manipulation or self-induced or with an artificial
instrument, for the purpose of real or simulated overt sexual gratification or arousal of the
person.

(j) “Passive sexual involvement” means an act, real or simulated, that exposes another
person to or draws another person's attention to an act of sexual intercourse, erotic
fondling, sadomasochistic abuse, masturbation, sexual excitement, or erotic nudity
because of viewing any of these acts or because of the proximity of the act to that person,
for the purpose of real or simulated overt sexual gratification or stimulation of 1 or more
of the persons involved.

(k) “Prurient interest” means a shameful or morbid interest in nudity, sex, or excretion.
(1) “Child sexually abusive activity” means a child engaging in a listed sexual act.

(m) “Child sexually abusive material” means any depiction, whether made or produced
by electronic, mechanical, or other means, including a developed or undeveloped
photograph, picture, film, slide, video, electronic visual image, computer diskette,
computer or computer-generated image, or picture, or sound recording which is of a child
or appears to include a child engaging in a listed sexual act; a book, magazine, computer,
computer storage device, or other visual or print or printable medium containing such a
photograph, picture, film, slide, video, electronic visual image, computer, or computer-
generated image, or picture, or sound recording; or any reproduction, copy, or print of
such a photograph, picture, film, slide, video, electronic visual image, book, magazine,
computer, or computer-generated image, or picture, other visual or print or printable
medium, or sound recording.

(n) “Sadomasochistic abuse” means either of the following:

(i) Flagellation or torture, real or simulated, for the purpose of real or simulated sexual
stimulation or gratification, by or upon a person.

(ii) The condition, real or simulated, of being fettered, bound, or otherwise physically
restrained for sexual stimulation or gratification of a person.

(0) “Sexual excitement” means the condition, real or simulated, of human male or female
genitals in a state of real or simulated overt sexual stimulation or arousal.

(p) “Sexual intercourse” means intercourse, real or simulated, whether genital-genital,
oral-genital, anal-genital, or oral-anal, whether between persons of the same or opposite
sex or between a human and an animal, or with an artificial genital.
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(2) A person who persuades, induces, entices, coerces, causes, or knowingly allows a
child to engage in a child sexually abusive activity for the purpose of producing any child
sexually abusive material, or a person who arranges for, produces, makes, or finances, or
a person who attempts or prepares or conspires to arrange for, produce, make, or finance
any child sexually abusive activity or child sexually abusive material is guilty of a felony,
punishable by imprisonment for not more than 20 years, or a fine of not more than
$100,000.00, or both, if that person knows, has reason to know, or should reasonably be
expected to know that the child is a child or that the child sexually abusive material
includes a child or that the depiction constituting the child sexually abusive material
appears to include a child, or that person has not taken reasonable precautions to
determine the age of the child.

(3) A person who distributes or promotes, or finances the distribution or promotion of, or
receives for the purpose of distributing or promoting, or conspires, attempts, or prepares
to distribute, receive, finance, or promote any child sexually abusive material or child
sexually abusive activity is guilty of a felony, punishable by imprisonment for not more
than 7 years, or a fine of not more than $50,000.00, or both, if that person knows, has
reason to know, or should reasonably be expected to know that the child is a child or that
the child sexually abusive material includes a child or that the depiction constituting the
child sexually abusive material appears to include a child, or that person has not taken
reasonable precautions to determine the age of the child. This subsection does not apply
to the persons described in section 7 of 1984 PA 343, MCL 752.367.

(4) A person who knowingly possesses any child sexually abusive material is guilty of a
felony punishable by imprisonment for not more than 4 years or a fine of not more than
$10,000.00, or both, if that person knows, has reason to know, or should reasonably be
expected to know the child is a child or that the child sexually abusive material includes a
child or that the depiction constituting the child sexually abusive material appears to
include a child, or that person has not taken reasonable precautions to determine the age
of the child. This subsection does not apply to any of the following:

(a) A person described in section 7 of 1984 PA 343, MCL 752.367, a commercial film or
photographic print processor acting pursuant to subsection (8), or a computer technician
acting pursuant to subsection (9) .

(b) A police officer acting within the scope of his or her duties as a police officer.

(c) An employee or contract agent of the department of social services acting within the
scope of his or her duties as an employee or contract agent.

(d) A judicial officer or judicial employee acting within the scope of his or her duties as a
judicial officer or judicial employee.

(e) A party or witness in a criminal or civil proceeding acting within the scope of that
criminal or civil proceeding.
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(F) A physician, psychologist, limited license psychologist, professional counselor, or
registered nurse licensed under the public health code, 1978 PA 368, MCL 333.1101 to
333.25211, acting within the scope of practice for which he or she is licensed.

(9) A social worker registered in this state under article 15 of the public health code, 1978
PA 368, MCL 333.16101 to 333.18838, acting within the scope of practice for which he
or she is registered.

(5) Expert testimony as to the age of the child used in a child sexually abusive material or
a child sexually abusive activity is admissible as evidence in court and may be a
legitimate basis for determining age, if age is not otherwise proven.

(6) It is an affirmative defense to a prosecution under this section that the alleged child is
a person who is emancipated by operation of law under section 4(2) of 1968 PA 293,
MCL 722.4, as proven by a preponderance of the evidence.

(7) If a defendant in a prosecution under this section proposes to offer in his or her
defense evidence to establish that a depiction that appears to include a child was not, in
fact, created using a depiction of any part of an actual person under the age of 18, the
defendant shall at the time of the arraignment on the information or within 15 days after
arraignment but not less than 10 days before the trial of the case, or at such other time as
the court directs, file and serve upon the prosecuting attorney of record a notice in writing
of his or her intention to offer that defense. The notice shall contain, as particularly as is
known to the defendant or the defendant's attorney, the names of witnesses to be called in
behalf of the defendant to establish that defense. The defendant's notice shall include
specific information as to the facts that establish that the depiction was not, in fact,
created using a depiction of any part of an actual person under the age of 18. Failure to
file a timely notice in conformance with this subsection precludes a defendant from
offering this defense.

(8) If a commercial film or photographic print processor reports to a law enforcement
agency having jurisdiction his or her knowledge or observation, within the scope of his or
her professional capacity or employment, of a film, photograph, movie film, videotape,
negative, or slide depicting a person that the processor has reason to know or reason to
believe is a child engaged in a listed sexual act; furnishes a copy of the film, photograph,
movie film, videotape, negative, or slide to a law enforcement agency having jurisdiction;
or keeps the film, photograph, movie film, videotape, negative, or slide according to the
law enforcement agency's instructions, both of the following shall apply:

(a) The identity of the processor shall be confidential, subject to disclosure only with his
or her consent or by judicial process.

(b) If the processor acted in good faith, he or she shall be immune from civil liability that
might otherwise be incurred by his or her actions. This immunity extends only to acts
described in this subsection.
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(9) If a computer technician reports to a law enforcement agency having jurisdiction his
or her knowledge or observation, within the scope of his or her professional capacity or
employment, of an electronic visual image, computer-generated image or picture or
sound recording depicting a person that the computer technician has reason to know or
reason to believe is a child engaged in a listed sexual act; furnishes a copy of that image,
picture, or sound recording to the law enforcement agency; or keeps the image, picture,
or sound recording according to the law enforcement agency's instructions, both of the
following shall apply:

(a) The identity of the computer technician shall be confidential, subject to disclosure
only with his or her consent or by judicial process.

(b) If the computer technician acted in good faith, he or she shall be immune from civil
liability that might otherwise be incurred by his or her actions. This immunity extends
only to acts described in this subsection.

(10) This section applies uniformly throughout the state and all political subdivisions and
municipalities in the state.

(12) A local municipality or political subdivision shall not enact ordinances, nor enforce
existing ordinances, rules, or regulations governing child sexually abusive activity or
child sexually abusive material as defined by this section.

People v. Flick, 790 N.W.2d 295 (Mich. 2010)

The Supreme Court of Michigan consolidated this case with People v. Lazarus to state
that possession of child sexually abusive material under 750.145c includes constructive
possession, and that intentionally viewing images on a computer screen allows the power
and implies the intention to exercise dominion and control over the image in violation of
MCL 750.145c(4).

MINNESOTA

MINN. STAT. ANN. 8§ 617.247 (2012). Possession of pornographic work

involving minors

Subdivision 1. Policy; purpose. It is the policy of the legislature in enacting this section to
protect minors from the physical and psychological damage caused by their being used in
pornographic work depicting sexual conduct which involves minors. It is therefore the
intent of the legislature to penalize possession of pornographic work depicting sexual
conduct which involve minors or appears to involve minors in order to protect the
identity of minors who are victimized by involvement in the pornographic work, and to
protect minors from future involvement in pornographic work depicting sexual conduct.

Subd. 2. Definitions. For purposes of this section, the following terms have the meanings
given them:

National Center for Prosecution of Child Abuse 42
National District Attorneys Association



(a) “Pornographic work™ has the meaning given to it in section 617.246.

(b) “Sexual conduct” has the meaning given to it in Section 617.246.

Subd. 3. Dissemination prohibited. (a) A person who disseminates pornographic work to
an adult or a minor, knowing or with reason to know its content and character, is guilty of
a felony and may be sentenced to imprisonment for not more than seven years and a fine
of not more than $10,000 for a first offense and for not more than 15 years and a fine of
not more than $20,000 for a second or subsequent offense.

(b) A person who violates paragraph (a) is guilty of a felony and may be sentenced to
imprisonment for not more than 15 years if the violation occurs when the person is a
registered predatory offender under section 243.166.

Subd. 4. Possession prohibited. (a) A person who possesses a pornographic work or a
computer disk or computer or other electronic, magnetic, or optical storage system or a
storage system of any other type, containing a pornographic work, knowing or with
reason to know its content and character, is guilty of a felony and may be sentenced to
imprisonment for not more than five years and a fine of not more than $5,000 for a first
offense and for not more than ten years and a fine of not more than $10,000 for a second
or subsequent offense.

(b) A person who violates paragraph (a) is guilty of a felony and may be sentenced to
imprisonment for not more than ten years if the violation occurs when the person is a
registered predatory offender under section 243.166.

Subd. 5. Exception. This section does not apply to the performance of official duties by
peace officers, court personnel, or attorneys, nor to licensed physicians, psychologists, or
social workers or persons acting at the direction of a licensed physician, psychologist, or
social worker in the course of a bona fide treatment or professional education program.

Subd. 6. Consent. Consent to sexual performance by a minor or the minor's parent,
guardian, or custodian is not a defense to a charge of violation of this section.

Subd. 7. Second offense. If a person is convicted of a second or subsequent violation of
this section within 15 years of the prior conviction, the court shall order a mental
examination of the person. The examiner shall report to the court whether treatment of
the person is necessary.

Subd. 8. Affirmative defense. It shall be an affirmative defense to a charge of violating
this section that the pornographic work was produced using only persons who were 18
years or older.

Subd. 9. Conditional release term. Notwithstanding the statutory maximum sentence
otherwise applicable to the offense or any provision of the sentencing guidelines, when a
court commits a person to the custody of the commissioner of corrections for violating
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this section, the court shall provide that after the person has completed the sentence
imposed, the commissioner shall place the person on conditional release for five years,
minus the time the offender served on supervised release. If the person has previously
been convicted of a violation of this section, section 609.342, 609.343, 609.344, 609.345,
609.3451, 609.3453, or 617.246, or any similar statute of the United States, this state, or
any state, the commissioner shall place the person on conditional release for ten years,
minus the time the offender served on supervised release. The terms of conditional
release are governed by section 609.3455, subdivision 8.

State v. Fingal, 666 N.W.2d 420 (Minn. Ct. App. 2003)

The Court of Appeals of Minnesota noted that a computer user who inadvertently finds
child pornography is not guilty of possession because such a user would lack the
“knowing” requirement. In stating this, the Court references “an individual who
inadvertently or accidentally downloaded ‘what he or she thought was a legitimate
site...”;” it is likely that the Court equated “downloaded” with “viewed.”

MISSISSIPPI

No viewing statute

MISSOURI

No viewing statute

MONTANA

No viewing statute

NEBRASKA

No viewing statute

NEVADA

A.B. 377, 2011 Assemb., Reg. Sess. (2011) (The following is a proposed
bill which has not been passed. It would change Nev. Rev. Stat. Ann.
200.730 by adding the bolded section)

[...]
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Section 1. NRS 200.730 is hereby amended to read as follows:

200.730 A person who knowingly and willfully has in his or her possession or who
knowingly and willfully, with the intent to view, accesses through use of the Internet
for any purpose any film, photograph or other visual presentation depicting a person
under the age of 16 years as the subject of a sexual portrayal or engaging in or simulating,
or assisting others to engage in or simulate, sexual conduct:

1. For the first offense, is guilty of a category B felony and shall be punished by
imprisonment in the state prison for a minimum term of not less than 1 year and a
maximum term of not more than 6 years, and may be further punished by a fine of not
more than $5,000.

2. For any subsequent offense, is guilty of a category A felony and shall be punished by
imprisonment in the state prison for a minimum term of not less than 1 year and a
maximum term of life with the possibility of parole, and may be further punished by a
fine of not more than $5,000.

[...]

NEW HAMPSHIRE

No viewing statute

NEW JERSEY

N.J. REV. STAT. § 2C:24-4 (2012). Endangering welfare of children

a. Any person having a legal duty for the care of a child or who has assumed
responsibility for the care of a child who engages in sexual conduct which would impair
or debauch the morals of the child, or who causes the child harm that would make the
child an abused or neglected child as defined in R.S.9:6-1, R.S.9:6-3 and P.L.1974, c.
119, s.1 (C.9:6-8.21) is guilty of a crime of the second degree. Any other person who
engages in conduct or who causes harm as described in this subsection to a child under
the age of 16 is guilty of a crime of the third degree.

b. (1) As used in this subsection:
“Child” means any person under 16 years of age.

“Internet” means the international computer network of both federal and non-federal
interoperable packet switched data networks.

“Prohibited sexual act” means
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(a) Sexual intercourse; or
(b) Anal intercourse; or
(c) Masturbation; or

(d) Bestiality; or

(e) Sadism; or

(f) Masochism; or

(9) Fellatio; or

(h) Cunnilingus;

(1) Nudity, if depicted for the purpose of sexual stimulation or gratification of any person
who may view such depiction ; or

(1) Any act of sexual penetration or sexual contact as defined in N.J.S.2C:14-1.

“Reproduction” means, but is not limited to, computer generated images.

(2) (Deleted by amendment, P.L.2001, c. 291).

(3) A person commits a crime of the second degree if he causes or permits a child to
engage in a prohibited sexual act or in the simulation of such an act if the person knows,
has reason to know or intends that the prohibited act may be photographed, filmed,
reproduced, or reconstructed in any manner, including on the Internet, or may be part of
an exhibition or performance. If the person is a parent, guardian or other person legally
charged with the care or custody of the child, the person shall be guilty of a crime of the
first degree.

(4) Any person who photographs or films a child in a prohibited sexual act or in the
simulation of such an act or who uses any device, including a computer, to reproduce or
reconstruct the image of a child in a prohibited sexual act or in the simulation of such an
act is guilty of a crime of the second degree.

(5) (a) Any person who knowingly receives for the purpose of selling or who knowingly
sells, procures, manufactures, gives, provides, lends, trades, mails, delivers, transfers,
publishes, distributes, circulates, disseminates, presents, exhibits, advertises, offers or
agrees to offer, through any means, including the Internet, any photograph, film,
videotape, computer program or file, video game or any other reproduction or
reconstruction which depicts a child engaging in a prohibited sexual act or in the
simulation of such an act, is guilty of a crime of the second degree.
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(b) Any person who knowingly possesses or knowingly views any photograph, film,
videotape, computer program or file, video game or any other reproduction or
reconstruction which depicts a child engaging in a prohibited sexual act or in the
simulation of such an act, including on the Internet, is guilty of a crime of the fourth
degree.

(6) For purposes of this subsection, a person who is depicted as or presents the
appearance of being under the age of 16 in any photograph, film, videotape, computer
program or file, video game or any other reproduction or reconstruction shall be
rebuttably presumed to be under the age of 16. If the child who is depicted as engaging

in, or who is caused to engage in, a prohibited sexual act or simulation of a prohibited
sexual act is under the age of 16, the actor shall be strictly liable and it shall not be a
defense that the actor did not know that the child was under the age of 16, nor shall it be a
defense that the actor believed that the child was 16 years of age or older, even if such a
mistaken belief was reasonable.

NEW MEXICO

No viewing statute

NEW YORK

A.B.10161, 2011 Assem., 235th Leg. Sess. (2012)

S.B.7407, 2011 Sen., 235th Leg. Sess. (2012) (These currently unenacted
identical bills would add the bold portion to existing possession laws)

AN ACT to amend the penal law, in relation to amending the crime of possessing an
obscene sexual performance by a child to include knowingly accessing such material with
intent to view

The People of the State of New York, represented in Senate and Assembly, do enact as
follows:

Section 1. Section 263.11 of the penal law, as added by chapter 11 of the laws of 1996, is
amended to read as follows:

8 263.11 Possessing an obscene sexual performance by a child.

A person is guilty of possessing an obscene sexual performance by a child when,
knowing the character and content thereof, he knowingly has in his possession or control,
or knowingly accesses with intent to view, any obscene performance which includes
sexual conduct by a child less than sixteen years of age.

Possessing an obscene sexual performance by a child is a class E felony.
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8 2. Section 263.16 of the penal law, as added by chapter 11 of the laws of 1996, is
amended to read as follows:

8 263.16 Possessing a sexual performance by a child.

A person is guilty of possessing a sexual performance by a child when, knowing the
character and content thereof, he knowingly has in his possession or control, or
knowingly accesses with intent to view, any performance which includes sexual
conduct by a child less than sixteen years of age.

Possessing a sexual performance by a child is a class E felony.

8 3. This act shall take effect immediately.

NORTH CAROLINA

No viewing statute

NORTH DAKOTA

No viewing statute

OHIO

OHI0 REV. CODE ANN. § 2907.323 (2012). Illegal use of a minor in

nudity-oriented material or performance
(A) No person shall do any of the following:

(1) Photograph any minor who is not the person's child or ward in a state of nudity, or
create, direct, produce, or transfer any material or performance that shows the minor in a
state of nudity, unless both of the following apply:

(a) The material or performance is, or is to be, sold, disseminated, displayed, possessed,
controlled, brought or caused to be brought into this state, or presented for a bona fide
artistic, medical, scientific, educational, religious, governmental, judicial, or other proper
purpose, by or to a physician, psychologist, sociologist, scientist, teacher, person
pursuing bona fide studies or research, librarian, member of the clergy, prosecutor, judge,
or other person having a proper interest in the material or performance;

(b) The minor's parents, guardian, or custodian consents in writing to the photographing
of the minor, to the use of the minor in the material or performance, or to the transfer of
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the material and to the specific manner in which the material or performance is to be
used.

(2) Consent to the photographing of the person's minor child or ward, or photograph the
person's minor child or ward, in a state of nudity or consent to the use of the person's
minor child or ward in a state of nudity in any material or performance, or use or transfer
a material or performance of that nature, unless the material or performance is sold,
disseminated, displayed, possessed, controlled, brought or caused to be brought into this
state, or presented for a bona fide artistic, medical, scientific, educational, religious,
governmental, judicial, or other proper purpose, by or to a physician, psychologist,
sociologist, scientist, teacher, person pursuing bona fide studies or research, librarian,
member of the clergy, prosecutor, judge, or other person having a proper interest in the
material or performance;

(3) Possess or view any material or performance that shows a minor who is not the
person's child or ward in a state of nudity, unless one of the following applies:

(a) The material or performance is sold, disseminated, displayed, possessed, controlled,
brought or caused to be brought into this state, or presented for a bona fide artistic,
medical, scientific, educational, religious, governmental, judicial, or other proper
purpose, by or to a physician, psychologist, sociologist, scientist, teacher, person
pursuing bona fide studies or research, librarian, member of the clergy, prosecutor, judge,
or other person having a proper interest in the material or performance.

(b) The person knows that the parents, guardian, or custodian has consented in writing to
the photographing or use of the minor in a state of nudity and to the manner in which the
material or performance is used or transferred.

(B) Whoever violates this section is guilty of illegal use of a minor in a nudity-oriented
material or performance. Whoever violates division (A)(1) or (2) of this section is guilty
of a felony of the second degree. Except as otherwise provided in this division, whoever
violates division (A)(3) of this section is guilty of a felony of the fifth degree. If the
offender previously has been convicted of or pleaded guilty to a violation of this section
or section 2907.321 or 2907.322 of the Revised Code, illegal use of a minor in a nudity-
oriented material or performance in violation of division (A)(3) of this section is a felony
of the fourth degree. If the offender who violates division (A)(1) or (2) of this section
also is convicted of or pleads guilty to a specification as described in section 2941.1422
of the Revised Code that was included in the indictment, count in the indictment, or
information charging the offense, the court shall sentence the offender to a mandatory
prison term as provided in division (B)(7) of section 2929.14 of the Revised Code and
shall order the offender to make restitution as provided in division (B)(8) of section
2929.18 of the Revised Code.

OKLAHOMA
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No viewing statute

OREGON

OR. REV. STAT. ANN. § 163.686 (2012). Encouraging child sexual abuse

in the second degree
(1) A person commits the crime of encouraging child sexual abuse in the second degree if
the person:

(@)(A)(i) Knowingly possesses or controls, or knowingly accesses with the intent to view,
a visual recording of sexually explicit conduct involving a child for the purpose of
arousing or satisfying the sexual desires of the person or another person; or

(if) Knowingly pays, exchanges or gives anything of value to obtain or view a visual
recording of sexually explicit conduct involving a child for the purpose of arousing or
satisfying the sexual desires of the person or another person; and

(B) Knows or is aware of and consciously disregards the fact that creation of the visual
recording of sexually explicit conduct involved child abuse; or

(b)(A) Knowingly pays, exchanges or gives anything of value to observe sexually explicit
conduct by a child or knowingly observes, for the purpose of arousing or gratifying the
sexual desire of the person, sexually explicit conduct by a child; and

(B) Knows or is aware of and consciously disregards the fact that the conduct constitutes
child abuse.

(2) Encouraging child sexual abuse in the second degree is a Class C felony.

Or. Rev. Stat. Ann. § 163.687 (2012). Encouraging child sexual abuse in

the third degree
(1) A person commits the crime of encouraging child sexual abuse in the third degree if
the person:

(@)(A)(i) Knowingly possesses or controls, or knowingly accesses with the intent to view,
a visual recording of sexually explicit conduct involving a child for the purpose of
arousing or satisfying the sexual desires of the person or another person; or

(if) Knowingly pays, exchanges or gives anything of value to obtain or view a visual
recording of sexually explicit conduct involving a child for the purpose of arousing or
satisfying the sexual desires of the person or another person; and

(B) Knows or fails to be aware of a substantial and unjustifiable risk that the creation of
the visual recording of sexually explicit conduct involved child abuse; or
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(b)(A) Knowingly pays, exchanges or gives anything of value to observe sexually explicit
conduct by a child or knowingly observes, for the purpose of arousing or gratifying the
sexual desire of the person, sexually explicit conduct by a child; and

(B) Knows or fails to be aware of a substantial and unjustifiable risk that the conduct
constitutes child abuse.

(2) Encouraging child sexual abuse in the third degree is a Class A misdemeanor.

PENNSYLVANIA

18 Pa. Cons. Stat. Ann. 8 6312 (2012). Sexual abuse of children
(a) Deleted by 2009, July 14, P.L. 63, No. 15, 8§ 1, effective in 60 days [Sept. 14, 2009].

(b) Photographing, videotaping, depicting on computer or filming sexual acts.--Any
person who causes or knowingly permits a child under the age of 18 years to engage in a
prohibited sexual act or in the simulation of such act is guilty of a felony of the second
degree if such person knows, has reason to know or intends that such act may be
photographed, videotaped, depicted on computer or filmed. Any person who knowingly
photographs, videotapes, depicts on computer or films a child under the age of 18 years
engaging in a prohibited sexual act or in the simulation of such an act is guilty of a felony
of the second degree.

(c) Dissemination of photographs, videotapes, computer depictions and films.--

(1) Any person who knowingly sells, distributes, delivers, disseminates, transfers,
displays or exhibits to others, or who possesses for the purpose of sale, distribution,
delivery, dissemination, transfer, display or exhibition to others, any book, magazine,
pamphlet, slide, photograph, film, videotape, computer depiction or other material
depicting a child under the age of 18 years engaging in a prohibited sexual act or in the
simulation of such act commits an offense.

(2) A first offense under this subsection is a felony of the third degree, and a second or
subsequent offense under this subsection is a felony of the second degree.

(d) Child pornography.--

(1) Any person who intentionally views or knowingly possesses or controls any book,
magazine, pamphlet, slide, photograph, film, videotape, computer depiction or other
material depicting a child under the age of 18 years engaging in a prohibited sexual act or
in the simulation of such act commits an offense.

(2) A first offense under this subsection is a felony of the third degree, and a second or
subsequent offense under this subsection is a felony of the second degree.

National Center for Prosecution of Child Abuse 51
National District Attorneys Association


http://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=1077005&rs=WLW12.04&docname=UUID(I1CCEBDD076-1711DE8C07D-4372B046D1B)&rp=%2ffind%2fdefault.wl&findtype=l&ordoc=1710937&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=D553E905&utid=%7bF73AE6BA-7B4E-4086-8848-1894C4558E02%7d

(e) Evidence of age.--In the event a person involved in a prohibited sexual act is alleged
to be a child under the age of 18 years, competent expert testimony shall be sufficient to
establish the age of said person.

(e.1) Mistake as to age.--Under subsection (b) only, it is no defense that the defendant did
not know the age of the child. Neither a misrepresentation of age by the child nor a bona
fide belief that the person is over the specified age shall be a defense.

(F) Exceptions.--This section does not apply to any material that is viewed, possessed,
controlled, brought or caused to be brought into this Commonwealth, or presented for a
bona fide educational, scientific, governmental or judicial purpose.

(f.1) Criminal action.--

(1) A district attorney shall have the authority to investigate and to institute criminal
proceedings for any violation of this section.

(2) In addition to the authority conferred upon the Attorney General by the act of October
15, 1980 (P.L. 950, No. 164), [FN1] known as the Commonwealth Attorneys Act, the
Attorney General shall have the authority to investigate and to institute criminal
proceedings for any violation of this section or any series of violations of this section
involving more than one county of this Commonwealth or involving any county of this
Commonwealth and another state. No person charged with a violation of this section by
the Attorney General shall have standing to challenge the authority of the Attorney
General to investigate or prosecute the case, and, if any such challenge is made, the
challenge shall be dismissed and no relief shall be available in the courts of this
Commonwealth to the person making the challenge.

(9) Definitions.--As used in this section, the following words and phrases shall have the
meanings given to them in this subsection:

“Intentionally views.” The deliberate, purposeful, voluntary viewing of material depicting
a child under 18 years of age engaging in a prohibited sexual act or in the simulation of
such act. The term shall not include the accidental or inadvertent viewing of such
material.

“Prohibited sexual act.” Sexual intercourse as defined in section 3101 (relating to
definitions), masturbation, sadism, masochism, bestiality, fellatio, cunnilingus, lewd
exhibition of the genitals or nudity if such nudity is depicted for the purpose of sexual
stimulation or gratification of any person who might view such depiction.

RHODE ISLAND
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No viewing statute

SOUTH CAROLINA

No viewing statute

SOUTH DAKOTA

S.D. Codified Laws § 22-24A-3 (2011). Possessing, manufacturing, or

distributing child pornography--Felonies--Assessment
A person is guilty of possessing, manufacturing, or distributing child pornography if the
person:

(1) Creates any visual depiction of a minor engaging in a prohibited sexual act, or in the
simulation of such an act;

(2) Causes or knowingly permits the creation of any visual depiction of a minor engaged
in a prohibited sexual act, or in the simulation of such an act; or

(3) Knowingly possesses, distributes, or otherwise disseminates any visual depiction of a
minor engaging in a prohibited sexual act, or in the simulation of such an act.

Consent to performing these proscribed acts by a minor or a minor's parent, guardian, or
custodian, or mistake as to the minor's age is not a defense to a charge of violating this
section.

A violation of this section is a Class 4 felony. If a person is convicted of a second or
subsequent violation of this section within fifteen years of the prior conviction, the
violation is a Class 3 felony.

The court shall order an assessment pursuant to § 22-22-1.3 of any person convicted of
violating this section.

State v. Helland, 707 N.W.S2d 262 (S.D. 2005)

Overturning a suppression ruling, the Supreme Court of South Dakota found that the third
party discovery of images of young nude boys in an Internet cache did rise to the level of
probable cause for possession of child pornography, and that the issue of pop-up ads
resulting in the pictures could be a possible defense to the “knowing” requirement once a
case proceeds to trial.

TENNESSEE
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TENN. CODE ANN. 8 39-17-1003 (2012). Sexual exploitation
(@) Itis unlawful for any person to knowingly possess material that includes a minor
engaged in:

(1) Sexual activity; or
(2) Simulated sexual activity that is patently offensive.

(b) A person possessing material that violates subsection (a) may be charged in a separate
count for each individual image, picture, drawing, photograph, motion picture film,
videocassette tape, or other pictorial representation. Where the number of materials
possessed is greater than fifty (50), the person may be charged in a single count to
enhance the class of offense under subsection (d).

(c) In a prosecution under this section, the trier of fact may consider the title, text, visual
representation, Internet history, physical development of the person depicted, expert
medical testimony, expert computer forensic testimony, and any other relevant evidence,
in determining whether a person knowingly possessed the material, or in determining
whether the material or image otherwise represents or depicts that a participant is a
minor.

(d) A violation of this section is a Class D felony; however, if the number of individual
images, materials, or combination of images and materials, that are possessed is more
than fifty (50), then the offense shall be a Class C felony. If the number of individual
images, materials, or combination of images and materials, exceeds one hundred (100),
the offense shall be a Class B felony.

(e) In a prosecution under this section, the state is not required to prove the actual identity
or age of the minor.

State v. Pickett, 211 S.W.3d 696 (Tenn. 2007)

The Supreme Court of Tennessee upheld one conviction for possession of child
pornography for defendant who accessed a website featuring child pornography as shown
by a cached image and held that 39-17-1003 was not unconstitutionally vague in using
the word “possess” because the modifier “knowingly” negates the possibility of
prosecution for someone who stumbles across online child pornography.

TEXAS

TEX. PENAL CODE ANN. 8 43.26 (2012). Possession or Promotion of Child
Pornography
(a) A person commits an offense if:
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(1) the person knowingly or intentionally possesses visual material that visually depicts a
child younger than 18 years of age at the time the image of the child was made who is
engaging in sexual conduct; and

(2) the person knows that the material depicts the child as described by Subdivision (1).
(b) In this section:

(1) “Promote” has the meaning assigned by Section 43.25.

(2) “Sexual conduct” has the meaning assigned by Section 43.25.

(3) “Visual material” means:

(A) any film, photograph, videotape, negative, or slide or any photographic reproduction
that contains or incorporates in any manner any film, photograph, videotape, negative, or
slide; or

(B) any disk, diskette, or other physical medium that allows an image to be displayed on
a computer or other video screen and any image transmitted to a computer or other video

screen by telephone line, cable, satellite transmission, or other method.

(c) The affirmative defenses provided by Section 43.25(f) also apply to a prosecution
under this section.

(d) An offense under Subsection (a) is a felony of the third degree.
(e) A person commits an offense if:

(1) the person knowingly or intentionally promotes or possesses with intent to promote
material described by Subsection (a)(1); and

(2) the person knows that the material depicts the child as described by Subsection (a)(1).
(f) A person who possesses visual material that contains six or more identical visual
depictions of a child as described by Subsection (a)(1) is presumed to possess the
material with the intent to promote the material.

(9) An offense under Subsection (e) is a felony of the second degree.

(h) It is a defense to prosecution under Subsection (a) or (e) that the actor is a law
enforcement officer or a school administrator who:

(1) possessed the visual material in good faith solely as a result of an allegation of a
violation of Section 43.261;
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(2) allowed other law enforcement or school administrative personnel to access the
material only as appropriate based on the allegation described by Subdivision (1); and

(3) took reasonable steps to destroy the material within an appropriate period following
the allegation described by Subdivision (1).

Gant v. State, 278 S.W.3d 836 (Tex. App. 2009)

Faced with an appeal from eight convictions of possession of child pornography based on
images discovered in temporary internet files, the Court found that the controlling issue is
whether the defendant intentionally sought out the images or the images appeared by
default, and that intent can be inferred from circumstantial evidence.

UTAH

Utah Code Ann. § 76-5b-201 (2011). Sexual exploitation of a minor--

Offenses
(1) A person is guilty of sexual exploitation of a minor:

(a) when the person:

(1) knowingly produces, possesses, or possesses with intent to distribute child
pornography; or

(ii) intentionally distributes or views child pornography; or

(b) if the person is a minor's parent or legal guardian and knowingly consents to or
permits the minor to be sexually exploited as described in Subsection (1)(a).

(2) Sexual exploitation of a minor is a second degree felony.

(3) It is a separate offense under this section:

(a) for each minor depicted in the child pornography; and

(b) for each time the same minor is depicted in different child pornography.

(4) Itis an affirmative defense to a charge of violating this section that no person under
18 years of age was actually depicted in the visual depiction or used in producing or

advertising the visual depiction.

(5) In proving a violation of this section in relation to an identifiable minor, proof of the
actual identity of the identifiable minor is not required.

(6) This section may not be construed to impose criminal or civil liability on:
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(a) any entity or an employee, director, officer, or agent of an entity when acting within
the scope of employment, for the good faith performance of:

(1) reporting or data preservation duties required under any federal or state law; or

(i1) implementing a policy of attempting to prevent the presence of child pornography on
any tangible or intangible property, or of detecting and reporting the presence of child
pornography on the property; or

(b) any law enforcement officer acting within the scope of a criminal investigation.

VERMONT

No viewing statute

VIRGINIA

VA. CODE ANN. § 18.2-374.1 (2012). Production, publication, sale,
financing, etc., of child pornography; presumption as to age;
severability

A. For purposes of this article and Article 4 (8 18.2-362 et seq.) of this chapter, “child
pornography” means sexually explicit visual material which utilizes or has as a subject an
identifiable minor. An identifiable minor is a person who was a minor at the time the
visual depiction was created, adapted, or modified; or whose image as a minor was used
in creating, adapting or modifying the visual depiction; and who is recognizable as an
actual person by the person's face, likeness, or other distinguishing characteristic, such as
a unigue birthmark or other recognizable feature; and shall not be construed to require
proof of the actual identity of the identifiable minor.

For the purposes of this article and Article 4 (8 18.2-362 et seq.) of this chapter, the term
“sexually explicit visual material” means a picture, photograph, drawing, sculpture,
motion picture film, digital image, including such material stored in a computer's
temporary Internet cache when three or more images or streaming videos are present, or
similar visual representation which depicts sexual bestiality, a lewd exhibition of nudity,
as nudity is defined in 8 18.2-390, or sexual excitement, sexual conduct or
sadomasochistic abuse, as also defined in § 18.2-390, or a book, magazine or pamphlet
which contains such a visual representation. An undeveloped photograph or similar visual
material may be sexually explicit material notwithstanding that processing or other acts
may be required to make its sexually explicit content apparent.

B. A person shall be guilty of production of child pornography who:
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1. Accosts, entices or solicits a person less than 18 years of age with intent to induce or
force such person to perform in or be a subject of child pornography; or

2. Produces or makes or attempts or prepares to produce or make child pornography; or

3. Who knowingly takes part in or participates in the filming, photographing, or other
production of child pornography by any means; or

4. Knowingly finances or attempts or prepares to finance child pornography.
5. Repealed.
B1. Repealed.

C1. Any person who violates this section, when the subject of the child pornography is a
child less than 15 years of age, shall be punished by not less than five years nor more
than 30 years in a state correctional facility. However, if the person is at least seven years
older than the subject of the child pornography the person shall be punished by a term of
imprisonment of not less than five years nor more than 30 years in a state correctional
facility, five years of which shall be a mandatory minimum term of imprisonment. Any
person who commits a second or subsequent violation of this section where the person is
at least seven years older than the subject shall be punished by a term of imprisonment of
not less than 15 years nor more than 40 years, 15 years of which shall be a mandatory
minimum term of imprisonment.

C2. Any person who violates this section, when the subject of the child pornography is a
person at least 15 but less than 18 years of age, shall be punished by not less than one
year nor more than 20 years in a state correctional facility. However, if the person is at
least seven years older than the subject of the child pornography the person shall be
punished by term of imprisonment of not less than three years nor more than 30 years in a
state correctional facility, three years of which shall be a mandatory minimum term of
imprisonment. Any person who commits a second or subsequent violation of this section
when he is at least seven years older than the subject shall be punished by a term of
imprisonment of not less than 10 years nor more than 30 years, 10 years of which shall be
a mandatory minimum term of imprisonment.

D. For the purposes of this section it may be inferred by text, title or appearance that a
person who is depicted as or presents the appearance of being less than 18 years of age in
sexually explicit visual material is less than 18 years of age.

E. Venue for a prosecution under this section may lie in the jurisdiction where the
unlawful act occurs or where any sexually explicit visual material associated with a
violation of this section is produced, reproduced, found, stored, or possessed.
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F. The provisions of this section shall be severable and, if any of its provisions shall be
held unconstitutional by a court of competent jurisdiction, then the decision of such court
shall not affect or impair any of the remaining provisions.

VA .CoDE ANN. 8§ 18.2-374.1:1 (2012). Possession, reproduction,

distribution, and facilitation of child pornography; penalty
A. Any person who knowingly possesses child pornography is guilty of a Class 6 felony.

B. Any person who commits a second or subsequent violation of subsection A is guilty of
a Class 5 felony.

C. Any person who reproduces by any means, including by computer, sells, gives away,
distributes, electronically transmits, displays with lascivious intent, purchases, or
possesses with intent to sell, give away, distribute, transmit, or display child pornography
with lascivious intent shall be punished by not less than five years nor more than 20 years
in a state correctional facility. Any person who commits a second or subsequent violation
under this subsection shall be punished by a term of imprisonment of not less than five
years nor more than 20 years in a state correctional facility, five years of which shall be a
mandatory minimum term of imprisonment.

D. Any person who intentionally operates an Internet website for the purpose of
facilitating the payment for access to child pornography is guilty of a Class 4 felony.

E. All child pornography shall be subject to lawful seizure and forfeiture pursuant to §
19.2-386.31.

F. For purposes of this section it may be inferred by text, title or appearance that a person
who is depicted as or presents the appearance of being less than 18 years of age in
sexually explicit visual material is less than 18 years of age.

G. Venue for a prosecution under this section may lie in the jurisdiction where the
unlawful act occurs or where any child pornography is produced, reproduced, found,
stored, received, or possessed in violation of this section.

H. The provisions of this section shall not apply to any such material that is possessed for
a bona fide medical, scientific, governmental, law-enforcement, or judicial purpose by a
physician, psychologist, scientist, attorney, employee of a law-enforcement agency, or
judge who possesses such material in the course of conducting his professional duties as
such.

WASHINGTON
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WaAsH. REV. CoDE § 9.68A.075 (2012). Viewing depictions of a minor

engaged in sexually explicit conduct

(1) A person who intentionally views over the internet visual or printed matter depicting a
minor engaged in sexually explicit conduct as defined in RCW 9.68A.011(4) (a) through
(e) is guilty of viewing depictions of a minor engaged in sexually explicit conduct in the
first degree, a class B felony punishable under chapter 9A.20 RCW.

(2) A person who intentionally views over the internet visual or printed matter depicting a
minor engaged in sexually explicit conduct as defined in RCW 9.68A.011(4) (f) or (g) is
guilty of viewing depictions of a minor engaged in sexually explicit conduct in the
second degree, a class C felony punishable under chapter 9A.20 RCW.

(3) For the purposes of determining whether a person intentionally viewed over the
internet a visual or printed matter depicting a minor engaged in sexually explicit conduct
in subsection (1) or (2) of this section, the trier of fact shall consider the title, text, and
content of the visual or printed matter, as well as the internet history, search terms,
thumbnail images, downloading activity, expert computer forensic testimony, number of
visual or printed matter depicting minors engaged in sexually explicit conduct,
defendant's access to and control over the electronic device and its contents upon which
the visual or printed matter was found, or any other relevant evidence. The state must
prove beyond a reasonable doubt that the viewing was initiated by the user of the
computer where the viewing occurred.

(4) For the purposes of this section, each separate internet session of intentionally

viewing over the internet visual or printed matter depicting a minor engaged in sexually
explicit conduct constitutes a separate offense.

WEST VIRGINIA

No viewing statute

WISCONSIN

WIs. STAT. ANN. § 948.12 (2012). Possession of child pornography

(2m) Whoever possesses, or accesses in any way with the intent to view, any
undeveloped film, photographic negative, photograph, motion picture, videotape, or other
recording of a child engaged in sexually explicit conduct under all of the following
circumstances may be penalized under sub. (3):

(a) The person knows that he or she possesses or has accessed the material.

(b) The person knows , or reasonably should know, that the material that is possessed or
accessed contains depictions of sexually explicit conduct .
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(c) The person knows or reasonably should know that the child depicted in the material
who is engaged in sexually explicit conduct has not attained the age of 18 years.

(2m) Whoever exhibits or plays a recording of a child engaged in sexually explicit
conduct, if all of the following apply, may be penalized under sub. (3):

(a) The person knows that he or she has exhibited or played the recording.

(b) Before the person exhibited or played the recording, he or she knew the character and
content of the sexually explicit conduct.

(c) Before the person exhibited or played the recording, he or she knew or reasonably
should have known that the child engaged in sexually explicit conduct had not attained
the age of 18 years.

(3)(a) Except as provided in par. (b), a person who violates sub. (1m) or (2m) is guilty of
a Class D felony.

(b) A person who violates sub. (1m) or (2m) is guilty of a Class | felony if the person is
under 18 years of age when the offense occurs.

WYOMING

No viewing statute

FEDERAL

18 USCS § 2252A (2012). Certain activities relating to material

constituting or containing child pornography
(a) Any person who--

(1) knowingly mails, or transports or ships using any means or facility of interstate or
foreign commerce or in or affecting interstate or foreign commerce by any means,
including by computer, any child pornography;

(2) knowingly receives or distributes--
(A) any child pornography that has been mailed, or using any means or facility of

interstate or foreign commerce shipped or transported in or affecting interstate or foreign
commerce by any means, including by computer; or
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(B) any material that contains child pornography that has been mailed, or using any
means or facility of interstate or foreign commerce shipped or transported in or affecting
interstate or foreign commerce by any means, including by computer;

(3) knowingly--

(A) reproduces any child pornography for distribution through the mails, or using any
means or facility of interstate or foreign commerce or in or affecting interstate or foreign
commerce by any means, including by computer; or

(B) advertises, promotes, presents, distributes, or solicits through the mails, or using any
means or facility of interstate or foreign commerce or in or affecting interstate or foreign
commerce by any means, including by computer, any material or purported material in a
manner that reflects the belief, or that is intended to cause another to believe, that the
material or purported material is, or contains--

(1) an obscene visual depiction of a minor engaging in sexually explicit conduct; or
(i) a visual depiction of an actual minor engaging in sexually explicit conduct;
(4) either--

(A) in the special maritime and territorial jurisdiction of the United States, or on any land
or building owned by, leased to, or otherwise used by or under the control of the United
States Government, or in the Indian country (as defined in section 1151), knowingly sells
or possesses with the intent to sell any child pornography; or

(B) knowingly sells or possesses with the intent to sell any child pornography that has
been mailed, or shipped or transported using any means or facility of interstate or foreign
commerce or in or affecting interstate or foreign commerce by any means, including by
computer, or that was produced using materials that have been mailed, or shipped or
transported in or affecting interstate or foreign commerce by any means, including by
computer;

(5) either--

(A) in the special maritime and territorial jurisdiction of the United States, or on any land
or building owned by, leased to, or otherwise used by or under the control of the United
States Government, or in the Indian country (as defined in section 1151), knowingly
possesses, or knowingly accesses with intent to view, any book, magazine, periodical,
film, videotape, computer disk, or any other material that contains an image of child
pornography; or

(B) knowingly possesses, or knowingly accesses with intent to view, any book, magazine,
periodical, film, videotape, computer disk, or any other material that contains an image of
child pornography that has been mailed, or shipped or transported using any means or
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facility of interstate or foreign commerce or in or affecting interstate or foreign
commerce by any means, including by computer, or that was produced using materials
that have been mailed, or shipped or transported in or affecting interstate or foreign
commerce by any means, including by computer;

(6) knowingly distributes, offers, sends, or provides to a minor any visual depiction,
including any photograph, film, video, picture, or computer generated image or picture,
whether made or produced by electronic, mechanical, or other means, where such visual
depiction is, or appears to be, of a minor engaging in sexually explicit conduct--

(A) that has been mailed, shipped, or transported using any means or facility of interstate
or foreign commerce or in or affecting interstate or foreign commerce by any means,
including by computer;

(B) that was produced using materials that have been mailed, shipped, or transported in or
affecting interstate or foreign commerce by any means, including by computer; or

(C) which distribution, offer, sending, or provision is accomplished using the mails or
any means or facility of interstate or foreign commerce,

for purposes of inducing or persuading a minor to participate in any activity that is
illegal; or

(7) knowingly produces with intent to distribute, or distributes, by any means, including a
computer, in or affecting interstate or foreign commerce, child pornography that is an
adapted or modified depiction of an identifiable minor.

shall be punished as provided in subsection (b).

(b)(1) Whoever violates, or attempts or conspires to violate, paragraph (1), (2), (3), (4), or
(6) of subsection (a) shall be fined under this title and imprisoned not less than 5 years
and not more than 20 years, but, if such person has a prior conviction under this chapter,
section 1591, chapter 71, chapter 109A, chapter 117, or under section 920 of title 10
(article 120 of the Uniform Code of Military Justice), or under the laws of any State
relating to aggravated sexual abuse, sexual abuse, or abusive sexual conduct involving a
minor or ward, or the production, possession, receipt, mailing, sale, distribution,
shipment, or transportation of child pornography, or sex trafficking of children, such
person shall be fined under this title and imprisoned for not less than 15 years nor more
than 40 years.

(2) Whoever violates, or attempts or conspires to violate, subsection (a)(5) shall be fined
under this title or imprisoned not more than 10 years, or both, but, if such person has a
prior conviction under this chapter, chapter 71, chapter 109A, or chapter 117, or under
section 920 of title 10 (article 120 of the Uniform Code of Military Justice), or under the
laws of any State relating to aggravated sexual abuse, sexual abuse, or abusive sexual
conduct involving a minor or ward, or the production, possession, receipt, mailing, sale,
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distribution, shipment, or transportation of child pornography, such person shall be fined
under this title and imprisoned for not less than 10 years nor more than 20 years.

(3) Whoever violates, or attempts or conspires to violate, subsection (a)(7) shall be fined
under this title or imprisoned not more than 15 years, or both.

(c) It shall be an affirmative defense to a charge of violating paragraph (1), (2), (3)(A),
(4), or (5) of subsection (a) that--

(1)(A) the alleged child pornography was produced using an actual person or persons
engaging in sexually explicit conduct; and

(B) each such person was an adult at the time the material was produced; or
(2) the alleged child pornography was not produced using any actual minor or minors.

No affirmative defense under subsection (c)(2) shall be available in any prosecution that
involves child pornography as described in section 2256(8)(C). A defendant may not
assert an affirmative defense to a charge of violating paragraph (1), (2), (3)(A), (4), or (5)
of subsection (a) unless, within the time provided for filing pretrial motions or at such
time prior to trial as the judge may direct, but in no event later than 14 days before the
commencement of the trial, the defendant provides the court and the United States with
notice of the intent to assert such defense and the substance of any expert or other
specialized testimony or evidence upon which the defendant intends to rely. If the
defendant fails to comply with this subsection, the court shall, absent a finding of
extraordinary circumstances that prevented timely compliance, prohibit the defendant
from asserting such defense to a charge of violating paragraph (1), (2), (3)(A), (4), or (5)
of subsection (a) or presenting any evidence for which the defendant has failed to provide
proper and timely notice.

(d) Affirmative defense.--1t shall be an affirmative defense to a charge of violating
subsection (a)(5) that the defendant--

(1) possessed less than three images of child pornography; and

(2) promptly and in good faith, and without retaining or allowing any person, other than a
law enforcement agency, to access any image or copy thereof--

(A) took reasonable steps to destroy each such image; or

(B) reported the matter to a law enforcement agency and afforded that agency access to
each such image.

(e) Admissibility of evidence.--On motion of the government, in any prosecution under
this chapter or section 1466A, except for good cause shown, the name, address, social
security number, or other nonphysical identifying information, other than the age or
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approximate age, of any minor who is depicted in any child pornography shall not be
admissible and may be redacted from any otherwise admissible evidence, and the jury
shall be instructed, upon request of the United States, that it can draw no inference from
the absence of such evidence in deciding whether the child pornography depicts an actual
minor.

(F) Civil remedies.--
(1) In general.--Any person aggrieved by reason of the conduct prohibited under
subsection (a) or (b) or section 1466A may commence a civil action for the relief set forth

in paragraph (2).

(2) Relief.--In any action commenced in accordance with paragraph (1), the court may
award appropriate relief, including--

(A) temporary, preliminary, or permanent injunctive relief;

(B) compensatory and punitive damages; and

(C) the costs of the civil action and reasonable fees for attorneys and expert witnesses.
(9) Child exploitation enterprises.--

(1) Whoever engages in a child exploitation enterprise shall be fined under this title and
imprisoned for any term of years not less than 20 or for life.

(2) A person engages in a child exploitation enterprise for the purposes of this section if
the person violates section 1591, section 1201 if the victim is a minor, or chapter 109A
(involving a minor victim), 110 (except for sections 2257 and 2257A), or 117 (involving
a minor victim), as a part of a series of felony violations constituting three or more
separate incidents and involving more than one victim, and commits those offenses in
concert with three or more other persons.

AMERICAN SAMOA

No viewing statute

GUAM

No viewing statute
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PUERTO RICO

No viewing statute

VIRGIN ISLANDS

No viewing statute
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