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Electronic Luring Statutes Under Fire
Part I: How the Courts have Responded
to Constitutional Challenges to
Electronic Luring Statutes
(Part I of II)

By Danica Szarvas-Kidd'

he 2005 article “The Evolution of
Electronic Luring Statutes: Current and
Future Trends” identified and analyzed
various trends by states in developing
electronic luring statutes.” Since that
article was written, the number of states
that have enacted electronic luring
statutes has increased from 38 to 40
states,” and a multitude of case law has emerged as
courts have struggled to interpret these statutes. Part I
of this article will examine the courts’ responses to
state electronic luring statutes as a result of various
constitutional challenges. To date, none of these chal-
lenges has been successful; all state high courts that
have faced these issues have upheld electronic luring
statutes as constitutional.* Below is a discussion of the
most commonly relied upon constitutional challenges
and responses from courts.

Constitutional Challenge #1:
Inconsistency/Inconsistent Terms

The “inconsistent terms” challenge refers to the rule
that a statute should be deemed unconstitutional if
there is no reasonable basis upon which the statute
can be construed as conforming to constitutional
requirements.” According to the Utah Court of
Appeals, when one interpretation results in constitu-
tional conflict, the court may adopt another construc-
tion, if possible, as long as the alternative construction
does not conflict with the legislative purposes of the
statute.’

In the case of Utah v. Ansari, the defendant argued
that the terms of the statute required the state to
affirmatively prove the absence of attempt, conspiracy,
or solicitation and also to disprove attempt, conspiracy
and solicitation as a natural reading of the statute, thus
producing inconsistent terms.” The statute read, “a
person commits enticement of a minor over the
internet when not amounting to* attempt, conspiracy, or
solicitation... ”” Based on the articulated rule that the
court need only determine if there exists any reason-
able interpretation, the court rejected the claim that
the statute has fatally inconsistent terms. The court
determined that a reasonable interpretation existed in
the “not amounting to” clause, which could be read as
an alternative to attempt, conspiracy, and solicitation
and therefore does not require that the state first
prove the absence of these crimes." This case demon-
strates the difficulty in successfully arguing this chal-
lenge on the merits, as any state court will most likely
quash this challenge in favor of any possible reason-
able interpretation.

Constitutional Challenge #2:

Violation of the Commerce Clause

The primary argument that electronic luring statutes
violate the Commerce Clause is based on the dor-
mant commerce clause, or the “negative” or “dor-
mant” aspect of the Commerce Clause. By affirma-

tively granting authority to Congress, the
Constitution also has a “negative” or “dormant”
effect, which prohibits a state from enacting legisla-
tion that unduly burdens interstate commerce."
Defendants have asserted that they are unduly bur-
dened by electronic luring statutes because Internet
users in general may be subject to conflicting or
inconsistent regulations by difterent states.”” The rule
articulated in Pike v. Bruce Church, Inc." states that
“where the statute regulates even-handedly to effec-
tuate a legitimate local public interest, and its effects
on interstate commerce are only incidental, it will be
upheld unless the burden imposed on such commerce
clause is clearly excessive in relation to the local puta-
tive benefits.”"*

Every court faced with determining a Commerce
Clause challenge has applied this standard and ulti-
mately determined no such violation exists. Courts
have not only found that states have a compelling
interest in protecting minors from harm generally and
certainly from being seduced to engage in sexual
activities, but also that it is difficult to conceive of any
legitimate commerce that would be burdened by
penalizing the transmission of harmful sexual material
to known minors in order to seduce them.”
Additionally, courts have held that only a very narrow
class of adults who intend to have sex with minors
would be affected, who deserve no protection under
the dormant commerce clause.” Courts have also
determined that these statutes are narrowly tailored to
serve the interest of the state in promoting the wel-
fare of children."”

Courts have also rejected the argument that
Internet users may be subject to conflicting or incon-
sistent regulations, stating that because electronic lur-
ing statutes are narrowly tailored and restrict only
materials disseminated to a known minor with the
intent to lure the minor, interstate commerce is not
burdened.” Additionally courts have determined that
because the statutes allow the prosecution of elec-
tronic luring crimes that occur wholly or partially in
the state, these statutes do not unfairly prosecute per-
sons or activities that occur outside of the state alto-
gether.” Best summarized by the Court of Appeals of
New York, the statute “does not discriminate against
or burden interstate trade; it regulates the conduct of
individuals who intend to use the Internet to endan-

ger the welfare of children.”

Constitutional Challenge #3:

Violation of the First Amendment

Under the umbrella of the First Amendment, defen-
dants have put forth two main arguments. First, states
place an unconstitutional content-based restriction on
speech by criminalizing sexually explicit speech to
minors. Defendants have argued that electronic luring
statutes are content-based restrictions that do not pass
strict scrutiny. Content-based speech restrictions are
presumptively invalid and will not survive strict



scrutiny unless the government can show that the regulation promotes a
compelling State interest and that it chose the least restrictive means to
further the articulated interest.”’ Some states have accepted the argument
that electronic luring statutes are content-based restrictions and have
applied strict scrutiny to the statutes.”

However, others have rejected this argument and have ruled that
electronic luring statutes are not content-based restrictions because they
regulate not only words, but conduct as well. The argument is that
speech in conjunction with the conduct of child solicitation or the act
of “luring” together constitute this crime.” Based on this approach,
courts have determined that these speech-conduct regulations do not
violate the First Amendment because the defendant does not have a First
Amendment right to attempt to entice minors to engage in illegal sexual
acts.” Regardless of which approach the various courts have followed,
they have all come to the same conclusion: electronic luring statutes do
not infringe upon defendants’ freedom of speech right.

The second argument that these statutes violate the First Amendment
is based on the contention that each electronic luring statute is over-
broad on its face, exposing individuals to criminal liability who may
unintentionally address a minor through sexually oriented communica-
tion.” According to the New York Court of Appeals, the New York lur-
ing statute is not directed at the mere transmission of certain types of
communication over the Internet, because the luring prong adds a signif-
icant element.” The statute should be read as requiring that an individual
intend to initiate this kind of contact with a minor, and intend to seduce
or lure a minor to engage in sexual contact.”” Because the statute
includes an “intent” requirement, this precludes the argument that unsus-
pecting persons would be subject to criminal liability.”

Constitutional Challenge #4:

Void for Vagueness

The “void for vagueness” argument specifically refers to those terms
describing the act of solicitation or luring. Many defendants have claimed
that terms like “entice, solicit, lure,” etc. do not provide a person of ordi-
nary intelligence a reasonable opportunity to understand what conduct is
prohibited.” The rule states that a statute is impermissibly vague if it
either (a) “fails to provide people of ordinary intelligence a reasonable
opportunity to understand what conduct it prohibits” or (b) “authorizes
or even encourages arbitrary and discriminatory enforcement.”” Every
court has found that any person of ordinary intelligence could reasonably
tell what conduct is prohibited by a simple reading of the statute.” Courts
agree that the statutes clearly prohibit adults from using computers to
solicit minors for sexual activity, leaving no room for confusion.”

Conclusion

No state has struck down its electronic luring statute as unconstitutional
on any basis, and judging from the volume of case law, it does not appear
that any state will. When constitutional challenges have failed, defendants
have moved directly to challenging the crime itself, usually in the form
of attacks against the crime itself. Part IT of this article will analyze and
discuss the courts’ responses to notable legal defenses of electronic luring
crimes.
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