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DISTRIBUTED.

(a) A responsible person commits the crime of chemical endangerment of exposing a
child to an environment in which he or she does any of the following:

(1) Knowingly, recklessly, or intentionally causes or permits a child to be exposed to, to
ingest or inhale, or to have contact with a controlled substance, chemical substance, or
drug paraphernalia as defined in Section 13A-12-260. A violation under this subdivision
is a Class C felony.

(2) Violates subdivision (1) and a child suffers serious physical injury by exposure to,
ingestion of, inhalation of, or contact with a controlled substance, chemical substance, or
drug paraphernalia. A violation under this subdivision is a Class B felony.

(3) Violates subdivision (1) and the exposure, ingestion, inhalation, or contact results in
the death of the child. A violation under this subdivision is a Class A felony.

8
National Center for Prosecution of Child Abuse
National District Attorneys Association



(b) The court shall impose punishment pursuant to this section rather than imposing
punishment authorized under any other provision of law, unless another provision of law
provides for a greater penalty or a longer term of imprisonment.

(c) It is an affirmative defense to a violation of this section that the controlled substance
was provided by lawful prescription for the child, and that it was administered to the
child in accordance with the prescription instructions provided with the controlled
substance.

ALASKA

Alaska Stat. § 11.51.110 (2011). ENDANGERING THE WELFARE OF A CHILD IN THE
SECOND DEGREE.

(a) A person commits the offense of endangering the welfare of a child in the second
degree if the person, while caring for a child under 10 years of age,

(1) causes or allows the child to enter or remain in a dwelling or vehicle in which a
controlled substance is stored in violation of AS 11.71; or

(2) is impaired by an intoxicant, whether or not prescribed for the person under AS
17.30, and there is no third person who is at least 12 years of age and not impaired by an
intoxicant present to care for the child.

(b) In this section,

(1) "impaired" means that a person is unconscious or a person is physically or mentally
affected so that the person does not have the ability to care for the basic safety or
personal needs of a child with the caution characteristic of a sober person of ordinary
prudence;

(2) "intoxicant" has the meaning given in AS 47.10.990.

(c) Endangering the welfare of a child in the second degree is a violation.

ALASKA STAT. § 11.71.040 (2011). MISCONDUCT INVOLVING A CONTROLLED
SUBSTANCE IN THE FOURTH DEGREE.

(a) Except as authorized in AS 17.30, a person commits the crime of misconduct
involving a controlled substance in the fourth degree if the person

(1) manufactures or delivers any amount of a schedule IVA or VA controlled substance
or possesses any amount of a schedule IVA or VA controlled substance with intent to
manufacture or deliver;
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(2) manufactures or delivers, or possesses with the intent to manufacture or deliver, one
or more preparations, compounds, mixtures, or substances of an aggregate weight of one
ounce or more containing a schedule VIA controlled substance;

(3) possesses

(A) any amount of a schedule IA or IIA controlled substance;

(B) 25 or more tablets, ampules, or syrettes containing a schedule IIIA or IVA controlled
substance;

(C) one or more preparations, compounds, mixtures, or substances of an aggregate weight
of three grams or more containing a schedule IIIA or IVA controlled substance;

(D) 50 or more tablets, ampules, or syrettes containing a schedule VA controlled
substance;

(E) one or more preparations, compounds, mixtures, or substances of an aggregate weight
of six grams or more containing a schedule VA controlled substance;

(F) one or more preparations, compounds, mixtures, or substances of an aggregate weight
of four ounces or more containing a schedule VIA controlled substance; or

(G) 25 or more plants of the genus cannabis;

(4) possesses a schedule IITA, IVA, VA, or VIA controlled substance

(A) with reckless disregard that the possession occurs

(1) on or within 500 feet of school grounds; or

(1) at or within 500 feet of a recreation or youth center; or

(B) on a school bus;

(5) knowingly keeps or maintains any store, shop, warehouse, dwelling, building, vehicle,
boat, aircraft, or other structure or place that is used for keeping or distributing controlled
substances in violation of a felony offense under this chapter or AS 17.30;

(6) makes, delivers, or possesses a punch, die, plate, stone, or other thing that prints,
imprints, or reproduces a trademark, trade name, or other identifying mark, imprint, or

device of another or any likeness of any of these upon a drug, drug container, or labeling
so as to render the drug a counterfeit substance;
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(7) knowingly uses in the course of the manufacture or distribution of a controlled
substance a registration number that is fictitious, revoked, suspended, or issued to another
person;

(8) knowingly furnishes false or fraudulent information in or omits material information
from any application, report, record, or other document required to be kept or filed under
AS 17.30;

(9) obtains possession of a controlled substance by misrepresentation, fraud, forgery,
deception, or subterfuge; or

(10) affixes a false or forged label to a package or other container containing any
controlled substance.

(b) It is an affirmative defense to a prosecution under (a)(4)(A) of this section that the
prohibited conduct took place entirely within a private residence located within 500 feet
of the school grounds or recreation or youth center. Nothing in this subsection precludes
a prosecution under any other provision of this section or any other section of this
chapter.

(c) Nothing in (a)(5) or (6) of this section precludes a prosecution or civil proceeding
brought under any other provision of this section or any other section of this chapter or
under AS 17.

(d) Misconduct involving a controlled substance in the fourth degree is a class C felony.

Alaska Stat. § 12.55.125 (2011). SENTENCES OF IMPRISONMENT FOR FELONIES.

(a) A defendant convicted of murder in the first degree or murder of an unborn child
under AS 11.41.150(a)(1) shall be sentenced to a definite term of imprisonment of at least
20 years but not more than 99 years. A defendant convicted of murder in the first degree
shall be sentenced to a mandatory term of imprisonment of 99 years when

(1) the defendant is convicted of the murder of a uniformed or otherwise clearly
identified peace officer, fire fighter, or correctional employee who was engaged in the
performance of official duties at the time of the murder;

(2) the defendant has been previously convicted of

(A) murder in the first degree under AS 11.41.100 or former AS 11.15.010 or
11.15.020;

(B) murder in the second degree under AS 11.41.110 or former AS 11.15.030; or
(C) homicide under the laws of another jurisdiction when the offense of which the

defendant was convicted contains elements similar to first degree murder under AS
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11.41.100 or second degree murder under AS 11.41.110;

(3) the court finds by clear and convincing evidence that the defendant subjected the
murder victim to substantial physical torture;

(4) the defendant is convicted of the murder of and personally caused the death of a
person, other than a participant, during a robbery; or

(5) the court finds by clear and convincing evidence that the defendant is a peace
officer who used the officer's authority as a peace officer to facilitate the murder.

(b) A defendant convicted of attempted murder in the first degree, solicitation to commit
murder in the first degree, conspiracy to commit murder in the first degree, kidnapping,
or misconduct involving a controlled substance in the first degree shall be sentenced to a
definite term of imprisonment of at least five years but not more than 99 years. A
defendant convicted of murder in the second degree or murder of an unborn child under
AS 11.41.150(a)(2) -- (4) shall be sentenced to a definite term of imprisonment of at least
10 years but not more than 99 years. A defendant convicted of murder in the second
degree shall be sentenced to a definite term of imprisonment of at least 20 years but not
more than 99 years when the defendant is convicted of the murder of a child under 16
years of age and the court finds by clear and convincing evidence that the defendant (1)
was a natural parent, a stepparent, an adoptive parent, a legal guardian, or a person
occupying a position of authority in relation to the child; or (2) caused the death of the
child by committing a crime against a person under AS 11.41.200 -- 11.41.530. In this
subsection, "legal guardian" and "position of authority" have the meanings given in AS
11.41.470.

(c) Except as provided in (1) of this section, a defendant convicted of a class A felony
may be sentenced to a definite term of imprisonment of not more than 20 years, and shall
be sentenced to a definite term within the following presumptive ranges, subject to
adjustment as provided in AS 12.55.155 -- 12.55.175:

(1) if the offense is a first felony conviction and does not involve circumstances
described in (2) of this subsection, five to eight years;

(2) if the offense is a first felony conviction

(A) and the defendant possessed a firearm, used a dangerous instrument, or caused
serious physical injury or death during the commission of the offense, or knowingly
directed the conduct constituting the offense at a uniformed or otherwise clearly
identified peace officer, fire fighter, correctional employee, emergency medical
technician, paramedic, ambulance attendant, or other emergency responder who was
engaged in the performance of official duties at the time of the offense, seven to 11 years;

(B) and the conviction is for manufacturing related to methamphetamine under AS
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11.71.020(a)(2)(A) or (B), seven to 11 years, if

(1) the manufacturing occurred in a building with reckless disregard that the
building was used as a permanent or temporary home or place of lodging for one or more
children under 18 years of age or the building was a place frequented by children; or

(11) in the course of manufacturing or in preparation for manufacturing, the
defendant obtained the assistance of one or more children under 18 years of age or one or
more children were present;

(3) if the offense is a second felony conviction, 10 to 14 years;

(4) if the offense is a third felony conviction and the defendant is not subject to
sentencing under (1) of this section, 15 to 20 years.

(d) Except as provided in (1) of this section, a defendant convicted of a class B felony
may be sentenced to a definite term of imprisonment of not more than 10 years, and shall
be sentenced to a definite term within the following presumptive ranges, subject to
adjustment as provided in AS 12.55.155 -- 12.55.175:

(1) if the offense is a first felony conviction and does not involve circumstances
described in (2) of this subsection, one to three years; a defendant sentenced under this
paragraph may, if the court finds it appropriate, be granted a suspended imposition of
sentence under AS 12.55.085 if, as a condition of probation under AS 12.55.086, the
defendant is required to serve an active term of imprisonment within the range specified
in this paragraph, unless the court finds that a mitigation factor under AS 12.55.155
applies;

(2) if the offense is a first felony conviction,

(A) the defendant violated AS 11.41.130, and the victim was a child under 16 years of
age, two to four years;

(B) two to four years if the conviction is for an attempt, solicitation, or conspiracy to
manufacture related to methamphetamine under AS 11.31 and AS 11.71.020(a)(2)(A) or
(B), and

(1) the attempted manufacturing occurred, or the solicited or conspired offense was
to have occurred, in a building with reckless disregard that the building was used as a
permanent or temporary home or place of lodging for one or more children under 18
years of age or the building was a place frequented by children; or

(i1) in the course of an attempt to manufacture, the defendant obtained the assistance
of one or more children under 18 years of age or one or more children were present;
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(3) if the offense is a second felony conviction, four to seven years;
(4) if the offense is a third felony conviction, six to 10 years.

(e) Except as provided in (1) of this section, a defendant convicted of a class C felony
may be sentenced to a definite term of imprisonment of not more than five years, and
shall be sentenced to a definite term within the following presumptive ranges, subject to
adjustment as provided in AS 12.55.155 -- 12.55.175:

(1) if the offense is a first felony conviction and does not involve circumstances
described in (4) of this subsection, zero to two years; a defendant sentenced under this
paragraph may, if the court finds it appropriate, be granted a suspended imposition of
sentence under AS 12.55.085, and the court may, as a condition of probation under AS
12.55.086, require the defendant to serve an active term of imprisonment within the range
specified in this paragraph;

(2) if the offense is a second felony conviction, two to four years;
(3) if the offense is a third felony conviction, three to five years;

(4) if the offense is a first felony conviction, and the defendant violated AS
08.54.720(a)(15), one to two years.

(f) If a defendant is sentenced under (a) or (b) of this section,

(1) imprisonment for the prescribed minimum or mandatory term may not be suspended
under AS 12.55.080;

(2) imposition of sentence may not be suspended under AS 12.55.085;

(3) imprisonment for the prescribed minimum or mandatory term may not be reduced,
except as provided in (j) of this section.

(g) If a defendant is sentenced under (c), (d), (e), or (i) of this section, except to the extent
permitted under AS 12.55.155 -- 12.55.175,

(1) imprisonment may not be suspended under AS 12.55.080 below the low end of the
presumptive range;

(2) and except as provided in (d)(1) or (e)(1) of this section, imposition of sentence may
not be suspended under AS 12.55.085;

(3) terms of imprisonment may not be otherwise reduced.

(h) Nothing in this section or AS 12.55.135 limits the discretion of the sentencing judge
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except as specifically provided. Nothing in (a) of this section limits the court's discretion
to impose a sentence of 99 years imprisonment, or to limit parole eligibility, for a person
convicted of murder in the first or second degree in circumstances other than those
enumerated in (a).

(1) A defendant convicted of

(1) sexual assault in the first degree, sexual abuse of a minor in the first degree, or
promoting prostitution in the first degree under AS 11.66.110(a)(2) may be sentenced to a
definite term of imprisonment of not more than 99 years and shall be sentenced to a
definite term within the following presumptive ranges, subject to adjustment as provided
in AS 12.55.155 -- 12.55.175:

(A) if the offense is a first felony conviction, the offense does not involve
circumstances described in (B) of this paragraph, and the victim was

(1) less than 13 years of age, 25 to 35 years;
(1) 13 years of age or older, 20 to 30 years;

(B) if the offense is a first felony conviction and the defendant possessed a firearm,
used a dangerous instrument, or caused serious physical injury during the commission of
the offense, 25 to 35 years;

(C) if the offense is a second felony conviction and does not involve circumstances
described in (D) of this paragraph, 30 to 40 years;

(D) if the offense is a second felony conviction and the defendant has a prior
conviction for a sexual felony, 35 to 45 years;

(E) if the offense is a third felony conviction and the defendant is not subject to
sentencing under (F) of this paragraph or (/') of this section, 40 to 60 years;

(F) if the offense is a third felony conviction, the defendant is not subject to
sentencing under (1) of this section, and the defendant has two prior convictions for
sexual felonies, 99 years;

(2) attempt, conspiracy, or solicitation to commit sexual assault in the first degree,
sexual abuse of a minor in the first degree, or promoting prostitution in the first degree
under AS 11.66.110(a)(2) may be sentenced to a definite term of imprisonment of not
more than 99 years and shall be sentenced to a definite term within the following
presumptive ranges, subject to adjustment as provided in AS 12.55.155 -- 12.55.175:

(A) if the offense is a first felony conviction, the offense does not involve
circumstances described in (B) of this paragraph, and the victim was

15
National Center for Prosecution of Child Abuse
National District Attorneys Association



(1) under 13 years of age, 20 to 30 years;
(1) 13 years of age or older, 15 to 30 years;

(B) if the offense is a first felony conviction and the defendant possessed a firearm,
used a dangerous instrument, or caused serious physical injury during the commission of
the offense, 25 to 35 years;

(C) if the offense is a second felony conviction and does not involve circumstances
described in (D) of this paragraph, 25 to 35 years;

(D) if the offense is a second felony conviction and the defendant has a prior
conviction for a sexual felony, 30 to 40 years;

(E) if the offense is a third felony conviction, the offense does not involve
circumstances described in (F) of this paragraph, and the defendant is not subject to
sentencing under (1) of this section, 35 to 50 years;

(F) if the offense is a third felony conviction, the defendant is not subject to
sentencing under (1) of this section, and the defendant has two prior convictions for
sexual felonies, 99 years;

(3) sexual assault in the second degree, sexual abuse of a minor in the second degree,
unlawful exploitation of a minor, or distribution of child pornography may be sentenced
to a definite term of imprisonment of not more than 99 years and shall be sentenced to a

definite term within the following presumptive ranges, subject to adjustment as provided
in AS 12.55.155 -- 12.55.175:

(A) if the offense is a first felony conviction, five to 15 years;

(B) if the offense is a second felony conviction and does not involve circumstances
described in (C) of this paragraph, 10 to 25 years;

(C) if the offense is a second felony conviction and the defendant has a prior
conviction for a sexual felony, 15 to 30 years;

(D) if the offense is a third felony conviction and does not involve circumstances
described in (E) of this paragraph, 20 to 35 years;

(E) if the offense is a third felony conviction and the defendant has two prior
convictions for sexual felonies, 99 years;

(4) sexual assault in the third degree, incest, indecent exposure in the first degree,
possession of child pornography, or attempt, conspiracy, or solicitation to commit sexual
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assault in the second degree, sexual abuse of a minor in the second degree, unlawful
exploitation of a minor, or distribution of child pornography, may be sentenced to a
definite term of imprisonment of not more than 99 years and shall be sentenced to a
definite term within the following presumptive ranges, subject to adjustment as provided
in AS 12.55.155 -- 12.55.175:

(A) if the offense is a first felony conviction, two to 12 years;

(B) if the offense is a second felony conviction and does not involve circumstances
described in (C) of this paragraph, eight to 15 years;

(C) if the offense is a second felony conviction and the defendant has a prior
conviction for a sexual felony, 12 to 20 years;

(D) if the offense is a third felony conviction and does not involve circumstances
described in (E) of this paragraph, 15 to 25 years;

(E) if the offense is a third felony conviction and the defendant has two prior
convictions for sexual felonies, 99 years.

(j) A defendant sentenced to a (1) mandatory term of imprisonment of 99 years under (a)
of this section may apply once for a modification or reduction of sentence under the
Alaska Rules of Criminal Procedure after serving one-half of the mandatory term without
consideration of good time earned under AS 33.20.010, or (2) definite term of
imprisonment under (1) of this section may apply once for a modification or reduction of
sentence under the Alaska Rules of Criminal Procedure after serving one-half of the
definite term. A defendant may not file and a court may not entertain more than one
motion for modification or reduction of a sentence subject to this subsection, regardless
of whether or not the court granted or denied a previous motion.

(k) [Repealed, § 32 ch 2 SLA 2005.]

(1) Notwithstanding any other provision of law, a defendant convicted of an unclassified
or class A felony offense, and not subject to a mandatory 99-year sentence under (a) of
this section, shall be sentenced to a definite term of imprisonment of 99 years when the
defendant has been previously convicted of two or more most serious felonies. If a
defendant is sentenced to a definite term under this subsection,

(1) imprisonment for the prescribed definite term may not be suspended under AS
12.55.080;

(2) imposition of sentence may not be suspended under AS 12.55.085;
(3) imprisonment for the prescribed definite term may not be reduced, except as

provided in (j) of this section.
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(m) Notwithstanding (a)(4) and (f) of this section, if a court finds that imposition of a
mandatory term of imprisonment of 99 years on a defendant subject to sentencing under
(a)(4) of this section would be manifestly unjust, the court may sentence the defendant to
a definite term of imprisonment otherwise permissible under (a) of this section.

(n) In imposing a sentence within a presumptive range under (c), (d), (e), or (1) of this
section, the total term, made up of the active term of imprisonment plus any suspended
term of imprisonment, must fall within the presumptive range, and the active term of
imprisonment may not fall below the lower end of the presumptive range.

(o) Other than for convictions subject to a mandatory 99-year sentence, the court shall
impose, in addition to an active term of imprisonment imposed under (i) of this section, a
minimum period of (1) suspended imprisonment of five years and a minimum period of
probation supervision of 15 years for conviction of an unclassified felony, (2) suspended
imprisonment of three years and a minimum period of probation supervision of 10 years
for conviction of a class A or class B felony, or (3) suspended imprisonment of two years
and a minimum period of probation supervision of five years for conviction of a class C
felony. The period of probation is in addition to any sentence received under (1) of this
section and may not be suspended or reduced. Upon a defendant's release from
confinement in a correctional facility, the defendant is subject to this probation
requirement and shall submit and comply with the terms and requirements of the
probation.

ARIZONA

ARIZ. REV. STAT. § 13-3620 (2011). DUTY TO REPORT ABUSE, PHYSICAL INJURY,
NEGLECT AND DENIAL OR DEPRIVATION OF MEDICAL OR SURGICAL CARE OR
NOURISHMENT OF MINORS; MEDICAL RECORDS; EXCEPTION; VIOLATION;
CLASSIFICATION; DEFINITIONS.

A. Any person who reasonably believes that a minor is or has been the victim of
physical injury, abuse, child abuse, a reportable offense or neglect that appears to have
been inflicted on the minor by other than accidental means or that is not explained by the
available medical history as being accidental in nature or who reasonably believes there
has been a denial or deprivation of necessary medical treatment or surgical care or
nourishment with the intent to cause or allow the death of an infant who is protected
under section 36-2281 shall immediately report or cause reports to be made of this
information to a peace officer or to child protective services in the department of
economic security, except if the report concerns a person who does not have care,
custody or control of the minor, the report shall be made to a peace officer only. A
member of the clergy, Christian Science practitioner or priest who has received a
confidential communication or a confession in that person's role as a member of the
clergy, Christian Science practitioner or a priest in the course of the discipline enjoined
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by the church to which the member of the clergy, Christian Science practitioner or priest
belongs may withhold reporting of the communication or confession if the member of the
clergy, Christian Science practitioner or priest determines that it is reasonable and
necessary within the concepts of the religion. This exemption applies only to the
communication or confession and not to personal observations the member of the clergy,
Christian Science practitioner or priest may otherwise make of the minor. For the
purposes of this subsection, "person" means:

1. Any physician, physician's assistant, optometrist, dentist, osteopath, chiropractor,
podiatrist, behavioral health professional, nurse, psychologist, counselor or social worker
who develops the reasonable belief in the course of treating a patient.

2. Any peace officer, member of the clergy, priest or Christian Science practitioner.
3. The parent, stepparent or guardian of the minor.

4. School personnel or domestic violence victim advocate who develop the reasonable
belief in the course of their employment.

5. Any other person who has responsibility for the care or treatment of the minor.

B. A report is not required under this section for conduct prescribed by sections 13-1404
and 13-1405 if the conduct involves only minors who are fourteen, fifteen, sixteen or
seventeen years of age and there is nothing to indicate that the conduct is other than
consensual.

C. If a physician, psychologist or behavioral health professional receives a statement
from a person other than a parent, stepparent, guardian or custodian of the minor during
the course of providing sex offender treatment that is not court ordered or that does not
occur while the offender is incarcerated in the state department of corrections or the
department of juvenile corrections, the physician, psychologist or behavioral health
professional may withhold the reporting of that statement if the physician, psychologist
or behavioral health professional determines it is reasonable and necessary to accomplish
the purposes of the treatment.

D. Reports shall be made immediately by telephone or in person and shall be followed by
a written report within seventy-two hours. The reports shall contain:

1. The names and addresses of the minor and the minor's parents or the person or
persons having custody of the minor, if known.

2. The minor's age and the nature and extent of the minor's abuse, child abuse, physical
injury or neglect, including any evidence of previous abuse, child abuse, physical injury
or neglect.
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3. Any other information that the person believes might be helpful in establishing the
cause of the abuse, child abuse, physical injury or neglect.

E. A health care professional who is regulated pursuant to title 32 and who, after a routine
newborn physical assessment of a newborn infant's health status or following notification
of positive toxicology screens of a newborn infant, reasonably believes that the newborn
infant may be affected by the presence of alcohol or a drug listed in section 13-3401 shall
immediately report this information, or cause a report to be made, to child protective
services in the department of economic security. For the purposes of this subsection,
"newborn infant" means a newborn infant who is under thirty days of age.

F. Any person other than one required to report or cause reports to be made under
subsection A of this section who reasonably believes that a minor is or has been a victim
of abuse, child abuse, physical injury, a reportable offense or neglect may report the
information to a peace officer or to child protective services in the department of
economic security, except if the report concerns a person who does not have care,
custody or control of the minor, the report shall be made to a peace officer only.

G. A person who has custody or control of medical records of a minor for whom a report
is required or authorized under this section shall make the records, or a copy of the
records, available to a peace officer or child protective services worker investigating the
minor's neglect, child abuse, physical injury or abuse on written request for the records
signed by the peace officer or child protective services worker. Records disclosed
pursuant to this subsection are confidential and may be used only in a judicial or
administrative proceeding or investigation resulting from a report required or authorized
under this section.

H. When telephone or in-person reports are received by a peace officer, the officer shall
immediately notify child protective services in the department of economic security and
make the information available to them. Notwithstanding any other statute, when child
protective services receives these reports by telephone or in person, it shall immediately
notify a peace officer in the appropriate jurisdiction.

I. Any person who is required to receive reports pursuant to subsection A of this section
may take or cause to be taken photographs of the minor and the vicinity involved.
Medical examinations of the involved minor may be performed.

J. A person who furnishes a report, information or records required or authorized under
this section, or a person who participates in a judicial or administrative proceeding or
investigation resulting from a report, information or records required or authorized under
this section, is immune from any civil or criminal liability by reason of that action unless
the person acted with malice or unless the person has been charged with or is suspected
of abusing or neglecting the child or children in question.

K. Except for the attorney client privilege or the privilege under subsection L of this
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section, no privilege applies to any:

1. Civil or criminal litigation or administrative proceeding in which a minor's neglect,
dependency, abuse, child abuse, physical injury or abandonment is an issue.

2. Judicial or administrative proceeding resulting from a report, information or records
submitted pursuant to this section.

3. Investigation of a minor's child abuse, physical injury, neglect or abuse conducted by
a peace officer or child protective services in the department of economic security.

L. In any civil or criminal litigation in which a child's neglect, dependency, physical
injury, abuse, child abuse or abandonment is an issue, a member of the clergy, a Christian
Science practitioner or a priest shall not, without his consent, be examined as a witness
concerning any confession made to him in his role as a member of the clergy, a Christian
Science practitioner or a priest in the course of the discipline enjoined by the church to
which he belongs. Nothing in this subsection discharges a member of the clergy, a
Christian Science practitioner or a priest from the duty to report pursuant to subsection A
of this section.

M. If psychiatric records are requested pursuant to subsection G of this section, the
custodian of the records shall notify the attending psychiatrist, who may excise from the
records, before they are made available:

1. Personal information about individuals other than the patient.

2. Information regarding specific diagnosis or treatment of a psychiatric condition, if
the attending psychiatrist certifies in writing that release of the information would be
detrimental to the patient's health or treatment.

N. If any portion of a psychiatric record is excised pursuant to subsection M of this
section, a court, upon application of a peace officer or child protective services worker,
may order that the entire record or any portion of the record that contains information
relevant to the reported abuse, child abuse, physical injury or neglect be made available
to the peace officer or child protective services worker investigating the abuse, child
abuse, physical injury or neglect.

O. A person who violates this section is guilty of a class 1 misdemeanor, except if the
failure to report involves a reportable offense, the person is guilty of a class 6 felony.

P. For the purposes of this section:
1. "Abuse" has the same meaning prescribed in section 8-201.

2. "Child abuse" means child abuse pursuant to section 13-3623.
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3. "Neglect" has the same meaning prescribed in section 8-201.
4. "Reportable offense" means any of the following:
(a) Any offense listed in chapters 14 and 35.1 of this title or section 13-3506.01.

(b) Surreptitious photographing, videotaping, filming or digitally recording of a minor
pursuant to section 13-3019.

(c) Child prostitution pursuant to section 13-3212.
(d) Incest pursuant to section 13-3608.

Ariz. Rev. Stat. § 13-3623 (2011). CHILD OR VULNERABLE ADULT ABUSE; EMOTIONAL
ABUSE; CLASSIFICATION; EXCEPTIONS; DEFINITIONS.

A. Under circumstances likely to produce death or serious physical injury, any person
who causes a child or vulnerable adult to suffer physical injury or, having the care or
custody of a child or vulnerable adult, who causes or permits the person or health of the
child or vulnerable adult to be injured or who causes or permits a child or vulnerable
adult to be placed in a situation where the person or health of the child or vulnerable adult
is endangered is guilty of an offense as follows:

1. If done intentionally or knowingly, the offense is a class 2 felony and if the victim is
under fifteen years of age it is punishable pursuant to section 13-705.

2. If done recklessly, the offense is a class 3 felony.
3. If done with criminal negligence, the offense is a class 4 felony.

B. Under circumstances other than those likely to produce death or serious physical
injury to a child or vulnerable adult, any person who causes a child or vulnerable adult to
suffer physical injury or abuse or, having the care or custody of a child or vulnerable
adult, who causes or permits the person or health of the child or vulnerable adult to be
injured or who causes or permits a child or vulnerable adult to be placed in a situation
where the person or health of the child or vulnerable adult is endangered is guilty of an
offense as follows:

1. If done intentionally or knowingly, the offense is a class 4 felony.
2. If done recklessly, the offense is a class 5 felony.
3. If done with criminal negligence, the offense is a class 6 felony.

C. For the purposes of subsections A and B of this section, the terms endangered and
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abuse include but are not limited to circumstances in which a child or vulnerable adult is
permitted to enter or remain in any structure or vehicle in which volatile, toxic or
flammable chemicals are found or equipment is possessed by any person for the purpose
of manufacturing a dangerous drug in violation of section 13-3407, subsection A,
paragraph 3 or 4. Notwithstanding any other provision of this section, a violation
committed under the circumstances described in this subsection does not require that a
person have care or custody of the child or vulnerable adult.

D. A person who intentionally or knowingly engages in emotional abuse of a vulnerable
adult who is a patient or resident in any setting in which health care, health-related
services or assistance with one or more of the activities of daily living is provided or,
having the care or custody of a vulnerable adult, who intentionally or knowingly subjects
or permits the vulnerable adult to be subjected to emotional abuse is guilty of a class 6
felony.

E. This section does not apply to:

1. A health care provider as defined in section 36-3201 who permits a patient to die or
the patient's condition to deteriorate by not providing health care if that patient refuses
that care directly or indirectly through a health care directive as defined in section 36-
3201, through a surrogate pursuant to section 36-3231 or through a court appointed
guardian as provided for in title 14, chapter 5, article 3.

2. A vulnerable adult who is being furnished spiritual treatment through prayer alone
and who would not otherwise be considered to be abused, neglected or endangered if
medical treatment were being furnished.

F. For the purposes of this section:

1. "Abuse", when used in reference to a child, means abuse as defined in section 8-201,
except for those acts in the definition that are declared unlawful by another statute of this
title and, when used in reference to a vulnerable adult, means:

(a) Intentional infliction of physical harm.

(b) Injury caused by criminally negligent acts or omissions.
(c) Unlawful imprisonment, as described in section 13-1303.
(d) Sexual abuse or sexual assault.

2. "Child" means an individual who is under eighteen years of age.

3. "Emotional abuse" means a pattern of ridiculing or demeaning a vulnerable adult,
making derogatory remarks to a vulnerable adult, verbally harassing a vulnerable adult or
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threatening to inflict physical or emotional harm on a vulnerable adult.

4. "Physical injury" means the impairment of physical condition and includes any skin
bruising, pressure sores, bleeding, failure to thrive, malnutrition, dehydration, burns,
fracture of any bone, subdural hematoma, soft tissue swelling, injury to any internal
organ or any physical condition that imperils health or welfare.

5. "Serious physical injury" means physical injury that creates a reasonable risk of
death or that causes serious or permanent disfigurement, serious impairment of health or
loss or protracted impairment of the function of any bodily organ or limb.

6. "Vulnerable adult" means an individual who is eighteen years of age or older and
who is unable to protect himself from abuse, neglect or exploitation by others because of
a mental or physical impairment.

ARKANSAS

Ark. Code Ann. § 5-27-230 (2011). EXPOSURE OF CHILD TO A CHEMICAL SUBSTANCE
OR METHAMPHETAMINE.
(a) As used in this section:

(1) (A) "Chemical substance" means a substance intended to be used as a precursor in
the manufacture of methamphetamine, or any other chemical intended to be used in the
manufacture of methamphetamine.

(B) Intent may be demonstrated by the substance's:
(1) Use;
(11) Quantity;
(111) Manner of storage; or

(iv) Proximity to another precursor or equipment used to manufacture
methamphetamine;

(2) "Child" means any person under eighteen (18) years of age; and

(3) "Methamphetamine" has the same meaning as provided in the Uniform Controlled
Substances Act, § 5-64-101 et seq.

(b) (1) Any adult who, with the intent to manufacture methamphetamine, knowingly
causes or permits a child to be exposed to, ingest, inhale, or have any contact with a
chemical substance or methamphetamine is guilty of a Class C felony.
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(2) Any adult who violates subdivision (b)(1) of this section is guilty of a Class B
felony if a child suffers physical injury or serious physical injury because of the violation.

Ark. Code Ann. § 5-64-406 (2011). DISTRIBUTION TO MINORS -- ENHANCED
PENALTIES.

(a) Any person eighteen (18) years of age or over who violates § 5-64-401(a) by
distributing a controlled substance listed in Schedule I or Schedule II that is a narcotic
drug or methamphetamine to a person under eighteen (18) years of age who is at least
three (3) years his or her junior is punishable by the fine authorized by § 5-64-401(a)(1),
by a term of imprisonment of up to twice that authorized by § 5-64-401(a)(1), or by both.

(b) Any person eighteen (18) years of age or over who violates § 5-64-401 by distributing
any other controlled substance listed in Schedule I, Schedule II, Schedule III, Schedule
IV, or Schedule V to a person under eighteen (18) years of age who is at least three (3)
years his junior is punishable by the fine authorized by § 5-64-401(a)(2), (3), or (4), by a
term of imprisonment up to twice that authorized by § 5-64-401(a)(2), (3), or (4), or both.

CALIFORNIA

Cal. Penal Code § 273A (2011). WILLFUL HARM OR INJURY TO CHILD; ENDANGERING
PERSON OR HEALTH; PUNISHMENT; CONDITIONS OF PROBATION.

(a) Any person who, under circumstances or conditions likely to produce great bodily
harm or death, willfully causes or permits any child to suffer, or inflicts thereon
unjustifiable physical pain or mental suffering, or having the care or custody of any child,
willfully causes or permits the person or health of that child to be injured, or willfully
causes or permits that child to be placed in a situation where his or her person or health is
endangered, shall be punished by imprisonment in a county jail not exceeding one year,
or in the state prison for two, four, or six years.

(b) Any person who, under circumstances or conditions other than those likely to produce
great bodily harm or death, willfully causes or permits any child to suffer, or inflicts
thereon unjustifiable physical pain or mental suffering, or having the care or custody of
any child, willfully causes or permits the person or health of that child to be injured, or
willfully causes or permits that child to be placed in a situation where his or her person or
health may be endangered, is guilty of a misdemeanor.

(c) If a person is convicted of violating this section and probation is granted, the court
shall require the following minimum conditions of probation:

(1) A mandatory minimum period of probation of 48 months.

(2) A criminal court protective order protecting the victim from further acts of violence
or threats, and, if appropriate, residence exclusion or stay-away conditions.
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)

(A) Successful completion of no less than one year of a child abuser's treatment
counseling program approved by the probation department. The defendant shall be
ordered to begin participation in the program immediately upon the grant of probation.
The counseling program shall meet the criteria specified in Section 273.1. The defendant
shall produce documentation of program enrollment to the court within 30 days of
enrollment, along with quarterly progress reports.

(B) The terms of probation for offenders shall not be lifted until all reasonable fees due
to the counseling program have been paid in full, but in no case shall probation be
extended beyond the term provided in subdivision (a) of Section 1203.1. If the court finds
that the defendant does not have the ability to pay the fees based on the defendant's
changed circumstances, the court may reduce or waive the fees.

(4) If the offense was committed while the defendant was under the influence of drugs or
alcohol, the defendant shall abstain from the use of drugs or alcohol during the period of
probation and shall be subject to random drug testing by his or her probation officer.

(5) The court may waive any of the above minimum conditions of probation upon a
finding that the condition would not be in the best interests of justice. The court shall
state on the record its reasons for any waiver.

Cal. Penal Code § 11165.13 (2011). MATERNAL SUBSTANCE ABUSE; POSITIVE
TOXICOLOGY SCREEN AT TIME OF DELIVERY; BASIS FOR REPORTING CHILD ABUSE OR
NEGLECT; ASSESSMENT OF NEEDS

For purposes of this article, a positive toxicology screen at the time of the delivery of an
infant is not in and of itself a sufficient basis for reporting child abuse or neglect.
However, any indication of maternal substance abuse shall lead to an assessment of the
needs of the mother and child pursuant to Section 123605 of the Health and Safety Code.
If other factors are present that indicate risk to a child, then a report shall be made.
However, a report based on risk to a child which relates solely to the inability of the
parent to provide the child with regular care due to the parent's substance abuse shall be
made only to a county welfare or probation department, and not to a law enforcement
agency.

Cal. Penal Code § 12022.95 (2011). WILLFUL HARM OR INJURY RESULTING IN DEATH
OF CHILD; SENTENCE ENHANCEMENT; PROCEDURAL REQUIREMENTS

Any person convicted of a violation of Section 273a, who under circumstances or
conditions likely to produce great bodily harm or death, willfully causes or permits any
child to suffer, or inflicts thereon unjustifiable physical pain or injury that results in
death, or having the care or custody of any child, under circumstances likely to produce
great bodily harm or death, willfully causes or permits that child to be injured or harmed,
and that injury or harm results in death, shall receive a four-year enhancement for each
violation, in addition to the sentence provided for that conviction. Nothing in this
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paragraph shall be construed as affecting the applicability of subdivision (a) of Section

187 or Section 192. This section shall not apply unless the allegation is included within
an accusatory pleading and admitted by the defendant or found to be true by the trier of
fact.

Cal. Penal Code § 13879.80 (2011). WRITTEN POLICIES FOR RESPONSE TO NARCOTICS
CRIME SCENES WHERE CHILD LIVES; ADOPTION AND IMPLEMENTATION; CHILDREN’S
BEST INTERESTS.

(a) Every law enforcement and social services agency in this state is encouraged to
develop, adopt, and implement written policies and standards for their response to
narcotics crime scenes where a child is either immediately present or where there is
evidence that a child lives, by January 1, 2005. These policies shall reflect the fact that
exposing a child to the manufacturing, trafficking, and use of narcotics is criminal
conduct and that a response coordinated by law enforcement and social services agencies
is essential to the child's health and welfare.

(b) The needs of a drug endangered child are best served with written policies
encouraging the arrest of an individual for child endangerment where there is probable
cause that an offense has been committed coordinated with an appropriate investigation
of the child's welfare by child protective agencies. Protocols that encourage a dependency
investigation contemporaneous with a law enforcement investigation at a narcotics crime
scene, when appropriate, are consistent with a child's best interest.

Cal. Penal Code § 13879.81 (2011). MULTIJURISDICTIONAL GROUPS TO ADDRESS
WELFARE OF CHILDREN ENDANGERED BY PARENTAL DRUG USE; STANDARDS AND
PROTOCOLS [CIVIL]

Communities are encouraged to form multijurisdictional groups that include law
enforcement officers, prosecutors, public health professionals, and social workers to
address the welfare of children endangered by parental drug use. These coordinated
groups should develop standards and protocols, evidenced by memorandums of
understanding, that address the following:

(a) Felony and misdemeanor arrests.

(b) Immediate response of protective social workers to a narcotics crime scene involving
a child.

(c) Outsourcing protective social workers to law enforcement.
(d) Dependency investigations.

(e) Forensic drug testing and interviewing.

(f) Decontamination of a child found in a lab setting.

(g) Medical examinations and developmental evaluations.
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(h) Creation of two hours of P.O.S.T. drug endangered children awareness training.

CAL HEALTH & SAFETY CODE § 11379.7 (2011). CONVICTIONS FOR SPECIFIED
VIOLATIONS INVOLVING METHAMPHETAMINE OR PHENCYCLIDINE; STRUCTURES
WHERE UNDERAGE CHILD PRESENT; GREAT BODILY INJURY SUFFERED BY UNDERAGE
CHILD; ADDITIONAL PUNISHMENT

(a) Except as provided in subdivision (b), any person convicted of a violation of
subdivision (a) of Section 11379.6 or Section 11383, or of an attempt to violate
subdivision (a) of Section 11379.6 or Section 11383, as those sections relate to
methamphetamine or phencyclidine, when the commission or attempted commission of
the crime occurs in a structure where any child under 16 years of age is present, shall, in
addition and consecutive to the punishment prescribed for the felony of which he or she
has been convicted, be punished by an additional term of two years in the state prison.

(b) Any person convicted of a violation of subdivision (a) of Section 11379.6 or Section
11383, or of an attempt to violate subdivision (a) of Section 11379.6 or Section 11383, as
those sections relate to methamphetamine or phencyclidine, where the commission of the
crime causes any child under 16 years of age to suffer great bodily injury, shall, in
addition and consecutive to the punishment prescribed for the felony of which he or she
has been convicted, be punished by an additional term of five years in the state prison.

(c) As used in this section, "structure" means any house, apartment building, shop,
warehouse, barn, building, vessel, railroad car, cargo container, motor vehicle, housecar,
trailer, trailer coach, camper, mine, floating home, or other enclosed structure capable of
holding a child and manufacturing equipment.

(d) As used in this section, "great bodily injury" has the same meaning as defined in
Section 12022.7 of the Penal Code.

Cal Health & Safety Code § 123605 (2011). ASSESSMENT OF NEEDS; PROTOCOL; USE;
PURPOSE

(a) Each county shall establish protocols between county health departments, county
welfare departments, and all public and private hospitals in the county, regarding the
application and use of an assessment of the needs of, and a referral for, a substance
exposed infant to a county welfare department pursuant to Section 11165.13 of the Penal
Code.

(b) The assessment of the needs shall be performed by a health practitioner, as defined in
Section 11165.8 of the Penal Code, or a medical social worker. The needs assessment
shall be performed before the infant is released from the hospital.

(c) The purpose of the assessment of the needs is to do all of the following:
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(1) Identify needed services for the mother, child, or family, including, where applicable,
services to assist the mother caring for her child and services to assist maintaining
children in their homes.

(2) Determine the level of risk to the newborn upon release to the home and the
corresponding level of services and intervention, if any, necessary to protect the
newborn's health and safety, including a referral to the county welfare department for
child welfare services.

(3) Gather data for information and planning purposes.

COLORADO

Colo. Reyv. Stat. § 13-21-804 (2011). DAMAGES—PERSONS INJURED BY AN INDIVIDUAL
ILLEGAL DRUG USER [CIVIL]

(1) Any one or more of the following persons may bring an action for damages caused by
an individual's use of an illegal drug within this state:

(a) A parent, legal guardian, child, spouse, or sibling of the individual illegal drug user;

(b) An employer of an individual illegal drug user;

(c) A medical facility, insurer, governmental entity, employer, or other entity that funded
a drug treatment program or employee assistance program for the individual illegal drug
user or that otherwise expended money on behalf of the individual illegal drug user or a
dependent of the individual illegal drug user; and

(d) A person injured as a result of the willful, reckless, or negligent actions of an
individual illegal drug user.

(2)(a) A person entitled to seek damages under this section may seek damages from one
or more of the following:

(I) A person who sold, administered, or furnished, or is in the chain of distribution of, an
illegal drug used by the individual illegal drug user;

(IT) A person who knowingly participated in the marketing or distribution in the state of
Colorado of the specified illegal drug used by an individual illegal drug user during the
individual drug user's period of illegal drug use.
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(b) Nothing in this section shall be deemed to authorize a suit against an employer of a
person described in paragraph (a) of this subsection (2) if the employer had no knowledge
of the actions of the person giving rise to the claim under this section.

(3) The standard of proof for establishing liability under this section shall be by clear and
convincing evidence.

(4) A person entitled to bring an action under this section may recover all of the
following damages:

(a) Economic damages, including but not limited to the cost of treatment and
rehabilitation, medical expenses, or any other pecuniary loss proximately caused by an
individual's use of an illegal drug;

(b) Noneconomic damages, including but not limited to pain and suffering,
disfigurement, loss of enjoyment, loss of companionship and consortium, and other
nonpecuniary loss proximately caused by an individual's use of an illegal drug;

(c) Exemplary damages;

(d) Reasonable attorney fees incurred as a result of bringing an action under this section;
and

(e) Costs of suit, including but not limited to expenses for expert witnesses and expenses
for investigative services to determine the identity of the defendants and the location of
any assets of the defendants.

Colo. Rev. Stat. § 18-6-401 (2011). CHILD ABUSE.

(1) (a) A person commits child abuse if such person causes an injury to a child's life or
health, or permits a child to be unreasonably placed in a situation that poses a threat of
injury to the child's life or health, or engages in a continued pattern of conduct that results
in malnourishment, lack of proper medical care, cruel punishment, mistreatment, or an
accumulation of injuries that ultimately results in the death of a child or serious bodily
injury to a child.

(b) (I) Except as otherwise provided in subparagraph (III) of this paragraph (b), a person
commits child abuse if such person excises or infibulates, in whole or in part, the labia
majora, labia minora, vulva, or clitoris of a female child. A parent, guardian, or other
person legally responsible for a female child or charged with the care or custody of a
female child commits child abuse if he or she allows the excision or infibulation, in
whole or in part, of such child's labia majora, labia minora, vulva, or clitoris.
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(IT) Belief that the conduct described in subparagraph (I) of this paragraph (b) is required
as a matter of custom, ritual, or standard practice or consent to the conduct by the child
on whom it is performed or by the child's parent or legal guardian shall not be an
affirmative defense to a charge of child abuse under this paragraph (b).

(IIT) A surgical procedure as described in subparagraph (I) of this paragraph (b) is not a
crime if the procedure:

(A) Is necessary to preserve the health of the child on whom it is performed and is
performed by a person licensed to practice medicine under article 36 of title 12, C.R.S.;
or

(B) Is performed on a child who is in labor or who has just given birth and is performed
for medical purposes connected with that labor or birth by a person licensed to practice
medicine under article 36 of title 12, C.R.S.

(IV) If the district attorney having jurisdiction over a case arising under this paragraph (b)
has a reasonable belief that any person arrested or charged pursuant to this paragraph (b)
1s not a citizen or national of the United States, the district attorney shall report such
information to the immigration and naturalization service in an expeditious manner.

(c) (I) A person commits child abuse if, in the presence of a child, or on the premises
where a child is found, or where a child resides, or in a vehicle containing a child, the
person knowingly engages in the manufacture or attempted manufacture of a controlled
substance, as defined by section 18-18-102 (5), or knowingly possesses ephedrine,
pseudoephedrine, or phenylpropanolamine, or their salts, isomers, or salts of isomers,
with the intent to use the product as an immediate precursor in the manufacture of a
controlled substance. It shall be no defense to the crime of child abuse, as described in
this subparagraph (I), that the defendant did not know a child was present, a child could
be found, a child resided on the premises, or that a vehicle contained a child.

(IT) A parent or lawful guardian of a child or a person having the care or custody of a
child who knowingly allows the child to be present at or reside at a premises or to be in a
vehicle where the parent, guardian, or person having care or custody of the child knows
or reasonably should know another person is engaged in the manufacture or attempted
manufacture of methamphetamine commits child abuse.

(III) A parent or lawful guardian of a child or a person having the care or custody of a
child who knowingly allows the child to be present at or reside at a premises or to be in a
vehicle where the parent, guardian, or person having care or custody of the child knows
or reasonably should know another person possesses ephedrine, pseudoephedrine, or
phenylpropanolamine, or their salts, isomers, or salts of isomers, with the intent to use the
product as an immediate precursor in the manufacture of methamphetamine commits
child abuse.
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(2) In this section, "child" means a person under the age of sixteen years.

(3) The statutory privilege between patient and physician and between husband and wife
shall not be available for excluding or refusing testimony in any prosecution for a
violation of this section.

(4) No person, other than the perpetrator, complicitor, coconspirator, or accessory, who
reports an instance of child abuse to law enforcement officials shall be subjected to
criminal or civil liability for any consequence of making such report unless he knows at
the time of making it that it is untrue.

(5) Deferred prosecution is authorized for a first offense under this section unless the
provisions of subsection (7.5) of this section or section 18-6-401.2 apply.

(6) Repealed.
(7) (a) Where death or injury results, the following shall apply:

(I) When a person acts knowingly or recklessly and the child abuse results in death to the
child, it is a class 2 felony except as provided in paragraph (c) of this subsection (7).

(IT) When a person acts with criminal negligence and the child abuse results in death to
the child, it is a class 3 felony.

(IIT) When a person acts knowingly or recklessly and the child abuse results in serious
bodily injury to the child, it is a class 3 felony.

(IV) When a person acts with criminal negligence and the child abuse results in serious
bodily injury to the child, it is a class 4 felony.

(V) When a person acts knowingly or recklessly and the child abuse results in any injury
other than serious bodily injury, it is a class 1 misdemeanor; except that, if it is
committed under the circumstances described in paragraph (e) of this subsection (7), then
it is a class 5 felony.

(VD) When a person acts with criminal negligence and the child abuse results in any
injury other than serious bodily injury to the child, it is a class 2 misdemeanor; except
that, if it is committed under the circumstances described in paragraph (e) of this
subsection (7), then it is a class 5 felony.

(b) Where no death or injury results, the following shall apply:

(I) An act of child abuse when a person acts knowingly or recklessly is a class 2
misdemeanor; except that, if it is committed under the circumstances described in
paragraph (e) of this subsection (7), then it is a class 5 felony.
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(IT) An act of child abuse when a person acts with criminal negligence is a class 3
misdemeanor; except that, if it is committed under the circumstances described in
paragraph (e) of this subsection (7), then it is a class 5 felony.

(c) When a person knowingly causes the death of a child who has not yet attained twelve
years of age and the person committing the offense is one in a position of trust with
respect to the child, such person commits the crime of murder in the first degree as
described in section 18-3-102 (1) (f).

(d) When a person commits child abuse as described in paragraph (c) of subsection (1) of
this section, it is a class 3 felony.

(e) A person who has previously been convicted of a violation of this section or of an
offense in any other state, the United States, or any territory subject to the jurisdiction of
the United States that would constitute child abuse if committed in this state and who
commits child abuse as provided in subparagraph (V) or (VI) of paragraph (a) of this
subsection (7) or as provided in subparagraph (I) or (II) of paragraph (b) of this
subsection (7) commits a class 5 felony if the trier of fact finds that the new offense
involved any of the following acts:

(I) The defendant, who was in a position of trust, as described in section 18-3-401 (3.5),
in relation to the child, participated in a continued pattern of conduct that resulted in the
child's malnourishment or failed to ensure the child's access to proper medical care;

(IT) The defendant participated in a continued pattern of cruel punishment or
unreasonable isolation or confinement of the child;

(IIT) The defendant made repeated threats of harm or death to the child or to a significant
person in the child's life, which threats were made in the presence of the child;

(IV) The defendant committed a continued pattern of acts of domestic violence, as that
term is defined in section 18-6-800.3, in the presence of the child; or

(V) The defendant participated in a continued pattern of extreme deprivation of hygienic
or sanitary conditions in the child's daily living environment.

(7.3) Felony child abuse is an extraordinary risk crime that is subject to the modified
presumptive sentencing range specified in section 18-1.3-401 (10). Misdemeanor child
abuse 1s an extraordinary risk crime that is subject to the modified sentencing range
specified in section 18-1.3-501 (3).

(7.5) If a defendant is convicted of the class 2 or class 3 felony of child abuse under
subparagraph (I) or (III) of paragraph (a) of subsection (7) of this section, the court shall
sentence the defendant in accordance with section 18-1.3-401 (8) (d).
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(8) Repealed.

(9) If a parent is charged with permitting a child to be unreasonably placed in a situation
that poses a threat of injury to the child's life or health, pursuant to paragraph (a) of
subsection (1) of this section, and the child was seventy-two hours old or younger at the
time of the alleged offense, it shall be an affirmative defense to such charge that the
parent safely, reasonably, and knowingly handed the child over to a firefighter, as defined
in section 18-3-201 (1), or to a hospital staff member who engages in the admission, care,
or treatment of patients, when such firefighter is at a fire station or such hospital staff
member is at a hospital.

Colo. Rev. Stat. § 18-18-405 (2011). UNLAWFUL DISTRIBUTION, MANUFACTURING,
DISPENSING, SALE, OR POSSESSION

(1)(a) Except as authorized by part 3 of article 22 of title 12, C.R.S., or by part 2 or 3 of
this article, it is unlawful for any person knowingly to manufacture, dispense, sell, or
distribute, or to possess with intent to manufacture, dispense, sell, or distribute, a
controlled substance; or induce, attempt to induce, or conspire with one or more other
persons, to manufacture, dispense, sell, distribute, or possess with intent to manufacture,
dispense, sell, or distribute, a controlled substance; or possess one or more chemicals or
supplies or equipment with intent to manufacture a controlled substance.

(b) As used in this subsection (1), “dispense” does not include labeling, as defined in
section 12-22-102(16), C.R.S.

(2)(a) Except as is otherwise provided for offenses concerning marijuana and marijuana
concentrate in section 18-18-406 and for offenses involving minors in section 18-18-
407(1)(g), any person who violates any of the provisions of subsection (1) of this section:

() In the case of a controlled substance listed in schedule I or II of part 2 of this article,
commits:

(A) A class 3 felony; or

(B) A class 2 felony, if the violation is committed subsequent to a prior conviction in this
or any other state, the United States, or any territory subject to the jurisdiction of the
United States of a violation to which this subparagraph (I) applies or would apply if
convicted in this state;

(IT) In the case of a controlled substance listed in schedule III of part 2 of this article,
commits:
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(A) A class 4 felony; or

(B) A class 3 felony, if the violation is committed subsequent to any prior conviction in
this or any other state, the United States, or any territory subject to the jurisdiction of the
United States of a violation to which subparagraph (I) of this paragraph (a) or this
subparagraph (II) applies or would apply if convicted in this state;

(IIT) In the case of a controlled substance listed in schedule IV of part 2 of this article,
commits:

(A) A class 5 felony; or

(B) A class 4 felony, if the violation is committed subsequent to a prior conviction in this
or any other state, the United States, or any territory subject to the jurisdiction of the
United States of a violation to which subparagraph (I) or (II) of this paragraph (a) or this
subparagraph (III) applies or would apply if convicted in this state;

(IV) In the case of a controlled substance listed in schedule V of part 2 of this article,
commits:

(A) A class 1 misdemeanor; or

(B) A class 5 felony, if the violation is committed subsequent to any prior conviction in
this or any other state, the United States, or any territory subject to the jurisdiction of the
United States of a violation to which subparagraph (I), (I1), or (III) of this paragraph (a)
or this subparagraph (IV) applies or would apply if convicted in this state.

(b) Repealed by Laws 2007, Ch. 383, § 10, eff. July 1, 2007.
(2.1) Repealed by Laws 2007, Ch. 383, § 10, eff. July 1, 2007.
(2.3)(a) Deleted by Laws 2010, Ch. 259, § 3, eff. Aug. 11, 2010.
(b) Repealed by Laws 2007, Ch. 383, § 10, eff. July 1, 2007.

(2.5)(a) Notwithstanding the provisions of subparagraph (III) of paragraph (a) of
subsection (2) of this section, a person who violates the provisions of subsection (1) of
this section with regard to flunitrazepam or ketamine commits a class 3 felony; except
that the person commits a class 2 felony if the violation is committed subsequent to a
prior conviction in this or any other state, the United States, or any territory subject to the
jurisdiction of the United States of a violation involving flunitrazepam or ketamine or to
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which subparagraph (I) of paragraph (a) of subsection (2) of this section applies or would
apply if convicted in this state.

(b) Any person convicted of violating the provisions of subsection (1) of this section with
regard to flunitrazepam or ketamine shall be subject to the mandatory sentencing
provisions of subsection (3) of this section.

(c) Repealed by Laws 2007, Ch. 383, § 10, eff. July 1, 2007.
(2.6) Repealed by Laws 2007, Ch. 383, § 10, eff. July 1, 2007.

(3)(a) Unless a greater sentence is required pursuant to the provisions of another statute,
any person convicted pursuant to subparagraph (I) of paragraph (a) of subsection (2) of
this section for knowingly manufacturing, dispensing, selling, distributing, or possessing
with intent to manufacture, dispense, sell, or distribute, or inducing, attempting to induce,
or conspiring with one or more other persons, to manufacture, dispense, sell, distribute, or
possess with intent to manufacture, dispense, sell, or distribute an amount that is or has
been represented to be:

(I) At least twenty-five grams or one ounce but less than four hundred fifty grams of any
material, compound, mixture, or preparation that contains a schedule I or schedule II
controlled substance as listed in section 18-18-203 or 18-18-204 shall be sentenced to the
department of corrections for at least the minimum term of incarceration in the
presumptive range provided for such offense in section 18-1.3-401(1)(a) with regard to
offenses other than manufacturing, dispensing, selling, distributing, or possessing with
intent to manufacture, dispense, sell, or distribute, and for at least the minimum term of
incarceration in the presumptive range provided for such offense in section 18-1.3-
401(1)(a) as modified pursuant to section 18-1.3-401(10) with regard to manufacturing,
dispensing, selling, distributing, or possessing with intent to manufacture, dispense, sell,
or distribute;

(IT) At least four hundred fifty grams or one pound but less than one thousand grams of
any material, compound, mixture, or preparation that contains a schedule I or schedule 11
controlled substance as listed in section 18-18-203 or 18-18-204 shall be sentenced to the
department of corrections for a term of at least the midpoint of the presumptive range but
not more than twice the maximum presumptive range provided for such offense in
section 18-1.3-401(1)(a) with regard to offenses other than manufacturing, dispensing,
selling, distributing, or possessing with intent to manufacture, dispense, sell, or distribute,
and for a term of at least the midpoint of the presumptive range but not more than twice
the maximum presumptive range provided for such offense in section 18-1.3-401(1)(a) as
modified pursuant to section 18-1.3-401(10) with regard to manufacturing, dispensing,
selling, distributing, or possessing with intent to manufacture, dispense, sell, or distribute;
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(IIT) One thousand grams or one kilogram or more of any material, compound, mixture,
or preparation that contains a schedule I or schedule II controlled substance as listed in
section 18-18-203 or 18-18-204 shall be sentenced to the department of corrections for a
term greater than the maximum presumptive range but not more than twice the maximum
presumptive range provided for such offense in section 18-1.3-401(1)(a) with regard to
offenses other than manufacturing, dispensing, selling, distributing, or possessing with
intent to manufacture, dispense, sell, or distribute, and for a term greater than the
maximum presumptive range but not more than twice the maximum presumptive range
provided for such offense in section 18-1.3-401(1)(a) as modified pursuant to section 18-
1.3-401(10) with regard to manufacturing, dispensing, selling, distributing, or possessing
with intent to manufacture, dispense, sell, or distribute.

(b) In addition to any other penalty imposed under this subsection (3), upon conviction, a
person who violates this subsection (3) shall be fined not less than one thousand dollars
but not more than five hundred thousand dollars. For offenses committed on or after July
1, 1985, the fine shall be in an amount within the presumptive range set out in section 18-
1.3-401(1)(a)(IIT).

(3.5) The felony offense of unlawfully manufacturing, dispensing, selling, distributing, or
possessing with intent to unlawfully manufacture, dispense, sell, or distribute a controlled
substance is an extraordinary risk crime that is subject to the modified presumptive
sentencing range specified in section 18-1.3-401(10).

(4) Repealed by Laws 1997, H.B.97-1077, § 10, eff. July 1, 1997.

(5) When a person commits unlawful distribution, manufacture, dispensing, sale, or
possession with intent to manufacture, dispense, sell, or distribute any schedule I or
schedule II controlled substance, as listed in section 18-18-203 or 18-18-204,
flunitrazepam, or ketamine, pursuant to subsection (1) of this section, twice or more
within a period of six months, without having been placed in jeopardy for the prior
offense or offenses, and the aggregate amount of the schedule I or schedule II controlled
substance, flunitrazepam, or ketamine involved equals or exceeds twenty-five grams, the
defendant shall be sentenced pursuant to the mandatory sentencing requirements
specified in subsection (3) of this section.

(6) Repealed by Laws 2009, Ch. 347, § 5, eff. Aug. 5, 2009.

(7) Notwithstanding the provisions of subsection (2) of this section, and except as
otherwise provided in sub-subparagraph (B) of subparagraph (I) of paragraph (a) of
subsection (2) or paragraph (a) of subsection (2.5) of this section, a person who violates
subsection (1) of this section by selling, dispensing, or distributing a controlled substance
other than marijuana or marijuana concentrate to a minor under eighteen years of age and
who is at least eighteen years of age and at least two years older than the minor commits
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a class 3 felony and, unless a greater sentence is provided under any other statute, shall be
sentenced to the department of corrections for a term of at least the minimum, but not
more than twice the maximum, of the presumptive range provided for such offense in
section 18-1.3-401(1)(a) as modified pursuant to section 18-1.3-401(10).

Colo. Rev. Stat. § 19-1-103 (2011). DEFINITIONS.
As used in this title or in the specified portion of this title, unless the context otherwise
requires:

(1) (a) "Abuse" or "child abuse or neglect", as used in part 3 of article 3 of this title,
means an act or omission in one of the following categories that threatens the health or
welfare of a child:

(I) Any case in which a child exhibits evidence of skin bruising, bleeding, malnutrition,
failure to thrive, burns, fracture of any bone, subdural hematoma, soft tissue swelling, or
death and either:Such condition or death is not justifiably explained; the history given
concerning such condition is at variance with the degree or type of such condition or
death; or the circumstances indicate that such condition may not be the product of an
accidental occurrence;

(IT) Any case in which a child is subjected to unlawful sexual behavior as defined in
section 16-22-102 (9), C.R.S,;

(III) Any case in which a child is a child in need of services because the child's parents,
legal guardian, or custodian fails to take the same actions to provide adequate food,
clothing, shelter, medical care, or supervision that a prudent parent would take. The
requirements of this subparagraph (III) shall be subject to the provisions of section 19-3-
103.

(IV) Any case in which a child is subjected to emotional abuse. As used in this
subparagraph (IV), "emotional abuse" means an identifiable and substantial impairment
of the child's intellectual or psychological functioning or development or a substantial
risk of impairment of the child's intellectual or psychological functioning or
development.

(V) Any act or omission described in section 19-3-102 (1) (a), (1) (b), or (1) (¢);

(VI) Any case in which, in the presence of a child, or on the premises where a child is
found, or where a child resides, a controlled substance, as defined in section 18-18-102
(5), C.R.S., is manufactured or attempted to be manufactured;

(VII) Any case in which a child tests positive at birth for either a schedule I controlled
substance, as defined in section 18-18-203, C.R.S., or a schedule II controlled substance,
as defined in section 18-18-204, C.R.S., unless the child tests positive for a schedule II
controlled substance as a result of the mother's lawful intake of such substance as
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prescribed.

(b) In all cases, those investigating reports of child abuse shall take into account accepted
child-rearing practices of the culture in which the child participates including, but not
limited to, accepted work-related practices of agricultural communities. Nothing in this
subsection (1) shall refer to acts that could be construed to be a reasonable exercise of
parental discipline or to acts reasonably necessary to subdue a child being taken into
custody pursuant to section 19-2-502 that are performed by a peace officer, as described
in section 16-2.5-101, C.R.S., acting in the good faith performance of the officer's duties.

(2) "Adjudication" means a determination by the court that it has been proven beyond a
reasonable doubt to the trier of fact that the juvenile has committed a delinquent act or
that a juvenile has pled guilty to committing a delinquent act. In addition, when a
previous conviction must be pled and proven as an element of an offense or for purposes
of sentence enhancement, "adjudication" means conviction.

(3) "Adjudicatory hearing" means a hearing to determine whether the allegations of a
petition in dependency and neglect are supported by the evidence.

(4) "Adjudicatory trial" means a trial to determine whether the allegations of a petition in
delinquency are supported by the evidence.

(5) "Administrative review" means a review conducted by the state department of human
services that is open to the participation of the parents of the child and conducted by an
administrative reviewer who is not responsible for the case management of, or the

delivery of services to, either the child or the parents who are the subject of the review.

(6) "Adoptee", as used in part 3 of article 5 of this title, means a person who, as a minor,
was adopted pursuant to a final decree of adoption entered by a court.

(6.5) (a) "Adoption record", as used in part 3 of article 5 of this title, means the following
documents and information:

(I) The adoptee's original birth certificate and amended birth certificate;
(IT) The final decree of adoption;

(IIT) Nonidentifying information, as defined in section 19-1-103 (80);
(IV) The final order of relinquishment; and

(V) The order of termination of parental rights.

(b) "Adoption record" shall not include pre-relinquishment counseling records, which
records shall remain confidential.
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(6.7) "Adoption triad" means the three parties involved in an adoption: The adoptee, the
birth parent, and the adoptive parent.

(7) "Adoptive parent", as used in parts 3 and 4 of article 5 of this title, means an adult
who has become a parent of a minor through the legal process of adoption.

(8) (a) "Adult" means a person eighteen years of age or older; except that any person
eighteen years of age or older who is under the continuing jurisdiction of the court, who
is before the court for an alleged delinquent act committed prior to the person's
eighteenth birthday, or concerning whom a petition has been filed for the person's
adoption other than under this title shall be referred to as a juvenile.

(b) (Deleted by amendment, L. 97, p. 1167, § 14, effective July 1, 1997.)

(9) "Adult adoptee", as used in parts 3 and 4 of article 5 of this title, means an individual
who is eighteen years of age or older and who, as a minor, was adopted pursuant to a
final decree of adoption entered by a court.

(10) "Appropriate treatment plan", as used in section 19-3-508 (1) (e), means a treatment
plan approved by the court that is reasonably calculated to render the particular
respondent fit to provide adequate parenting to the child within a reasonable time and that
relates to the child's needs.

(10.5) "Assessment center for children", as used in sections 19-1-303 and 19-1-304,
means a multi-disciplinary, community-based center that provides services to children
and their families, including, but not limited to, detention screening, case management,
and therapeutic intervention relating to delinquency, abuse or neglect, family conflict,
and truancy.

(11) "Assessment instrument" means an objective tool used to collect pertinent
information regarding a juvenile taken into temporary custody in order to determine the
appropriate level of security, supervision, and services pending adjudication.

(12) "Basic identification information", as used in article 2 of this title, means the name,
place and date of birth, last-known address, social security number, occupation and
address of employment, last school attended, physical description, photograph,
handwritten signature, sex, fingerprints, and any known aliases of any person.

(13) "Biological parent" or "birth parent", as used in part 3 of article 5 of this title, means
a parent, by birth, of an adopted person.

(14) "Biological sibling", as used in part 3 of article 5 of this title, means a sibling, by
birth, of an adopted person. "Biological sibling", as used in article 3 and article 5 of this
title,for purposes of the definition of sibling group, as defined in subsection (98.5) of this
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section, means a brother, sister, or half-sibling of a child who is being placed in foster
care or being placed for adoption.

(15) "Birth parents", as used in part 4 of article 5 of this title, means genetic, biological,
or natural parents whose rights were voluntarily or involuntarily terminated by a court or
otherwise. "Birth parents" includes a man who is the parent of a child as established in
accordance with the provisions of the "Uniform Parentage Act", article 4 of this title,
prior to the termination of parental rights.

(16) "Board", as used in article 3.5 of this title, means the Colorado children's trust fund
board created in section 19-3.5-104.

(16.5) "Case management purposes", as used in section 19-1-303, means assessments,
evaluations, treatment, education, proper disposition or placement of the child,
interagency coordination, and other services that are incidental to the administration of
the program and in the best interests of the child.

(17) "Chief justice", as used in part 3 of article 5 of this title, means the chief justice of
the Colorado supreme court.

(18) "Child" means a person under eighteen years of age.

(19) "Child abuse", as used in article 3.5 of this title, means any act that reasonably may
be construed to fall under the definition of abuse or child abuse or neglect in subsection
(1) of this section.

(19.5) "Child advocacy center", as used in part 3 of article 3 of this title, means a center
that provides a comprehensive multi-disciplinary team response to allegations of child
abuse or neglect in a dedicated, child-friendly setting. The team response to allegations of
child abuse or neglect includes, but is not limited to, technical assistance for forensic
interviews, forensic medical examinations, mental health and related support services,
consultation, training, and education.

(20) "Child care center" means a child care center licensed and approved pursuant to
article 6 of title 26, C.R.S.If such facility is located in another state, it shall be designated
by the department of human services upon certification that no appropriate available
space exists in a child care facility in this state and shall be licensed or approved as
required by law in that state.

(21) "Child placement agency" means an agency licensed or approved pursuant to law. If
such agency is located in another state, it shall be licensed or approved as required by law
in that state.

(22) "Child protection team", as used in part 3 of article 3 of this title, means a
multidisciplinary team consisting, where possible, of a physician, a representative of the
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juvenile court or the district court with juvenile jurisdiction, a representative of a local
law enforcement agency, a representative of the county department, a representative of a
mental health clinic, a representative of a public health department, an attorney, a
representative of a public school district, and one or more representatives of the lay
community, at least one of whom shall be a person who serves as a foster parent in the
county. Each public agency may have more than one participating member on the team;
except that, in voting on procedural or policy matters, each public agency shall have only
one vote. In no event shall an attorney member of the child protection team be appointed
as guardian ad litem for the child or as counsel for the parents at any subsequent court
proceedings, nor shall the child protection team be composed of fewer than three persons.
When any racial, ethnic, or linguistic minority group constitutes a significant portion of
the population of the jurisdiction of the child protection team, a member of each such
minority group shall serve as an additional lay member of the child protection team. At
least one of the preceding members of the team shall be chosen on the basis of
representing low-income families.The role of the child protection team shall be advisory
only.

(23) "Citizen review panel", as used in section 19-3-211, means the panel created in a
county by the board of county commissioners or in a city and county by the city council
that shall review and make recommendations regarding grievances referred to the panel
by the county director pursuant to the conflict resolution process.

(24) "Commit", as used in article 2 of this title, means to transfer legal custody.

(24.5) "Community placement" means the placement of a child for whom the state
department of human services or a county department has placement and care
responsibility pursuant to article 2 or 3 of this title in any licensed or certified twenty-
four-hour, non-secure, care and treatment facility away from the child's parent or
guardian. "Community placement" includes, but is not limited to, placement in a foster
care home, group home, residential child care facility, or residential treatment facility.

(25) "Complainant", as used in section 19-3-211, means any person who was the subject
of an investigation of a report of child abuse or neglect or any parent, guardian, or legal
custodian of a child who is the subject of a report of child abuse or neglect and brings a
grievance against a county department in accordance with the provisions of section 19-3-
211.

(26) "Confidential intermediary", as used in part 3 of article 5 of this title, means a person
twenty-one years of age or older who has completed a training program for confidential
intermediaries that meets the standards set forth by the commission pursuant to section
19-5-303 and who is authorized to inspect confidential relinquishment and adoption
records at the request of an adult adoptee, adoptive parent, biological parent, or biological
sibling.

(27) "Confirmed", as used in part 3 of article 3 of this title, means any report made
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pursuant to article 3 of this title that is found by a county department, law enforcement
agency, or entity authorized to investigate institutional abuse to be supported by a
preponderance of the evidence.

(28) "Consent", as used in part 3 of article 5 of this title, means voluntary, informed,
written consent. When used in the context of confidential intermediaries, "consent"
always shall be preceded by an explanation that consent permits the confidential
intermediary to arrange a personal contact among biological relatives."Consent" may also
mean the agreement for contact or disclosure of records by any of the parties identified in
section 19-5-304 (2) as a result of an inquiry by a confidential intermediary pursuant to
section 19-5-304.

(28.5) "Consent form", as used in section 19-5-305 (3), means a verified written
statement signed by an adult adoptee or an adult adoptee's consenting birth parent or an
adoptive parent of a minor adoptee that has been notarized and that authorizes the release
of adoption records or identifying information, to the extent available, by a licensed child
placement agency.

(28.6) "Contact information" means information supplied voluntarily by a birth parent on
a contact preference form, including the name of the birth parent at the time of
relinquishment of the adoptee; the alias, if any, used at the time of relinquishment of the
adoptee; and the current name, current address, and current telephone number of the birth
parent.

(28.7) "Contact preference form" means a written statement signed by a birth parent
indicating whether the birth parent prefers future contact with an adult adoptee, an adult
descendant of the adoptee, or a legal representative of the adoptee or the descendant and,
if contact is preferred, whether the contact should be through a confidential intermediary
or a designated employee of a child placement agency. A contact preference form
includes an option for a birth parent to authorize the release of an original birth
certificate.

(29) "Continuously available", as used in section 19-3-308 (4), means the assignment of a
person to be near an operable telephone not necessarily located in the premises ordinarily
used for business by the county department or to have such arrangements made through
agreements with local law enforcement agencies.

(29.5) Repealed.

(30) "Cost of care" means the cost to the department or the county for a child placed out
of the home or charged with the custody of the juvenile for providing room, board,
clothing, education, medical care, and other normal living expenses for a child placed out
of the home or to a juvenile sentenced to a placement out of the home, as determined by
the court.As used in this title, "cost of care" also includes any costs associated with
maintenance of a juvenile in a home detention program, supervision of probation when
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the juvenile is granted probation, or supervision of parole when the juvenile is placed on
parole.

(31) "Counsel" means an attorney-at-law who acts as a person's legal advisor or who
represents a person in court.

(31.5) "County attorney" means the office of the county attorney or city attorney
representing a county or a city and county and includes the attorneys employed or
retained by such county or city and county.

(32) (a) "County department", as used in this article and part 2, part 3, and part 7 of
article 3 of this title and part 2 of article 5 of this title, means the county or district
department of social services.

(b) "County department", as used in section 19-3-211, means a county or a city and
county department of social services.

(33) "County director", as used in section 19-3-211 and part 3 of article 3 of this title,

means the county director or district director appointed pursuant to section 26-1-117,
CR.S.

(34) "Court", as used in part 3 of article 5 of this title, means any court of record with
jurisdiction over the matter at issue.

(34.3) "Court-appointed special advocate" or "CASA volunteer" means a volunteer
appointed by a court pursuant to the provisions of part 2 of this article to assist in
advocacy for children.

(34.5) "Court-appointed special advocate program" or "CASA program" means a
program established pursuant to the provisions of part 2 of this article.

(34.6) "Criminal justice agency", as used in section 19-1-303, shall have the same
meaning as set forth in section 24-72-302 (3), C.R.S.

(34.7) "Custodial adoption", as used in part 2 of article 5 of this title, means an adoption
of a child by any person and such person's spouse, as required under section 19-5-202 (3),
who:

(a) Has been awarded custody or allocated parental responsibilities by a court of law in a
dissolution of marriage, custody or allocation of parental responsibilities proceeding, or
has been awarded guardianship of the child by a court of law in a probate action, such as
pursuant to part 2 of article 14 of title 15; and

(b) Has had physical custody of the child for a period of one year or more.
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(35) "Custodian" means a person who has been providing shelter, food, clothing, and
other care for a child in the same fashion as a parent would, whether or not by order of
court.

(36) "Delinquent act", as used in article 2 of this title, means a violation of any statute,
ordinance, or order enumerated in section 19-2-104 (1) (a). If a juvenile is alleged to have
committed or is found guilty of a delinquent act, the classification and degree of the
offense shall be determined by the statute, ordinance, or order that the petition alleges
was violated.

(37) "Department", as used in article 5 of this title, means the department of human
services.

(38) "Deprivation of custody" means the transfer of legal custody by the court from a
parent or a previous legal custodian to another person, agency, or institution.

(39) "Designated adoption" means an adoption in which:

(a) The birth parent or parents designate a specific applicant with whom they wish to
place their child for purposes of adoption; and

(b) The anonymity requirements of section 19-1-309 are waived.

(40) "Detention" means the temporary care of a child who requires secure custody in
physically restricting facilities pending court disposition or an execution of a court order
for placement or commitment.

(40.5) "Determinate period", as used in article 2 of this title, means that the department of
human services may not transfer legal or physical custody of a juvenile until the juvenile
has completed the period of commitment imposed by the court, unless otherwise ordered
by the court; except that the department may release the juvenile on parole prior to
completion of the determinate period, as provided in section 19-2-1002.

(41) "Diagnostic and evaluation center", as used in article 2 of this title, means a facility
for the examination and study of persons committed to the custody of the department of
human services.

(42) "Director", as used in section 19-2-303, means the executive director of the
department of public safety.

(43) "Dispositional hearing" means a hearing to determine what order of disposition
should be made concerning a child who is neglected or dependent. Such hearing may be
part of the proceeding that includes the adjudicatory hearing, or it may be held at a time
subsequent to the adjudicatory hearing.
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(44) "Diversion" means a decision made by a person with authority or a delegate of that
person that results in specific official action of the legal system not being taken in regard
to a specific juvenile or child and in lieu thereof providing individually designed services
by a specific program. The goal of diversion is to prevent further involvement of the
juvenile or child in the formal legal system. Diversion of a juvenile or child may take
place either at the prefiling level as an alternative to the filing of a petition pursuant to
section 19-2-512 or at the postadjudication level as an adjunct to probation services
following an adjudicatory hearing pursuant to section 19-3-505 or a disposition as a part
of sentencing pursuant to section 19-2-907. "Services", as used in this subsection (44),
includes but is not limited to diagnostic needs assessment, restitution programs,
community service, job training and placement, specialized tutoring, constructive
recreational activities, general counseling and counseling during a crisis situation, and
follow-up activities. Services may include restorative justice practices, including, where
practicable, victim-offender conferences.

(44.5) "Donor", as used in section 19-4-106, means an individual who produces eggs or
sperm used for assisted reproduction, whether or not for consideration. "Donor" does not
include a husband who provides sperm, or a wife who provides eggs, to be used for
assisted reproduction by the wife.

(45) "Emancipated juvenile", as used in section 19-2-511, means a juvenile over fifteen
years of age and under eighteen years of age who has, with the real or apparent assent of
the juvenile's parents, demonstrated independence from the juvenile's parents in matters
of care, custody, and earnings. The term may include, but shall not be limited to, any
such juvenile who has the sole responsibility for the juvenile's own support, who is
married, or who is in the military.

(46) (Deleted by amendment, L. 96, p. 1684, § 12, effective January 1, 1997.)

(47) (a) "Estate", as used in section 19-2-114, means any tangible or intangible
properties, real or personal, belonging to or due to a person, including income or
payments to such person from previously earned salary or wages, bonuses, annuities,
pensions, or retirement benefits, or any source whatsoever except federal benefits of any
kind.

(b) (I) Real property that is held in joint ownership or ownership in common with the
juvenile's spouse, while being used and occupied by the spouse as a place of residence,
shall not be considered a part of the estate of the juvenile for the purposes of section 19-
2-114.

(IT) Real property that is held by the juvenile's parent, while being used and occupied by
such parent as a place of residence, shall not be considered a part of the estate of the
parent for the purposes of section 19-2-114.

(48) "Expungement", as used in section 19-1-306, means the designation of juvenile
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delinquency records whereby such records are deemed never to have existed.

(49) "Family child care home" means a family child care home licensed and approved
pursuant to article 6 of title 26, C.R.S.If such facility is located in another state, it shall be
designated by the department of human services upon certification that no appropriate
available space exists in a facility in this state and shall be licensed or approved as
required by law in that state.

(50) (Deleted by amendment, L. 96, p. 1684, § 12, effective January 1, 1997.)
(51) "Fire investigator" means a person who:

(a) Is an officer or member of a fire department, fire protection district, or fire fighting
agency of the state or any of its political subdivisions;

(b) Is engaged in conducting or is present for the purpose of engaging in the conduct of a
fire investigation; and

(c) Is either a volunteer or is compensated for services rendered by the person.

(51.3) "Foster care" means the placement of a child into the legal custody or legal
authority of a county department of social services for physical placement of the child in
a kinship care placement or certified or licensed facility or the physical placement of a
juvenile committed to the custody of the state department of human services into a
community placement.

(51.5) "Foster care home" means a foster care home certified pursuant to article 6 of title
26, C.R.S.

(52) "Gang", as used in sections 19-2-205 and 19-2-508, means a group of three or more
individuals with a common interest, bond, or activity, characterized by criminal or
delinquent conduct, engaged in either collectively or individually.

(53) "Good faith mistake", as used in section 19-2-803, means a reasonable error of
judgment concerning the existence of facts or law that, if true, would be sufficient to
constitute probable cause.

(54) "Governing body", as used in section 19-3-211, means the board of county
commissioners of a county or the city council of a city and county.

(55) "Governmental unit", as used in section 19-2-303, means any county, city and
county, city, town, judicial district attorney office, or school district.

(56) (a) "Grandparent" means a person who is the parent of a child's father or mother,
who is related to the child by blood, in whole or by half, adoption, or marriage.
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(b) "Grandparent", as used in sections 19-1-117 and 19-1-117.5, has the same meaning as
set forth in paragraph (a) of this subsection (56); except that "grandparent" does not
include the parent of a child's legal father or mother whose parental rights have been
terminated in accordance with sections 19-5-101 and 19-1-104 (1) (d).

(57) "Grievance", as used in section 19-3-211, means a dispute between a complainant
and a county department concerning the conduct of county department personnel in
performing their duties pursuant to article 3 of this title.

(58) "Group care facilities and homes" means places other than foster family care homes
providing care for small groups of children that are licensed as provided in article 6 of
title 26, C.R.S., or meet the requirements of section 27-10.5-109, C.R.S.

(59) "Guardian ad litem" means a person appointed by a court to act in the best interests
of a person whom the person appointed is representing in proceedings under this title and
who, if appointed to represent a person in a dependency and neglect proceeding under
article 3 of this title, shall be an attorney-at-law licensed to practice in Colorado.

(60) "Guardianship of the person" means the duty and authority vested by court action to
make major decisions affecting a child, including, but not limited to:

(a) The authority to consent to marriage, to enlistment in the armed forces, and to medical
or surgical treatment;

(b) The authority to represent a child in legal actions and to make other decisions of
substantial legal significance concerning the child;

(c) The authority to consent to the adoption of a child when the parent-child legal
relationship has been terminated by judicial decree; and

(d) The rights and responsibilities of legal custody when legal custody has not been
vested in another person, agency, or institution.

(61) "Habitual juvenile offender", as used in section 19-2-517, means a juvenile offender
who has previously been twice adjudicated a juvenile delinquent for separate delinquent
acts, arising out of separate and distinct criminal episodes, that constitute felonies.

(61.5) "Half-sibling" shall have the same meaning as biological sibling provided in
subsection (14) of this section.

(62) "Halfway house", as used in article 2 of this title, means a group care facility for
juveniles who have been placed on probation or parole under the terms of this title.

(63) "Identifying" means giving, sharing, or obtaining information.
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(63.5) "Identifying information", as used in section 19-5-305 (3), means copies of any
adoption records, as that term is defined in subsection (6.5) of this section, that are in the
possession of the child placement agency. "Identifying information" also includes the
name of the adoptee before placement in adoption; the name and address of each
consenting birth parent as they appear in the birth records; the current name, address, and
telephone number of the adult adoptee; and the current name, address, and telephone
number of each consenting birth parent to the extent such information is available to the
child placement agency.

(64) "Imminent placement out of the home", as used in section 19-1-116 (2), means that
without intercession the child will be placed out of the home immediately.

(65) "Independent living" means a form of placement out of the home arranged and
supervised by the county department of social services wherein the child is established in
a living situation designed to promote and lead to the child's emancipation. Independent
living shall only follow some other form of placement out of the home.

(65.3) "Indian child" means an unmarried person who is younger than eighteen years of
age and who is either:

(a) A member of an Indian tribe; or

(b) Eligible for membership in an Indian tribe and who is the biological child of a
member of an Indian tribe.

(65.5) "Indian child's tribe" means:
(a) The Indian tribe in which an Indian child is a member or eligible for membership; or

(b) In the case of an Indian child who is a member of or eligible for membership in more
than one tribe, the Indian tribe with which the Indian child has the most significant
contacts.

(65.7) "Indian tribe" means an Indian tribe, band, nation, or other organized group or
community of Indians recognized as eligible for the federal governmental services
provided to Indians because of their status as Indians.

(66) "Institutional abuse", as used in part 3 of article 3 of this title, means any case of
abuse, as defined in subsection (1) of this section, that occurs in any public or private
facility in the state that provides child care out of the home, supervision, or maintenance.
"Facility" includes, but is not limited to, family child care homes, foster care homes, and
any other facility subject to the Colorado "Child Care Licensing Act" and described in
section 26-6-102, C.R.S. "Institutional abuse" shall not include abuse that occurs in any
public, private, or parochial school system, including any preschool operated in
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connection with said system; except that, to the extent the school system provides
extended day services, abuse that occurs while such services are provided shall be
institutional abuse.

(67) "Intratamilial abuse", as used in part 3 of article 3 of this title, means any case of
abuse, as defined in subsection (1) of this section, that occurs within a family context by a
child's parent, stepparent, guardian, legal custodian, or relative, by a spousal equivalent,
as defined in subsection (101) of this section, or by any other person who resides in the
child's home or who is regularly in the child's home for the purpose of exercising
authority over or care for the child; except that "intrafamilial abuse" shall not include
abuse by a person who is regularly in the child's home for the purpose of rendering care
for the child if such person is paid for rendering care and is not related to the child.

(68) "Juvenile", as used in article 2 of this title, means a child as defined in subsection
(18) of this section.

(69) "Juvenile community review board", as used in article 2 of this title, means any
board appointed by a board of county commissioners for the purpose of reviewing
community placements under article 2 of this title. The board, if practicable, shall include
but not be limited to a representative from a county department of social services, a local
school district, a local law enforcement agency, a local probation department, a local bar
association, the division of youth corrections, and private citizens.

(70) "Juvenile court" or "court" means the juvenile court of the city and county of Denver
or the juvenile division of the district court outside of the city and county of Denver.

(71) "Juvenile delinquent”, as used in article 2 of this title, means a juvenile who has been
found guilty of a delinquent act.

(71.5) "Kinship adoption", as used in part 2 of article 5 of this title, means an adoption of
a child by a relative of the child and such relative's spouse, as required under section 19-
5-202 (3), who:

(a) Is either a grandparent, brother, sister, half-sibling, aunt, uncle, or first cousin; and

(b) Has had physical custody of the child for a period of one year or more and the child is
not the subject of a pending dependency and neglect proceeding pursuant to article 3 of
this title.

(72) "Law enforcement officer" means a peace officer, as described in section 16-2.5-
101, C.R.S.

(73) (a) "Legal custody" means the right to the care, custody, and control of a child and
the duty to provide food, clothing, shelter, ordinary medical care, education, and
discipline for a child and, in an emergency, to authorize surgery or other extraordinary
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care. "Legal custody" may be taken from a parent only by court action.

(b) For purposes of determining the residence of a child as provided in section 22-1-102
(2) (b), C.R.S., guardianship shall be in the person to whom legal custody has been
granted by the court.

(73.5) (a) "Legal representative", as used in sections 19-5-304 and 19-5-305, means the
person designated by a court to act on behalf of any person described in section 19-5-304
(1) (b) () or 19-5-305 (2).

(b) For purposes of the term "legal representative", as used in section 19-5-304 and 19-5-
305 and as defined in paragraph (a) of this subsection (73.5), "legal guardian" shall not
include a governmental entity of any foreign country from which a child has been
adopted or any representative of such governmental entity.

(74) "Local law enforcement agency", as used in part 3 of article 3 of this title, means a
police department in incorporated municipalities or the office of the county sheriff.

(75) "Locating" means engaging in the process of searching for or seeking out.

(76) "Mental health hospital placement prescreening" means a face-to-face mental health
examination, conducted by a mental health professional, to determine whether a child
should be placed in a facility for evaluation pursuant to section 27-10-105 or 27-10-106,
C.R.S., and may include consultation with other mental health professionals and review
of all available records on the child.

(77) "Mental health professional" means a person licensed to practice medicine or
psychology in this state or any person on the staff of a facility designated by the
executive director of the department of human services for seventy-two-hour treatment
and evaluation authorized by the facility to do mental health hospital placement
prescreenings and under the supervision of a person licensed to practice medicine or
psychology in this state.

(77.5) "Need to know", as used in section 19-1-303, means agencies or individuals who

need access to certain information for the care, treatment, supervision, or protection of a
child.

(78) "Neglect", as used in part 3 of article 3 of this title, means acts that can reasonably
be construed to fall under the definition of child abuse or neglect as defined in subsection
(1) of this section.

(78.5) "Newborn child" means a child who is less than seventy-two hours old.
(79) "Nongovernmental agency", as used in section 19-2-303, means any person, private

nonprofit agency, corporation, association, or other nongovernmental agency.
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(80) "Nonidentifying information", as used in part 4 of article 5 of this title, means
information that does not disclose the name, address, place of employment, or any other
material information that would lead to the identification of the birth parents and that
includes, but is not limited to, the following:

(a) The physical description of the birth parents;

(b) The educational background of the birth parents;
(c) The occupation of the birth parents;

(d) Genetic information about the birth family;

(e) Medical information about the adult adoptee's birth;
(f) Social information about the birth parents;

(g) The placement history of the adoptee.

(81) "Nonpublic agency interstate and foreign adoption", as used in section 19-5-205.5,
means an interstate or foreign adoption that is handled by a private, licensed child
placement agency.

(82) (a) "Parent" means either a natural parent of a child, as may be established pursuant
to article 4 of this title, or a parent by adoption.

(b) "Parent", as used in sections 19-1-114, 19-2-514, and 19-2-515, includes a natural
parent having sole or joint custody, regardless of whether the parent is designated as the
primary residential custodian, or a parent allocated parental responsibilities with respect
to a child, or an adoptive parent. For the purposes of section 19-1-114, "parent" does not
include a person whose parental rights have been terminated pursuant to the provisions of
this title or the parent of an emancipated minor.

(83) (Deleted by amendment, L. 96, p. 1684, § 12, effective January 1, 1997.)

(83.5) "Permanency hearing" means a hearing in which the permanency plan for a child
in foster care is determined by the court.

(84) "Physical custodian", as used in section 19-2-511, means a guardian, whether or not
appointed by court order, with whom the juvenile has resided.

(85) "Placement out of the home" means placement for twenty-four-hour residential care
in any facility or center operated or licensed by the department of human services, but the
term does not include any placement that is paid for totally by private moneys or any
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placement in a home for the purposes of adoption in accordance with section 19-5-205.
"Placement out of the home" may be voluntary or court-ordered. "Placement out of the
home" includes independent living.

(85.5) (a) "Post-adoption record", as used in part 3 of article 5 of this title, means
information contained in the files subsequent to the completion of an adoption
proceeding.

(b) The post-adoption record may contain information concerning, but not limited to:
(I) The written inquiries from persons requesting access to records;

(IT) The search efforts of the confidential intermediary;

(IIT) The response, if any, to those search efforts by the persons sought;

(IV) Any updated medical information gathered pursuant to part 3 of article 5 of this title;
and

(V) Any personal identifying information concerning any persons subject to the
provisions of part 3 of article 5 of this title.

(86) "Prevention program", as used in article 3.5 of this title, means a program of direct
child abuse prevention services to a child, parent, or guardian and includes research or
education programs related to the prevention of child abuse. Such a prevention program
may be classified as a primary prevention program when it is available to the community
on a voluntary basis and as a secondary prevention program when it is directed toward
groups of individuals who have been identified as high risk.

(87) "Protective supervision" means a legal status created by court order under which the
child is permitted to remain in the child's home or is placed with a relative or other
suitable person and supervision and assistance is provided by the court, department of
human services, or other agency designated by the court.

(87.5) "Public adoption", as used in part 2 of article 5 of this title, means an adoption
involving a child who is in the legal custody and guardianship of the county department
of social services that has the right to consent to adoption for that child.

(88) (Deleted by amendment, L. 96, p. 1684, § 12, effective January 1, 1997.)

(89) "Reasonable efforts", as used in articles 1, 2, and 3 of this title, means the exercise of
diligence and care throughout the state of Colorado for children who are in out-of-home
placement, or are at imminent risk of out-of-home placement. In determining whether it

1s appropriate to provide, purchase, or develop the supportive and rehabilitative services
that are required to prevent unnecessary placement of a child outside of a child's home or
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to foster the safe reunification of a child with a child's family, as described in section 19-
3-208, or whether it is appropriate to find and finalize an alternative permanent plan for a
child, and in making reasonable efforts, the child's health and safety shall be the
paramount concern. Services provided by a county or city and county in accordance with
section 19-3-208 are deemed to meet the reasonable effort standard described in this
subsection (89). Nothing in this subsection (89) shall be construed to conflict with federal
law.

(90) "Receiving center", as used in article 2 of this title, means a facility used to provide
temporary detention and care for juveniles by the department of human services pending
placement in a training school, camp, or other facility.

(91) "Recipient", as used in article 3.5 of this title, means and is limited to a nonprofit or
public organization that receives a grant from the trust fund created in section 19-3.5-106.

(91.5) "Record", as used in section 19-4-106, means information that is inscribed on a
tangible medium or that is stored in an electronic or other medium and is retrievable in
perceivable form.

(91.7) "Register of actions" means those portions of the electronic case management
system necessary to carry out a statutory purpose or the duties of a court appointment.

(92) "Residential community placement", as used in article 2 of this title, means any
placement for residential purposes permitted under this title except in an institutional
facility directly operated by, or a secure facility under contract with, the department of
human services and except while a juvenile is under the jurisdiction of the juvenile parole
board.

(93) "Residual parental rights and responsibilities", as used in article 3 of this title, means
those rights and responsibilities remaining with the parent after legal custody,
guardianship of the person, or both have been vested in another person, agency, or
institution, including, but not necessarily limited to, the responsibility for support, the
right to consent to adoption, the right to reasonable parenting time unless restricted by the
court, and the right to determine the child's religious affiliation.

(94) "Responsible person", as used in part 3 of article 3 of this title, means a child's
parent, legal guardian, or custodian or any other person responsible for the child's health
and welfare.

(94.1) "Restorative justice" means those practices that emphasize repairing the harm to
the victim and the community caused by criminal acts. Restorative justice practices may
include victim-offender conferences attended voluntarily by the victim, a victim
advocate, the offender, community members, and supporters of the victim or the offender
that provide an opportunity for the offender to accept responsibility for the harm caused
to those affected by the crime and to participate in setting consequences to repair the
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harm. Consequences recommended by the participants may include, but need not be
limited to, apologies, community service, restoration, and counseling. The selected
consequences are incorporated into an agreement that sets time limits for completion of
the consequences and is signed by all participants.

(94.2) "Reunited parties", as used in section 19-5-305, means any two persons who

qualify as and meet any specified requirements for parties under the list of individuals in
section 19-5-304 (1) (b) (I).

(94.3) "School", as used in sections 19-1-303 and 19-1-304, means a public or parochial
or other nonpublic school that provides a basic academic education in compliance with
school attendance laws for students in grades one to twelve. "Basic academic education"
has the same meaning as set forth in section 22-33-104 (2) (b), C.R.S.

(94.5) "Screening team" means the person or persons designated, pursuant to rule 3.7 of
the Colorado rules of juvenile procedure, by the chief judge in each judicial district or,
for the second judicial district, the presiding judge of the Denver juvenile court to make
recommendations to the juvenile court concerning whether a juvenile taken into
temporary custody should be released or admitted to a detention or shelter facility
pursuant to section 19-2-508.

(95) "Sentencing hearing", as used in article 2 of this title, means a hearing to determine
what sentence shall be imposed on a juvenile delinquent or what other order of
disposition shall be made concerning a juvenile delinquent, including commitment. Such
hearing may be part of the proceeding that includes the adjudicatory trial, or it may be
held at a time subsequent to the adjudicatory trial.

(96) "Services", as used in section 19-2-303, may include, but is not limited to, provision
of diagnostic needs assessment, general counseling and counseling during a crisis
situation, specialized tutoring, job training and placement, restitution programs,
community service, constructive recreational activities, day reporting and day treatment
programs, and follow-up activities.

(97) "Sexual conduct", as used in section 19-3-304 (2.5), means any of the following:

(a) Sexual intercourse, including genital-genital, oral-genital, anal-genital, or oral-anal,
whether between persons of the same or opposite sex or between humans and animals;

(b) Penetration of the vagina or rectum by any object;
(c) Masturbation;
(d) Sexual sadomasochistic abuse.

(98) "Shelter" means the temporary care of a child in physically unrestricting facilities
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pending court disposition or execution of a court order for placement.

(98.5) "Sibling group", as used in article 3 and article 5 of this title, means biological
siblings who have been raised together or have lived together.

(99) "Special county attorney", as used in article 3 of this title, means an attorney hired
by a county attorney or city attorney of a city and county or hired by a county department
of social services with the concurrence of the county attorney or city attorney of a city
and county to prosecute dependency and neglect cases.

(100) "Special respondent", as used in article 3 of this title, means any person who is not
a parent, guardian, or legal custodian and who is involuntarily joined as a party in a
dependency or neglect proceeding for the limited purposes of protective orders or
inclusion in a treatment plan.

(101) "Spousal equivalent" means a person who is in a family-type living arrangement
with a parent and who would be a stepparent if married to that parent.

(101.5) "Staff secure facility" means a group facility or home at which each juvenile is
continuously under staff supervision and at which all services, including but not limited
to education and treatment, are provided on site. A staff secure facility may or may not be
a locked facility.

(101.7) "Standardized mental illness screening" means the mental illness screening
conducted using the juvenile standardized screening instruments and the procedures
adopted pursuant to section 16-11.9-102, C.R.S.

(102) "State board", as used in part 3 of article 3 of this title, means the state board of
human services.

(103) "State department", as used in section 19-3-211 and part 3 of article 3 of this title,
means the department of human services created by section 24-1-120, C.R.S.

(103.5) "State registrar" means the state registrar of vital statistics in the department of
public health and environment.

(103.7) "Status offense" shall have the same meaning as is defined in federal law in 28
CFR 31.304, as amended.

(104) "Stepparent" means a person who is married to a parent of a child but who has not
adopted the child.

(105) "Technical violation", as used in section 19-2-803, means a reasonable, good faith
reliance upon a statute that is later ruled unconstitutional, a warrant that is later
invalidated due to a good faith mistake, or a court precedent that is later overruled.
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(106) "Temporary holding facility" means an area used for the temporary holding of a
child from the time that the child is taken into temporary custody until a detention
hearing is held, if it has been determined that the child requires a staff-secure setting.
Such an area must be separated by sight and sound from any area that houses adult
offenders.

(107) "Termination of the parent-child legal relationship", as used in articles 3 and 5 of
this title, means the permanent elimination by court order of all parental rights and duties,
including residual parental rights and responsibilities, as provided in section 19-3-608.

(108) "Third-party abuse", as used in part 3 of article 3 of this title, means a case in which
a child is subjected to abuse, as defined in subsection (1) of this section, by any person
who is not a parent, stepparent, guardian, legal custodian, spousal equivalent, as defined
in subsection (101) of this section, or any other person not included in the definition of
intrafamilial abuse, as defined in subsection (67) of this section.

(109) "Training school", as used in article 2 of this title, means an institution providing
care, education, treatment, and rehabilitation for juveniles in a closed setting and includes
a regional center established in part 3 of article 10.5 of title 27, C.R.S.

(110) "Trust fund", as used in article 3.5 of this title, means the Colorado children's trust
fund created in section 19-3.5-106.

(111) "Unfounded report", as used in part 3 of article 3 of this title, means any report
made pursuant to article 3 of this title that is not supported by a preponderance of the
evidence.

(111.5) "Updated medical history statement" means a written narrative statement dated
and signed by a birth parent about the medical history of the birth parent or other
biological relatives of the adoptee that can be voluntarily submitted by the birth parent to
the state registrar for future disclosure to the birth parent's adult child who is an adult
adoptee or an adult descendant of the adoptee or legal representative of such person in
accordance with the provisions of section 19-5-305 (1.5).

(112) "Victim", as used in article 2 of this title, means the party immediately and directly
aggrieved by the juvenile, that party's spouse, the party's parent, sibling, or child who is
living with the party, a victim compensation board that has paid a victim compensation
claim, a person or entity who has suffered losses because of a contractual relationship
with such party, including, but not limited to, an insurer, or because of liability under
section 14-6-110, C.R.S., or, in the absence of any of the above, the state.

Colo. Rev. Stat. § 19-3-401 (2011). TAKING CHILDREN INTO CUSTODY.
(1) A child may be taken into temporary custody by a law enforcement officer without
order of the court:
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(a) When the child is abandoned, lost, or seriously endangered in such child's
surroundings or seriously endangers others and immediate removal appears to be
necessary for such child's protection or the protection of others;

(b) When there are reasonable grounds to believe that such child has run away or escaped
from such child's parents, guardian, or legal custodian and the child's parents, guardian,
or legal custodian has not made a report to a law enforcement agency that the child has
run away from home; or

(c) When an arrest warrant has been issued for such child's parent or guardian on the
basis of an alleged violation of section 18-3-304, C.R.S. No child taken into temporary
custody pursuant to this paragraph (c) shall be placed in detention or jail.

(1.3) A child shall be taken into temporary custody by a law enforcement officer without
order of the court when there are reasonable grounds to believe the child has run away
from the child's parents, guardian, or legal custodian and the child's parents, guardian, or
legal custodian has made a report to a law enforcement agency that the child has run
away from home.

(1.5) An emergency exists and a child is seriously endangered as described in paragraph
(a) of subsection (1) of this section whenever the safety or well-being of a child is
immediately at issue and there is no other reasonable way to protect the child without
removing the child from the child's home. If such an emergency exists, a child shall be
removed from such child's home and placed in protective custody regardless of whether
reasonable efforts to preserve the family have been made.

(2) The taking of a child into temporary custody under this section shall not be deemed an
arrest, nor shall it constitute a police record.

(3) (a) Notwithstanding the provisions of subsections (1) and (1.5) of this section and
except as otherwise provided in paragraphs (b) and (c) of this subsection (3), a newborn
child, as defined in section 19-1-103 (78.5), who is not in a hospital setting shall not be
taken into temporary protective custody for a period of longer than twenty-four hours
without an order of the court made pursuant to section 19-3-405 (1), which order includes
findings that an emergency situation exists and that the newborn child is seriously
endangered as described in paragraph (a) of subsection (1) of this section.

(b) A newborn child, as defined in section 19-1-103 (78.5), who is in a hospital setting
shall not be taken into temporary protective custody without an order of the court made
pursuant to section 19-3-405 (1), which order includes findings that an emergency
situation exists and that the newborn child is seriously endangered as described in
paragraph (a) of subsection (1) of this section.A newborn child may be detained in a
hospital by a law enforcement officer upon the recommendation of a county department
of social services, a physician, a registered nurse, a licensed practical nurse, or a
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physician's assistant while an order of the court pursuant to section 19-3-405 (1) is being
pursued, but the newborn child must be released if a court order pursuant to section 19-3-
405 (1) 1s denied.

(c) The court orders required by paragraphs (a) and (b) of this subsection (3) shall not be
required in the following circumstances:

(I) When a newborn child is identified by a physician, registered nurse, licensed practical
nurse, or physician's assistant engaged in the admission, care, or treatment of patients as
being affected by substance abuse or demonstrating withdrawal symptoms resulting from
prenatal drug exposure;

(IT) When the newborn child's only identifiable birth parent has been determined by a
physician, registered nurse, or qualified mental health professional to meet the criteria
specified in section 27-10-105, C.R.S., for custody, treatment, and evaluation of mental
illness or grave disability;

(IIT) When both of the newborn child's birth parents have been determined by a
physician, registered nurse, or qualified mental health professional to meet the criteria
specified in section 27-10-105, C.R.S., for custody, treatment, and evaluation of mental
illness or grave disability; or

(IV) When the newborn child is subject to an environment exposing the newborn child to
a laboratory for manufacturing controlled substances as defined in section 18-18-102 (5),
CR.S.

(d) At the time a law enforcement officer takes a newborn child into temporary protective
custody, the law enforcement officer shall provide the notices required by sections 19-3-
402 and 19-3-212 directly to the newborn child's identifiable birth parent or parents in
both verbal and written form. Such notices may be provided to the child's identifiable
birth parent or parents in a language that the birth parent or parents understand, and the
law enforcement officer may designate another person to assist him or her in providing
such written and verbal notices to fulfill this requirement, if necessary.

(e) If a newborn child is taken into temporary protective custody pursuant to this
subsection (3), the county department may contact the child's identifiable birth parent or
parents to obtain the names of any relatives or other persons in the parent's or parents'
community who may be appropriate, capable, and willing to care for the newborn child
prior to the hearing required by section 19-3-403. In addition, if the identifiable parent or
parents are not citizens of the United States, the county department may request the
parent's or parents' consent to notify the parent's or parents' government of origin of the
situation and, if consent is given, may contact the parent's or parents' government of
origin.
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Colo. Rev. Stat. § 22-32-110.7 (2011). BOARD OF EDUCATION—SPECIFIC POWERS—
DRUG TESTING [CIVIL]

(1) The general assembly recognizes that the safety issues which face schools have
changed in the recent past. The general assembly finds the safety of school children
should be a priority of the state. The general assembly further finds the use of illegal
drugs by employees of school districts who hold safety-sensitive positions could
endanger the lives and safety of school children. The general assembly therefore
authorizes school districts to create school safety programs, which may include drug
testing of all personnel who apply for, transfer to, or are promoted to safety-sensitive
positions. The program may also include drug testing of personnel in safety-sensitive
positions if there is probable cause to believe the person is using illegal drugs.

(2) For each collective bargaining agreement entered into on or after April 16, 2001, with
a union representing personnel in safety-sensitive positions, the collective bargaining
agreement shall include drug testing policies for personnel who occupy safety-sensitive
positions.

(3) Implementation of this section shall be within existing appropriations.

(4) For the purposes of this section, “safety-sensitive positions” means positions in which
a single mistake can create imminent threat of serious harm to students or teachers.

CONNECTICUT

Conn. Gen. Stat. § 174-101 (2011). PROTECTION OF CHILDREN FROM ABUSE.
MANDATED REPORTERS. EDUCATIONAL AND TRAINING PROGRAMS [CIVIL]

(a) The public policy of this state is: To protect children whose health and welfare may be
adversely affected through injury and neglect; to strengthen the family and to make the
home safe for children by enhancing the parental capacity for good child care; to provide
a temporary or permanent nurturing and safe environment for children when necessary;
and for these purposes to require the reporting of suspected child abuse or neglect,
investigation of such reports by a social agency, and provision of services, where needed,
to such child and family.

(b) The following persons shall be mandated reporters: Any physician or surgeon
licensed under the provisions of chapter 370, [FN1] any resident physician or intern in
any hospital in this state, whether or not so licensed, any registered nurse, licensed
practical nurse, medical examiner, dentist, dental hygienist, psychologist, coach of
intramural or interscholastic athletics, school superintendent, school teacher, school
principal, school guidance counselor, school paraprofessional, school coach, social
worker, police officer, juvenile or adult probation officer, juvenile or adult parole officer,
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member of the clergy, pharmacist, physical therapist, optometrist, chiropractor, podiatrist,
mental health professional or physician assistant, any person who is a licensed or certified
emergency medical services provider, any person who is a licensed or certified alcohol
and drug counselor, any person who is a licensed marital and family therapist, any person
who is a sexual assault counselor or a battered women's counselor as defined in section
52-146k, any person who is a licensed professional counselor, any person who is a
licensed foster parent, any person paid to care for a child in any public or private facility,
child day care center, group day care home or family day care home licensed by the state,
any employee of the Department of Children and Families, any employee of the
Department of Public Health who is responsible for the licensing of child day care
centers, group day care homes, family day care homes or youth camps, the Child
Advocate and any employee of the Office of the Child Advocate and any family relations
counselor, family relations counselor trainee or family services supervisor employed by
the Judicial Department.

(c) The Commissioner of Children and Families shall develop an educational training
program for the accurate and prompt identification and reporting of child abuse and
neglect. Such training program shall be made available to all persons mandated to report
child abuse and neglect at various times and locations throughout the state as determined
by the Commissioner of Children and Families.

(d) Any mandated reporter, as defined in subsection (b) of this section, who fails to report
to the Commissioner of Children and Families pursuant to section 17a-101a shall be
required to participate in an educational and training program established by the
commissioner. The program may be provided by one or more private organizations
approved by the commissioner, provided the entire costs of the program shall be paid
from fees charged to the participants, the amount of which shall be subject to the
approval of the commissioner.

Conn. Gen. Stat. § 174-101J (2011). NOTIFICATION OF LAW ENFORCEMENT AND
PROSECUTORIAL AUTHORITIES WHEN REASONABLE BELIEF OF SEXUAL ABUSE OR
SERIOUS PHYSICAL ABUSE. NOTIFICATION OF AGENCY RESPONSIBLE FOR LICENSURE OF
INSTITUTION OR FACILITY WHERE ABUSE OR NEGLECT HAS OCCURRED. REFERRAL OF
PARENT [CIVIL]

(a) After the investigation has been completed and the Commissioner of Children and
Families has reasonable cause to believe that sexual abuse or serious physical abuse of a
child has occurred, the commissioner shall notify the appropriate local law enforcement
authority and the Chief State's Attorney or the Chief State's Attorney's designee or the
state's attorney for the judicial district in which the child resides or in which the abuse or
neglect occurred of such belief and shall provide a copy of the report required in sections
17a-101a to 17a-101c, inclusive, and 17a-103.

(b) Whenever a report has been made pursuant to sections 17a-101a to 17a-101c,
inclusive, and 17a-103, alleging that abuse or neglect has occurred at an institution or
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facility that provides care for children and is subject to licensure by the state for the
caring of children, and the Commissioner of Children and Families, after investigation,
has reasonable cause to believe abuse or neglect has occurred, the commissioner shall
forthwith notify the state agency responsible for such licensure of such institution or
facility and provide records, whether or not created by the department, concerning such
investigation.

(c) If, after the investigation is completed, the commissioner determines that a parent or
guardian inflicting abuse or neglecting a child is in need of treatment for substance abuse,
the commissioner shall refer such person to appropriate treatment services.

Conn. Gen. Stat. § 17A-101N (2011). COLLECTION AND ANALYSIS OF DATA RE
PERCENTAGE OF ABUSE AND NEGLECT CASES INVOLVING SUBSTANCE ABUSE.
REDUCTION STRATEGIES [CIVIL]

The Department of Children and Families shall collect and analyze data to determine the
percentage of the department's cases of child abuse and neglect that involve a parent or
guardian with a substance abuse problem and utilize such data to develop strategies to
reduce the number of such cases in the future.

Conn. Gen. Stat. § 17A-710 (2011). (FORMERLY SEC. 19A-4F). SUBSTANCE ABUSE
TREATMENT PROGRAMS FOR PREGNANT WOMEN AND THEIR CHILDREN. REPORTS
[CIvIL]

(a) It shall be the policy of the Department of Mental Health and Addiction Services to
develop and implement treatment programs for substance-abusing pregnant women of
any age and their children. The department shall seek private and public funds for such
programs. Each program shall, to the extent possible and within available appropriations,
offer comprehensive services, including (1) education and prevention programs in high
schools and family planning clinics; (2) outreach services to identify pregnant substance
abusers early and enroll them in prenatal care and substance abuse treatment programs;
(3) case management services; (4) hospital care with substance abuse treatment available
in coordination with obstetric services; (5) pediatric care, including therapeutic care for
neurologically, behaviorally or developmentally impaired infants; (6) child care for other
siblings; (7) classes on parenting skills; (8) home visitation for those who need additional
support or who are reluctant to enter a treatment program; (9) access to WIC and other
entitlement programs; (10) vocational training for mothers seeking entry to the job
market; and (11) a housing component. To the extent possible all services shall be
coordinated to be delivered from a centralized location, utilizing medical vans where
available and providing transportation assistance when needed.

(b) In addition to establishing new programs pursuant to subsection (a) of this section, the
department shall incorporate the comprehensive services set forth in subsection (a) of this
section in existing treatment programs when feasible.

(c) The department shall include in the state substance abuse plan, developed in
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accordance with section 19a-7, goals to overcome barriers to treatment which are specific
to pregnant women and women with children and to provide increased treatment services
and programs to pregnant women. Such programs shall be developed in collaboration
with other state agencies providing child care, family support, health services and early
intervention services for parents and young children. Such collaboration shall not be
limited to agencies providing substance abuse services.

(d) On or before November thirtieth, annually, the department shall submit a report to the
joint standing committee of the General Assembly having cognizance of matters relating
to public health regarding the status of treatment program availability for pregnant
women, including statistical and demographic data concerning pregnant women and
women with children in treatment and on waiting lists for treatment.

Conn. Gen. Stat. § 53-21 (2011). INJURY OR RISK OF INJURY TO, OR IMPAIRING
MORALS OF, CHILDREN. SALE OF CHILDREN.
Red Flag Alert: Unconstitutional as applied by State v. Scruggs, 905 A.2d 24, 25+, 279
Conn. 698, 698+ (Conn. Sep 05, 2006) (NO. 17587)
Proposed Legislation: 2011 CT H.B. 6475 (NS), 2011 Connecticut House Bill No. 6475,
Connecticut (Feb 24, 2011), VERSION: Introduced, PROPOSED ACTION: Amended.
(a) Any person who (1) wilfully or unlawfully causes or permits any child under the
age of sixteen years to be placed in such a situation that the life or limb of such child is
endangered, the health of such child is likely to be injured or the morals of such child are
likely to be impaired, or does any act likely to impair the health or morals of any such
child, or (2) has contact with the intimate parts, as defined in section 53a-65, of a child
under the age of sixteen years or subjects a child under sixteen years of age to contact
with the intimate parts of such person, in a sexual and indecent manner likely to impair
the health or morals of such child, or (3) permanently transfers the legal or physical
custody of a child under the age of sixteen years to another person for money or other
valuable consideration or acquires or receives the legal or physical custody of a child
under the age of sixteen years from another person upon payment of money or other
valuable consideration to such other person or a third person, except in connection with
an adoption proceeding that complies with the provisions of chapter 803, shall be guilty
of a class C felony for a violation of subdivision (1) or (3) of this subsection and a class B
felony for a violation of subdivision (2) of this subsection, except that, if the violation is
of subdivision (2) of this subsection and the victim of the offense is under thirteen years
of age, such person shall be sentenced to a term of imprisonment of which five years of
the sentence imposed may not be suspended or reduced by the court.

(b) The act of a parent or agent leaving an infant thirty days or younger with a designated
employee pursuant to section 17a-58 shall not constitute a violation of this section.
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DELAWARE

Del. Code Ann. tit. 11, § 1102 (2011). ENDANGERING THE WELFARE OF A CHILD; CLASS
E OR G FELONY.
(a) A person is guilty of endangering the welfare of a child when:

(1) Being a parent, guardian or any other person who has assumed responsibility for the
care or supervision of a child less than 18 years old the person:

a. Knowingly acts in a manner likely to be injurious to the physical, mental or moral
welfare of the child; or

b. Intentionally does or fails to do any act, with the result that the child becomes a
neglected child; or

(2) The person knowingly contributes to the delinquency of any child less than 18 years
old by doing or failing to do any act with the result, alone or in conjunction with other
acts or circumstances, that the child becomes a delinquent child; or

(3) The person knowingly encourages, aids, abets or conspires with the child to run
away from the home of the child's parents, guardian or custodian; or the person
knowingly and illegally harbors a child who has run away from home; or

(4) The person commits any violent felony, or reckless endangering second degree,
assault third degree, terroristic threatening, or unlawful imprisonment second degree
against a victim, knowing that such felony or misdemeanor was witnessed, either by sight
or sound, by a child less than 18 years of age who is a member of the person's family or
the victim's family.

(5) The person commits the offense of Driving Under the Influence as set forth in §
4177 of Title 21, or the offense of Operating a Vessel or Boat Under the Influence as set
forth in § 2302 of Title 23, and during the commission of the offense knowingly permits
a child less than 18 years of age to be a passenger in or on such vehicle, vessel or boat.

(6) The person commits any offense set forth in Chapter 47 of Title 16 in any dwelling,
knowing that any child less than 18 years of age is present in the dwelling at the time.

(b) Endangering the welfare of a child shall be punished as follows:

(1) When the death of a child occurs while the child's welfare was endangered as
defined in subsection (a) of this section, endangering the welfare of a child is a class E
felony;

(2) When serious physical injury to a child occurs while the child's welfare was
endangered as defined in subsection (a) of this section, endangering the welfare of a child
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is a class G felony;

(3) When a child becomes the victim of a sexual offense as defined in § 761(g) of this
title while the child's welfare was endangered as defined in subsection (a) of this section,
endangering the welfare of a child is a class G felony;

(4) In all other cases, endangering the welfare of a child is a class A misdemeanor.

(c) For the purpose of imposing the penalties prescribed in subdivision (b)(1), (b)(2) or
(b)(3) of this section, it is not necessary to prove the person's state of mind or liability for
causation with regard to the resulting death of or physical injury to the child or sexual
offense against the child, notwithstanding the provisions of § 251, § 252, § 261, § 262, §
263 or § 264 of this title, or any other statutes to the contrary.

Del. Code Ann. tit. 16, § 923 (2011). CHILD PROTECTION LEVELS

(a) A person who has been substantiated for abuse or neglect must be entered on the
Child Protection Registry at a designated Child Protection Level related to the risk of
future harm to children as designated in subsection (b) of this section. The Division shall
develop regulations that assess the risk of future harm to children from acts of abuse or
neglect and designate Child Protection Levels.

(b) The following paragraphs describe the 4 child protection levels:

(1) Child Protection Level I.--A person who is substantiated for abuse or neglect for any
of the following must be designated to Child Protection Level I:

a. An incident of abuse or neglect, including emotional neglect, presenting a low risk of
future harm to children; or

b. Conviction of a violation of compulsory school attendance requirements or truancy
when based on the same incident of abuse or neglect as alleged in the Notice of Intent to
Substantiate pursuant to § 924 of this title.

A person who is substantiated for abuse or neglect at Child Protection Level I must not be
entered on the Child Protection Registry and must not be reported in response to a Child
Protection Registry check made pursuant to § 8563 of Title 11 for that incident or
conviction. The person is eligible for employment in a child care facility, health care
facility or public school, as those terms are defined in § 8563 of Title 11.

(2) Child Protection Level II.--A person who is substantiated for abuse or neglect for any
of the following must be designated to Child Protection Level II:

a. An incident of abuse or neglect, including severe emotional neglect, presenting a
moderate risk of future harm to children; or
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b. Conviction of interference with custody when based on the same incident of abuse or
neglect as alleged in the Notice of Intent to Substantiate pursuant to § 924 of this
subchapter.

A person who is substantiated for abuse or neglect at Child Protection Level II must be
reported for a period of 3 years as ‘‘substantiated for abuse’’ or ‘‘substantiated for
neglect’’ in response to a Child Protection Registry check made pursuant to § 8563 of
Title 11. The person must remain on the Registry for a period of 3 years, but the person is
eligible for employment in a child care facility, health care facility or public school, as
those terms are defined in § 8563 of Title 11, while the person is on the Registry at Child
Protection Level II; and a prospective employer making a Child Protection Registry
check must be so informed. If the person is not substantiated for abuse or neglect while
on the Registry, the person on the Registry at Child Protection Level II is automatically
removed from the Registry after 3 years and must not be reported in a Child Protection
Registry check for that incident or conviction.

(3) Child Protection Level II1.--A person who is substantiated for abuse or neglect for any
of the following must be designated to Child Protection Level III:

a. An incident of abuse or neglect presenting a high risk of future harm to children,
including but not limited to: physical injury, nonorganic failure to thrive, malnutrition, or
abandonment of a child 13 to 17 years of age; or

b. Conviction of any of the following crimes when based on the same incident of abuse or
neglect as alleged in the Notice of Intent to Substantiate pursuant to § 924 of this title:
offensive touching, menacing, reckless endangering, assault in the third degree, terroristic
threatening, unlawful administration of drugs or controlled substances, indecent exposure
in the first or second degree, sexual harassment, unlawful imprisonment, abandonment of
a child, or misdemeanor endangering the welfare of a child.

A person who is substantiated for abuse or neglect at Child Protection Level III must be
reported for a period of 7 years as ‘‘substantiated for abuse’’ or ‘‘substantiated for
neglect’’ in response to a Child Protection Registry check made pursuant to § 8563 of
Title 11. The person is ineligible for employment in a child care facility, health care
facility or public school, as those terms are defined in § 8563 of Title 11, while the
person is on the Child Protection Registry at Child Protection Level III. If the person is
not substantiated for a different incident of abuse or neglect while on the Registry, the
person entered on the Registry at Child Protection Level 11 is automatically removed
from the Registry after 7 years and is, thereafter, eligible for employment in a child care
facility, health care facility or public school, and must not be reported in a Child
Protection Registry check for that incident or conviction.

(4) Child Protection Level IV.--A person who is substantiated for abuse or neglect for
any of the following must be designated to Child Protection Level IV:
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a. An incident of abuse or neglect presenting the highest risk of future harm to children,
including but not limited to serious physical injury, sexual abuse, torture, criminally
negligent treatment, or abandonment of a child 12 years of age or younger (but not
including the voluntary surrender of a baby pursuant to the Safe Arms for Babies
program as provided in § 907A of this title); or

b. Conviction of any of the following crimes when based on the same incident of abuse or
neglect as alleged in the Notice of Intent to Substantiate pursuant to § 924 of this title:
vehicular assault, vehicular homicide, criminally negligent homicide, assault in the first
degree, assault in the second degree, murder, manslaughter, murder by abuse or neglect,
incest, rape, unlawful sexual contact, sexual extortion, sexual solicitation of a child,
bestiality, continuous sexual abuse of a child, possession of child pornography,
unlawfully dealing in child pornography, felony endangering the welfare of a child,
dangerous crime against a child, kidnapping, coercion, dealing in children, unlawful
dealing with a child, sexual exploitation of a child, or promoting suicide.

A person who is substantiated for abuse or neglect at Child Protection Level IV must be
reported as ‘‘substantiated for abuse’’ or ‘‘substantiated for neglect’” in response to a
Child Protection Registry check made pursuant to § 8563 of Title 11. The person is
ineligible for employment in a child care facility, health care facility or public school, as
those terms are defined in § 8563 of Title 11. In addition, the person may not be removed
from the Registry and must be reported in a Registry check for the incident or conviction.

(c) A person who is substantiated for an incident of abuse or neglect while on the Child
Protection Registry is ineligible for automatic removal from the Registry, but may be
removed from the Registry by order of the Family Court as provided in § 929 of this title.
If a person is substantiated for abuse or neglect while on the Registry, the imposed
conditions for each incident must be completed consecutively, with the conditions for the
most restrictive Child Protection Level or Levels being completed before those for the
less restrictive level or levels. A person who has partially completed a level when
assigned to a more restrictive level is given credit for that partial completion when that
person has completed the conditions for the more restrictive level or levels.

DISTRICT OF COLUMBIA

D.C. Code § 4-1301.06 (2011). INVESTIGATION [FORMERLY § 6-2104].
(a) The full investigation shall be completed no more than 30 days after the receipt of
the first notice of the suspected abuse or neglect.

(b) The investigation shall determine:
(1) The nature, extent, and cause of the abuse or neglect, if any;

(2) If mental injury, as defined in § 16-2301(31), is suspected, an assessment of the
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suspected mental injury by a physician, a psychologist, or a licensed clinical social
worker;

(3) If the suspected abuse or neglect is determined to be substantiated:
(A) The identity of the person responsible for the abuse or neglect;

(B) The name, age, sex, and condition of the abused or neglected child and all other
children in the home;

(C) The conditions in the home at the time of the alleged abuse or neglect;

(D) Whether there is any child in the home whose health, safety, or welfare is at risk;
and

(E) Whether any child who is at risk should be removed from the home or can be
protected by the provision of resources, such as those listed in §§ 4-1303.03 and 4-
1303.03a.

(c) (1) Within 5 business days after the completion of the investigation, the Agency shall
complete a final report of its findings.

(2) The Agency shall provide a copy of a report regarding suspected abuse or neglect
that addresses possible criminal activity to the Metropolitan Police Department, the
Office of the Attorney General, and the United States Attorney for the District of
Columbia.

(d) If the Agency determines that a report was made in bad faith, the Agency shall refer
the report to the Office of the Attorney General, which shall determine whether
prosecution of the person making the report in bad faith is warranted.

(e) Nothing in this section shall be read as abrogating the responsibility of the
Metropolitan Police Department for criminal investigations.

D.C. Code § 4-1321.02 (2011). PERSONS REQUIRED TO MAKE REPORTS; PROCEDURE
[FORMERLY § 2-1352].

(a) Notwithstanding § 14-307, any person specified in subsection (b) of this section who
knows or has reasonable cause to suspect that a child known to him or her in his or her
professional or official capacity has been or is in immediate danger of being a mentally or
physically abused or neglected child, as defined in § 16-2301(9), shall immediately report
or have a report made of such knowledge or suspicion to either the Metropolitan Police
Department of the District of Columbia or the Child and Family Services Agency.

(a-1) A person specified in subsection (b) of this section shall report to the Child and
Family Services Agency any child who is age 5 through 13 years and who has 10 or more
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days of unexcused absences within a school year, as that term is defined in § 38-201(4).

(a-2)(1) Each public, independent, private, or parochial school shall report to the Child
and Family Services Agency any child who is 5 through 13 years and who has 10 or more
days of unexcused absences within a school year, as that term is defined in § 38-201(4);
provided, that this provision shall not supersede section 2103.5 of Title 5 of the District
of Columbia Municipal Regulations.

(2) A report made pursuant to this subsection shall not be considered a child abuse or
neglect report as that term 1s defined in § 4-1301.02(17), requiring an investigation
pursuant to Part A of subchapter I of this chapter.

(3) This subsection shall expire upon the applicability of subsection (a-1) of this section,
pursuant to section 4 of D.C. Law 18-242.

(b) Persons required to report such abuse or neglect shall include Child and Family
Services Agency employees, agents, and contractors, and every physician, psychologist,
medical examiner, dentist, chiropractor, registered nurse, licensed practical nurse, person
involved in the care and treatment of patients, law-enforcement officer, humane officer of
any agency charged with the enforcement of animal cruelty laws, school official, teacher,
athletic coach, Department of Parks and Recreation employee, public housing resident
manager, social service worker, day care worker, human trafficking counselor as defined
in § 14-311(2), domestic violence counselor as defined in § 14-310(a)(2), and mental
health professional as defined in § 7-1201.01(11). Such persons are not required to report
when employed by a lawyer who is providing representation in a criminal, civil,
including family law, or delinquency matter and the basis for the suspicion arises solely
in the course of that representation. Whenever a person is required to report in his or her
capacity as a member of the staff of a hospital, school, social agency or similar
institution, he or she shall immediately notify the person in charge of the institution or his
or her designated agent who shall then be required to make the report. The fact that such
a notification has been made does not relieve the person who was originally required to
report from his or her duty under subsection (a) of this section of having a report made
promptly to the Metropolitan Police Department of the District of Columbia or the Child
and Family Services Agency.

(c) In addition to those persons who are required to make a report, any other person may
make a report to the Metropolitan Police Department of the District of Columbia or the
Child and Family Services Agency.

(d) In addition to the requirements in subsections (a) and (b) of this section, any health
professional licensed pursuant to Chapter 12 of Title 3, or a law enforcement officer,
humane officer of any agency charged with the enforcement of animal cruelty laws,
except an undercover officer whose identity or investigation might be jeopardized, shall
report immediately, in writing, to the Child and Family Services Agency, that the law
enforcement officer or health professional has reasonable cause to believe that a child is
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abused as a result of inadequate care, control, or subsistence in the home environment
due to exposure to drug-related activity. The report shall be in accordance with the

provisions of § 4-1321.03.

(e) Notwithstanding § 14-307, any person specified in subsection (b) of this section who
knows or has reasonable cause to suspect that a child known to him or her in his or her
professional or official capacity has been, or is in immediate danger of being, the victim
of “sexual abuse” or “attempted sexual abuse” prohibited by Chapter 30 of Title 22; or
that the child was assisted, supported, caused, encouraged, commanded, enabled,
induced, facilitated, or permitted to become a prostitute, as that term is defined in § 22-
2701.01(3); or that the child has an injury caused by a bullet; or that the child has an
injury caused by a knife or other sharp object which has been caused by other than
accidental means, shall immediately report or have a report made of such knowledge,
information, or suspicion to the Metropolitan Police Department or the Child and Family
Services Agency.

D.C. Code § 16-2301 (2011). DEFINITIONS.
As used in this subchapter --

(1) The term "Division" means the Family Division of the Superior Court of the District
of Columbia. Pursuant to section 16-2301.01, the term "Division" shall be deemed to
refer to the Family Court of the Superior Court of the District of Columbia.

(1A) "Family Court" means the Family Court of the Superior Court of the District of
Columbia.

(2) The term "judge" means a judge assigned to the Family Division of the Superior
Court.

(3) The term "child" means an individual who is under 18 years of age, except that the
term "child" does not include an individual who is sixteen years of age or older and --

(A) charged by the United States attorney with (i) murder, first degree sexual abuse,
burglary in the first degree, robbery while armed, or assault with intent to commit any
such offense, or (i1) an offense listed in clause (1) and any other offense properly joinable
with such an offense;

(B) charged with an offense referred to in subparagraph (A)(i) and convicted by plea
or verdict of a lesser included offense; or

(C) charged with a traffic offense.

For purposes of this subchapter the term "child" also includes a person under the age of
twenty-one who is charged with an offense referred to in subparagraph (A)(1) or (C)
committed before he attained the age of sixteen, or a delinquent act committed before he
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attained the age of eighteen.
(4) The term "minor" means an individual who is under the age of twenty-one years.
(5) The term "adult" means an individual who is twenty-one years of age or older.

(6) The term "delinquent child" means a child who has committed a delinquent act and
is in need of care or rehabilitation.

(7) The term "delinquent act" means an act designated as an offense under the law of
the District of Columbia, or of a State if the act occurred in a State, or under Federal law.
Traffic offenses shall not be deemed delinquent acts unless committed by an individual
who is under the age of sixteen.

(8) The term "child in need of supervision" means a child who --

(A) (1) subject to compulsory school attendance and habitually truant from school
without justification;

(i1) has committed an offense committable only by children; or

(111) 1s habitually disobedient of the reasonable and lawful commands of his parent,
guardian, or other custodian and is ungovernable; and

(B) is in need of care or rehabilitation.
9) The term "neglected child" means a child:
g

(A) (1) who has been abandoned or abused by his or her parent, guardian, or
custodian, or whose parent, guardian, or custodian has failed to make reasonable efforts
to prevent the infliction of abuse upon the child. For the purposes of this sub-
subparagraph, the term "reasonable efforts" includes filing a petition for civil protection
from intrafamily violence pursuant to § 16-1003;

(i1) who 1s without proper parental care or control, subsistence, education as
required by law, or other care or control necessary for his or her physical, mental, or
emotional health, and the deprivation is not due to the lack of financial means of his or
her parent, guardian, or custodian,;

(111) whose parent, guardian, or custodian is unable to discharge his or her
responsibilities to and for the child because of incarceration, hospitalization, or other
physical or mental incapacity;

(iv) whose parent, guardian, or custodian refuses or is unable to assume the
responsibility for the child's care, control, or subsistence and the person or institution
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which is providing for the child states an intention to discontinue such care;

(v) who is in imminent danger of being abused and another child living in the same
household or under the care of the same parent, guardian, or custodian has been abused;

(vi) who has received negligent treatment or maltreatment from his or her parent,
guardian, or custodian;

(vii) who has resided in a hospital located in the District of Columbia for at least 10
calendar days following the birth of the child, despite a medical determination that the
child is ready for discharge from the hospital, and the parent, guardian, or custodian of
the child has not taken any action or made any effort to maintain a parental, guardianship,
or custodial relationship or contact with the child;

(viii) who is born addicted or dependent on a controlled substance or has a
significant presence of a controlled substance in his or her system at birth;

(ix) in whose body there is a controlled substance as a direct and foreseeable
consequence of the acts or omissions of the child's parent, guardian, or custodian; or

(x) who is regularly exposed to illegal drug-related activity in the home.

(B) No child who in good faith is under treatment solely by spiritual means through
prayer in accordance with the tenets and practices of a recognized church or religious
denomination by a duly accredited practitioner thereof shall for that reason alone be
considered a neglected child for the purposes of this subchapter.

(C) Subparagraph (A)(viii), (ix), and (x) of this paragraph shall apply as of October 1,
2003.

(10) The term "mentally ill child" means a child who is mentally ill within the meaning
of section 21-501.

(11) The term "substantially retarded child" means a child who is substantially retarded
within the meaning of section 21-1101 et seq.

(12) The term "custodian" means a person or agency, other than a parent or legal
guardian:

(A) to whom the legal custody of a child has been granted by the order of a court;
(B) who is acting in loco parentis; or

(C) who is a day care provider or an employee of a residential facility, in the case of
the placement of an abused or neglected child.
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(13) The term "detention" means the temporary, secure custody of a child in facilities,
designated by the Division, pending a final disposition of a petition.

(14) The term "shelter care" means the temporary care of a child in physically
unrestricting facilities, designated by the Division, pending a final disposition of a
petition.

(15) The term "detention or shelter care hearing" means a hearing to determine whether
a child who is in custody should be placed or continued in detention or shelter care.

(16) The term "factfinding hearing" means a hearing to determine whether the
allegations of a petition are true.

(17) The term "dispositional hearing" means a hearing, after a finding of fact, to
determine --

(A) whether the child in a delinquency or need of supervision case is in need of care
or rehabilitation and, if so, what order of disposition should be made; or

(B) what order of disposition should be made in a neglect case.

(18) The term "probation" means a legal status created by Division order following an
adjudication of delinquency or need of supervision, whereby a minor is permitted to
remain in the community subject to appropriate supervision and return to the Division for
violation of probation at any time during the period of probation.

(19) The term "protective supervision" means a legal status created by Division order in
neglect cases whereby a minor is permitted to remain in his home under supervision,
subject to return to the Division during the period of protective supervision.

(20) The term "guardianship of the person of a minor" means the duty and authority to
make important decisions in matters having a permanent effect on the life and
development of the minor, and concern with his general welfare. It includes (but is not
limited to) --

(A) authority to consent to marriage, enlistment in the armed forces of the United
States, and major medical, surgical, or psychiatric treatment; to represent the minor in
legal actions; and to make other decisions concerning the minor of substantive legal
significance;

(B) the authority and duty of reasonable visitation (except as limited by Division
order);

(C) the rights and responsibilities of legal custody when guardianship of the person is
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exercised by the natural or adoptive parent (except where legal custody has been vested
in another person or an agency or institution); and

(D) the authority to exercise residual parental rights and responsibilities when the
rights of his parents or only living parent have been judicially terminated or when both
parents are dead.

(21) The term "legal custody" means a legal status created by Division order which
vests in a custodian the responsibility for the custody of a minor which includes --

(A) physical custody and the determination of where and with whom the minor shall
live;

(B) the right and duty to protect, train, and discipline the minor; and

(C) the responsibility to provide the minor with food, shelter, education, and ordinary
medical care.

A Division order of "legal custody" is subordinate to the rights and responsibilities of the
guardian of the person of the minor and any residual parental rights and responsibilities.

(22) The term "residual parental rights and responsibilities" means those rights and
responsibilities remaining with the parent after transfer of legal custody or guardianship
of the person, including (but not limited to) the right of visitation, consent to adoption,
and determination of religious affiliation and the responsibility for support.

(23) The term "abused", when used with reference to a child, means:
(A) (1) infliction of physical or mental injury upon a child;

(1) sexual abuse or exploitation of a child; or

(111) negligent treatment or maltreatment of a child.

(B) (1) The term "abused", when used with reference to a child, does not include
discipline administered by a parent, guardian or custodian to his or her child; provided,
that the discipline is reasonable in manner and moderate in degree and otherwise does not
constitute cruelty. For the purposes of this paragraph, the term "discipline" does not
include:

(I) burning, biting, or cutting a child;

(IT) striking a child with a closed fist;

(IIT) inflicting injury to a child by shaking, kicking, or throwing the child;
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(IV) nonaccidental injury to a child under the age of 18 months;
(V) interfering with a child's breathing; and

(VI) threatening a child with a dangerous weapon or using such a weapon on a
child. For purposes of this provision, the term "dangerous weapon" means a firearm, a
knife, or any of the prohibited weapons described in § 22-4514.

(11) The list in sub-subparagraph (i) of this subparagraph is illustrative of unacceptable
discipline and is not intended to be exclusive or exhaustive.

(24) The term "negligent treatment" or "maltreatment" means failure to provide
adequate food, clothing, shelter, or medical care, which includes medical neglect, and the
deprivation is not due to the lack of financial means of his or her parent, guardian, or
other custodian.

(25) The term "sexual exploitation" means a parent, guardian, or other custodian allows
a child to engage in prostitution as defined in section 2(1) of the Control of Prostitution
and Sale of Controlled Substances in Public Places Criminal Control Act of 1981,
effective December 10, 1981 (D.C. Law 4-57; D.C. Code § 22-2701.01 [now § 22-
2701.01(3)]), or means a parent, guardian, or other custodian engages a child or allows a
child to engage in obscene or pornographic photography, filming, or other forms of
illustrating or promoting sexual conduct as defined in section 2(5) of the District of
Columbia Protection of Minors Act of 1982, effective March 9, 1983 (D.C. Law 4-173;
D.C. Code § 22-3101(5)).

(26) The term "parenting classes" means any program which enhances the parenting
skills of individuals through providing role models, discussion, training in early
childhood development and child psychology, or other instruction designed to strengthen
the parent, guardian, or custodian's ability to nurture children.

(27) The term "family counseling" means any psychological or psychiatric or other
social service offered by a provider to the parent and 1 or more members of the extended
family or the child's guardian or other caretaker of a child who has been adjudicated
neglected, delinquent, or in need of supervision. A caretaker is an adult person in whose
care a minor has been entrusted by written authorization of the child's parent, guardian, or
legal custodian.

e term "entry into foster care" means the earlier of:
28) Th "entry into f " h lier of:
(A) The date of the first judicial finding that the child has been neglected; or

(B) The date that is 60 days after the date on which the child is removed from the
home.
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(29) The term "Agency" means the Child and Family Services Agency established by
section 6-2121.1 [§ 4-1303.01a].

(30) The term "physical injury" means bodily harm greater than transient pain or minor
temporary marks.

(31) The term "mental injury" means harm to a child's psychological or intellectual
functioning, which may be exhibited by severe anxiety, depression, withdrawal, or
outwardly aggressive behavior, or a combination of those behaviors, and which may be
demonstrated by a change in behavior, emotional response, or cognition.

(32) The term "sexual abuse" means:

(A) engaging in, or attempting to engage in, a sexual act or sexual contact with a
child;

(B) causing or attempting to cause a child to engage in sexually explicit conduct; or
(C) exposing a child to sexually explicit conduct.
(33) The term "sexually explicit conduct" means actual or simulated:
(A) sexual act;
(B) sexual contact;
(C) bestiality;
(D) masturbation; or
(E) lascivious exhibition of the genitals, anus, or pubic area.
(34) The term "sexual act" shall have the same meaning as provided in § 22-3001(8).

(35) The term "sexual contact" shall have the same meaning as provided in § 22-
3001(9).

(36) The term "controlled substance" means a drug or chemical substance, or
immediate precursor, as set forth in Schedules I through V of § 48-901.01 et seq., which
has not been prescribed by a physician.

(37) The term "drug-related activity" means the use, sale, distribution, or manufacture
of a drug or drug paraphernalia without a legally valid license or medical prescription.
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(38) The term "incompetent to proceed" means that a child alleged to be delinquent is
not competent to participate in a hearing on the petition pursuant to section 16-2316(a) or
any other hearing in a delinquency proceeding, except scheduling, status, and
competency hearings, because he or she does not have sufficient present ability to consult
with his or her lawyer with a reasonable degree of rational understanding or does not
have a rational, as well as a factual, understanding of the proceedings against him or her.

(39) The term "psychiatrist" means a physician who is licensed to practice medicine in
the District of Columbia, or is employed by the federal government, and has completed a
residency in psychiatry.

(40) The term "qualified psychologist" means a person who is licensed pursuant to
section 3-1205.01, and has one year of formal training within a hospital setting, or 2 years
of supervised clinical experience in an organized health care setting, one of which must
be post-doctoral.

(41) (A) The term "victim" means any person, organization, partnership, business,
corporation, agency or governmental entity:

(1) against whom a crime, delinquent act, or an attempted crime or delinquent act
has been committed;

(i1) who suffers any physical or mental injury as a result of a crime, delinquent act,
or an attempted crime or delinquent act;

(111) who may have been exposed to the HIV/AIDS virus as a result of a crime,
delinquent act, or an attempted crime or delinquent act; or

(iv) who suffers any loss of property, including pecuniary loss, as a result of a
crime, delinquent act, or an attempted crime or delinquent act.

(B) The term "victim" shall not include any person who committed or aided or
abetted in the commission of the crime, delinquent act, or attempted crime or delinquent
act.

(42) The term "immediate family member" means:

(A) the person's parent, brother, sister, grandparent, or child, and the spouse of any
such parent, brother, sister, grandparent, or child;

(B) any person who maintains or has maintained a romantic relationship, not
necessarily including a sexual relationship, with the person; or

(C) any person who has a child in common with the person.
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(43) The term "weapons offense" means any violation of any law, rule, or regulation
which involves the sale, purchase, transfer in any manner, receipt, acquisition,
possession, having under control, use, repair, manufacture, carrying, or transportation of
any firearm, ammunition, or destructive device as these terms are defined in section 7-
2501.01.

(44) The term "domestic partner" shall have the same meaning as provided in § 32-
701(3).

FLORIDA

Fla. Stat. Ann. § 39.01 (2011). DEFINITIONS.
When used in this chapter, unless the context otherwise requires:

(1) "Abandoned" or "abandonment" means a situation in which the parent or legal
custodian of a child or, in the absence of a parent or legal custodian, the caregiver, while
being able, makes no provision for the child's support and has failed to establish or
maintain a substantial and positive relationship with the child. For purposes of this
subsection, "establish or maintain a substantial and positive relationship" includes, but is
not limited to, frequent and regular contact with the child through frequent and regular
visitation or frequent and regular communication to or with the child, and the exercise of
parental rights and responsibilities. Marginal efforts and incidental or token visits or
communications are not sufficient to establish or maintain a substantial and positive
relationship with a child. The term does not include a surrendered newborn infant as
described in s. 383.50, a "child in need of services" as defined in chapter 984, or a
"family in need of services" as defined in chapter 984. The incarceration of a parent, legal
custodian, or caregiver responsible for a child's welfare may support a finding of
abandonment.

(2) "Abuse" means any willful act or threatened act that results in any physical, mental, or
sexual injury or harm that causes or is likely to cause the child's physical, mental, or
emotional health to be significantly impaired. Abuse of a child includes acts or

omissions. Corporal discipline of a child by a parent or legal custodian for disciplinary
purposes does not in itself constitute abuse when it does not result in harm to the child.

(3) "Addictions receiving facility" means a substance abuse service provider as defined in
chapter 397.

(4) "Adjudicatory hearing" means a hearing for the court to determine whether or not the
facts support the allegations stated in the petition in dependency cases or in termination
of parental rights cases.

(5) "Adult" means any natural person other than a child.
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(6) "Adoption" means the act of creating the legal relationship between parent and child
where it did not exist, thereby declaring the child to be legally the child of the adoptive
parents and their heir at law, and entitled to all the rights and privileges and subject to all
the obligations of a child born to the adoptive parents in lawful wedlock.

(7) "Alleged juvenile sexual offender" means:

(a) A child 12 years of age or younger who is alleged to have committed a violation of
chapter 794, chapter 796, chapter 800, s. 827.071, or s. 847.0133; or

(b) A child who is alleged to have committed any violation of law or delinquent act
involving juvenile sexual abuse. "Juvenile sexual abuse" means any sexual behavior
which occurs without consent, without equality, or as a result of coercion. For purposes
of this paragraph, the following definitions apply:

1. "Coercion" means the exploitation of authority or the use of bribes, threats of force,
or intimidation to gain cooperation or compliance.

2. "Equality" means two participants operating with the same level of power in a
relationship, neither being controlled nor coerced by the other.

3. "Consent" means an agreement, including all of the following:

a. Understanding what is proposed based on age, maturity, developmental level,
functioning, and experience.

b. Knowledge of societal standards for what is being proposed.

c. Awareness of potential consequences and alternatives.

d. Assumption that agreement or disagreement will be accepted equally.

e. Voluntary decision.

f. Mental competence.
Juvenile sexual offender behavior ranges from noncontact sexual behavior such as
making obscene phone calls, exhibitionism, voyeurism, and the showing or taking of
lewd photographs to varying degrees of direct sexual contact, such as frottage, fondling,
digital penetration, rape, fellatio, sodomy, and various other sexually aggressive acts.
(8) "Arbitration" means a process whereby a neutral third person or panel, called an

arbitrator or an arbitration panel, considers the facts and arguments presented by the
parties and renders a decision which may be binding or nonbinding.
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(9) "Authorized agent" or "designee" of the department means an employee, volunteer, or
other person or agency determined by the state to be eligible for state-funded risk
management coverage, which is assigned or designated by the department to perform
duties or exercise powers under this chapter.

(10) "Caregiver" means the parent, legal custodian, permanent guardian, adult household
member, or other person responsible for a child's welfare as defined in subsection (47).

(11) "Case plan" means a document, as described in s. 39.6011, prepared by the
department with input from all parties. The case plan follows the child from the provision
of voluntary services through any dependency, foster care, or termination of parental
rights proceeding or related activity or process.

(12) "Child" or "youth" means any unmarried person under the age of 18 years who has
not been emancipated by order of the court.

(13) "Child protection team" means a team of professionals established by the
Department of Health to receive referrals from the protective investigators and protective
supervision staff of the department and to provide specialized and supportive services to
the program in processing child abuse, abandonment, or neglect cases. A child protection
team shall provide consultation to other programs of the department and other persons
regarding child abuse, abandonment, or neglect cases.

(14) "Child who has exhibited inappropriate sexual behavior" means a child who is 12
years of age or younger and who has been found by the department or the court to have
committed an inappropriate sexual act.

(15) "Child who is found to be dependent" means a child who, pursuant to this chapter, is
found by the court:

(a) To have been abandoned, abused, or neglected by the child's parent or parents or
legal custodians;

(b) To have been surrendered to the department, the former Department of Health and
Rehabilitative Services, or a licensed child-placing agency for purpose of adoption;

(c) To have been voluntarily placed with a licensed child-caring agency, a licensed
child-placing agency, an adult relative, the department, or the former Department of
Health and Rehabilitative Services, after which placement, under the requirements of this
chapter, a case plan has expired and the parent or parents or legal custodians have failed
to substantially comply with the requirements of the plan;

(d) To have been voluntarily placed with a licensed child-placing agency for the
purposes of subsequent adoption, and a parent or parents have signed a consent pursuant
to the Florida Rules of Juvenile Procedure;
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(e) To have no parent or legal custodians capable of providing supervision and care; or

() To be at substantial risk of imminent abuse, abandonment, or neglect by the parent
or parents or legal custodians.

(16) "Child support" means a court-ordered obligation, enforced under chapter 61 and ss.
409.2551-409.2597, for monetary support for the care, maintenance, training, and
education of a child.

(17) "Circuit" means any of the 20 judicial circuits as set forth in s. 26.021.

(18) "Comprehensive assessment" or "assessment" means the gathering of information
for the evaluation of a child's and caregiver's physical, psychiatric, psychological or
mental health, educational, vocational, and social condition and family environment as
they relate to the child's and caregiver's need for rehabilitative and treatment services,
including substance abuse treatment services, mental health services, developmental
services, literacy services, medical services, family services, and other specialized
services, as appropriate.

(19) "Concurrent planning" means establishing a permanency goal in a case plan that uses
reasonable efforts to reunify the child with the parent, while at the same time establishing
another goal that must be one of the following options:

(a) Adoption when a petition for termination of parental rights has been filed or will be
filed;

(b) Permanent guardianship of a dependent child under s. 39.6221;
(c) Permanent placement with a fit and willing relative under s. 39.6231; or
(d) Placement in another planned permanent living arrangement under s. 39.6241.

(20) "Court," unless otherwise expressly stated, means the circuit court assigned to
exercise jurisdiction under this chapter.

(21) "Department" means the Department of Children and Family Services.

(22) "Diligent efforts by a parent" means a course of conduct which results in a reduction
in risk to the child in the child's home that would allow the child to be safely placed
permanently back in the home as set forth in the case plan.

(23) "Diligent efforts of social service agency" means reasonable efforts to provide social
services or reunification services made by any social service agency that is a party to a
case plan.
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(24) "Diligent search" means the efforts of a social service agency to locate a parent or
prospective parent whose identity or location is unknown, initiated as soon as the social
service agency is made aware of the existence of such parent, with the search progress
reported at each court hearing until the parent is either identified and located or the court
excuses further search.

(25) "Disposition hearing" means a hearing in which the court determines the most
appropriate protections, services, and placement for the child in dependency cases.

(26) "District" means any one of the 15 service districts of the department established
pursuant to s. 20.19.

(27) "District administrator" means the chief operating officer of each service district of
the department as defined in s. 20.19(5) and, where appropriate, includes any district

administrator whose service district falls within the boundaries of a judicial circuit.

(28) "Expedited termination of parental rights" means proceedings wherein a case plan
with the goal of reunification is not being offered.

(29) "False report" means a report of abuse, neglect, or abandonment of a child to the
central abuse hotline, which report is maliciously made for the purpose of:

(a) Harassing, embarrassing, or harming another person;
(b) Personal financial gain for the reporting person;
(c) Acquiring custody of a child; or

(d) Personal benefit for the reporting person in any other private dispute involving a
child.

The term "false report" does not include a report of abuse, neglect, or abandonment of a
child made in good faith to the central abuse hotline.

(30) "Family" means a collective body of persons, consisting of a child and a parent,
legal custodian, or adult relative, in which:

(a) The persons reside in the same house or living unit; or

(b) The parent, legal custodian, or adult relative has a legal responsibility by blood,
marriage, or court order to support or care for the child.

(31) "Foster care" means care provided a child in a foster family or boarding home, group
home, agency boarding home, child care institution, or any combination thereof.
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(32) "Harm" to a child's health or welfare can occur when any person:

(a) Inflicts or allows to be inflicted upon the child physical, mental, or emotional injury.
In determining whether harm has occurred, the following factors must be considered in
evaluating any physical, mental, or emotional injury to a child: the age of the child; any
prior history of injuries to the child; the location of the injury on the body of the child; the
multiplicity of the injury; and the type of trauma inflicted. Such injury includes, but is not
limited to:

1. Willful acts that produce the following specific injuries:
a. Sprains, dislocations, or cartilage damage.
b. Bone or skull fractures.
c. Brain or spinal cord damage.
d. Intracranial hemorrhage or injury to other internal organs.
e. Asphyxiation, suffocation, or drowning.
f. Injury resulting from the use of a deadly weapon.
g. Burns or scalding.
h. Cuts, lacerations, punctures, or bites.
1. Permanent or temporary disfigurement.
J. Permanent or temporary loss or impairment of a body part or function.

As used in this subparagraph, the term "willful" refers to the intent to perform an action,
not to the intent to achieve a result or to cause an injury.

2. Purposely giving a child poison, alcohol, drugs, or other substances that
substantially affect the child's behavior, motor coordination, or judgment or that result in
sickness or internal injury. For the purposes of this subparagraph, the term "drugs" means
prescription drugs not prescribed for the child or not administered as prescribed, and
controlled substances as outlined in Schedule I or Schedule II of s. 893.03.

3. Leaving a child without adult supervision or arrangement appropriate for the child's
age or mental or physical condition, so that the child is unable to care for the child's own
needs or another's basic needs or is unable to exercise good judgment in responding to
any kind of physical or emotional crisis.
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4. Inappropriate or excessively harsh disciplinary action that is likely to result in
physical injury, mental injury as defined in this section, or emotional injury. The
significance of any injury must be evaluated in light of the following factors: the age of
the child; any prior history of injuries to the child; the location of the injury on the body
of the child; the multiplicity of the injury; and the type of trauma inflicted. Corporal
discipline may be considered excessive or abusive when it results in any of the following
or other similar injuries:

a. Sprains, dislocations, or cartilage damage.

b. Bone or skull fractures.

c. Brain or spinal cord damage.

d. Intracranial hemorrhage or injury to other internal organs.

e. Asphyxiation, suffocation, or drowning.

f. Injury resulting from the use of a deadly weapon.

g. Burns or scalding.

h. Cuts, lacerations, punctures, or bites.

1. Permanent or temporary disfigurement.

J. Permanent or temporary loss or impairment of a body part or function.

k. Significant bruises or welts.

(b) Commits, or allows to be committed, sexual battery, as defined in chapter 794, or
lewd or lascivious acts, as defined in chapter 800, against the child.

(c) Allows, encourages, or forces the sexual exploitation of a child, which includes
allowing, encouraging, or forcing a child to:

1. Solicit for or engage in prostitution; or
2. Engage in a sexual performance, as defined by chapter 827.
(d) Exploits a child, or allows a child to be exploited, as provided in s. 450.151.

(e) Abandons the child. Within the context of the definition of "harm," the term
"abandoned the child" or "abandonment of the child" means a situation in which the
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parent or legal custodian of a child or, in the absence of a parent or legal custodian, the
caregiver, while being able, makes no provision for the child's support and has failed to
establish or maintain a substantial and positive relationship with the child. For purposes
of this paragraph, "establish or maintain a substantial and positive relationship" includes,
but is not limited to, frequent and regular contact with the child through frequent and
regular visitation or frequent and regular communication to or with the child, and the
exercise of parental rights and responsibilities. Marginal efforts and incidental or token
visits or communications are not sufficient to establish or maintain a substantial and
positive relationship with a child. The term "abandoned" does not include a surrendered
newborn infant as described in s. 383.50.

(f) Neglects the child. Within the context of the definition of "harm," the term "neglects
the child" means that the parent or other person responsible for the child's welfare fails to
supply the child with adequate food, clothing, shelter, or health care, although financially
able to do so or although offered financial or other means to do so. However, a parent or
legal custodian who, by reason of the legitimate practice of religious beliefs, does not
provide specified medical treatment for a child may not be considered abusive or
neglectful for that reason alone, but such an exception does not:

1. Eliminate the requirement that such a case be reported to the department;
2. Prevent the department from investigating such a case; or

3. Preclude a court from ordering, when the health of the child requires it, the
provision of medical services by a physician, as defined in this section, or treatment by a
duly accredited practitioner who relies solely on spiritual means for healing in accordance
with the tenets and practices of a well-recognized church or religious organization.

(g) Exposes a child to a controlled substance or alcohol. Exposure to a controlled
substance or alcohol is established by:

1. A test, administered at birth, which indicated that the child's blood, urine, or
meconium contained any amount of alcohol or a controlled substance or metabolites of
such substances, the presence of which was not the result of medical treatment
administered to the mother or the newborn infant; or

2. Evidence of extensive, abusive, and chronic use of a controlled substance or
alcohol by a parent when the child is demonstrably adversely affected by such usage.

As used in this paragraph, the term "controlled substance" means prescription drugs not
prescribed for the parent or not administered as prescribed and controlled substances as
outlined in Schedule I or Schedule II of s. 893.03.

(h) Uses mechanical devices, unreasonable restraints, or extended periods of isolation
to control a child.
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(1) Engages in violent behavior that demonstrates a wanton disregard for the presence of
a child and could reasonably result in serious injury to the child.

(j) Negligently fails to protect a child in his or her care from inflicted physical, mental,
or sexual injury caused by the acts of another.

(k) Has allowed a child's sibling to die as a result of abuse, abandonment, or neglect.

(1) Makes the child unavailable for the purpose of impeding or avoiding a protective
investigation unless the court determines that the parent, legal custodian, or caregiver was
fleeing from a situation involving domestic violence.

(33) "Institutional child abuse or neglect" means situations of known or suspected child
abuse or neglect in which the person allegedly perpetrating the child abuse or neglect is
an employee of a private school, public or private day care center, residential home,
institution, facility, or agency or any other person at such institution responsible for the
child's care.

(34) "Judge" means the circuit judge exercising jurisdiction pursuant to this chapter.

(35) "Legal custody" means a legal status created by a court which vests in a custodian of
the person or guardian, whether an agency or an individual, the right to have physical
custody of the child and the right and duty to protect, nurture, guide, and discipline the
child and to provide him or her with food, shelter, education, and ordinary medical,
dental, psychiatric, and psychological care.

(36) "Licensed child-caring agency" means a person, society, association, or agency
licensed by the department to care for, receive, and board children.

(37) "Licensed child-placing agency" means a person, society, association, or institution
licensed by the department to care for, receive, or board children and to place children in
a licensed child-caring institution or a foster or adoptive home.

(38) "Licensed health care professional" means a physician licensed under chapter 458,
an osteopathic physician licensed under chapter 459, a nurse licensed under part I of
chapter 464, a physician assistant licensed under chapter 458 or chapter 459, or a dentist
licensed under chapter 466.

(39) "Likely to injure oneself" means that, as evidenced by violent or other actively self-
destructive behavior, it is more likely than not that within a 24-hour period the child will
attempt to commit suicide or inflict serious bodily harm on himself or herself.

(40) "Likely to injure others" means that it is more likely than not that within a 24-hour
period the child will inflict serious and unjustified bodily harm on another person.
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(41) "Mediation" means a process whereby a neutral third person called a mediator acts
to encourage and facilitate the resolution of a dispute between two or more parties. It is
an informal and nonadversarial process with the objective of helping the disputing parties
reach a mutually acceptable and voluntary agreement. The role of the mediator includes,
but is not limited to, assisting the parties in identifying issues, fostering joint problem
solving, and exploring settlement alternatives.

(42) "Mental injury" means an injury to the intellectual or psychological capacity of a
child as evidenced by a discernible and substantial impairment in the ability to function
within the normal range of performance and behavior.

(43) "Necessary medical treatment" means care which is necessary within a reasonable
degree of medical certainty to prevent the deterioration of a child's condition or to
alleviate immediate pain of a child.

(44) "Neglect" occurs when a child is deprived of, or is allowed to be deprived of,
necessary food, clothing, shelter, or medical treatment or a child is permitted to live in an
environment when such deprivation or environment causes the child's physical, mental,
or emotional health to be significantly impaired or to be in danger of being significantly
impaired. The foregoing circumstances shall not be considered neglect if caused
primarily by financial inability unless actual services for relief have been offered to and
rejected by such person. A parent or legal custodian legitimately practicing religious
beliefs in accordance with a recognized church or religious organization who thereby
does not provide specific medical treatment for a child may not, for that reason alone, be
considered a negligent parent or legal custodian; however, such an exception does not
preclude a court from ordering the following services to be provided, when the health of
the child so requires:

(a) Medical services from a licensed physician, dentist, optometrist, podiatric physician,
or other qualified health care provider; or

(b) Treatment by a duly accredited practitioner who relies solely on spiritual means for
healing in accordance with the tenets and practices of a well-recognized church or
religious organization.

Neglect of a child includes acts or omissions.

(45) "Next of kin" means an adult relative of a child who is the child's brother, sister,
grandparent, aunt, uncle, or first cousin.

(46) "Office" means the Office of Adoption and Child Protection within the Executive
Office of the Governor.

(47) "Other person responsible for a child's welfare" includes the child's legal guardian or
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foster parent; an employee of any school, public or private child day care center,
residential home, institution, facility, or agency; a law enforcement officer employed in
any facility, service, or program for children that is operated or contracted by the
Department of Juvenile Justice; or any other person legally responsible for the child's
welfare in a residential setting; and also includes an adult sitter or relative entrusted with
a child's care. For the purpose of departmental investigative jurisdiction, this definition
does not include the following persons when they are acting in an official capacity: law
enforcement officers, except as otherwise provided in this subsection; employees of
municipal or county detention facilities; or employees of the Department of Corrections.

(48) "Out-of-home" means a placement outside of the home of the parents or a parent.

(49) "Parent" means a woman who gives birth to a child and a man whose consent to the
adoption of the child would be required under s. 63.062(1). If a child has been legally
adopted, the term "parent" means the adoptive mother or father of the child. The term
does not include an individual whose parental relationship to the child has been legally
terminated, or an alleged or prospective parent, unless the parental status falls within the
terms of s. 39.503(1) or s. 63.062(1). For purposes of this chapter only, when the phrase
"parent or legal custodian" is used, it refers to rights or responsibilities of the parent and,
only if there is no living parent with intact parental rights, to the rights or responsibilities
of the legal custodian who has assumed the role of the parent.

(50) "Participant," for purposes of a shelter proceeding, dependency proceeding, or
termination of parental rights proceeding, means any person who is not a party but who
should receive notice of hearings involving the child, including the actual custodian of
the child, the foster parents or the legal custodian of the child, identified prospective
parents, and any other person whose participation may be in the best interest of the child.
A community-based agency under contract with the department to provide protective
services may be designated as a participant at the discretion of the court. Participants may
be granted leave by the court to be heard without the necessity of filing a motion to
intervene.

(51) "Party" means the parent or parents of the child, the petitioner, the department, the
guardian ad litem or the representative of the guardian ad litem program when the
program has been appointed, and the child. The presence of the child may be excused by
order of the court when presence would not be in the child's best interest. Notice to the
child may be excused by order of the court when the age, capacity, or other condition of
the child is such that the notice would be meaningless or detrimental to the child.

(52) "Permanency goal" means the living arrangement identified for the child to return to
or identified as the permanent living arrangement of the child. Permanency goals
applicable under this chapter, listed in order of preference, are:

(a) Reunification;
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(b) Adoption when a petition for termination of parental rights has been or will be filed;
(c) Permanent guardianship of a dependent child under s. 39.6221;

(d) Permanent placement with a fit and willing relative under s. 39.6231; or

(e) Placement in another planned permanent living arrangement under s. 39.6241.

The permanency goal is also the case plan goal. If concurrent case planning is being
used, reunification may be pursued at the same time that another permanency goal is
pursued.

(53) "Permanency plan" means the plan that establishes the placement intended to serve
as the child's permanent home.

(54) "Permanent guardian" means the relative or other adult in a permanent guardianship
of a dependent child under s. 39.6221.

(55) "Permanent guardianship of a dependent child" means a legal relationship that a
court creates under s. 39.6221 between a child and a relative or other adult approved by
the court which is intended to be permanent and self-sustaining through the transfer of
parental rights with respect to the child relating to protection, education, care and control
of the person, custody of the person, and decisionmaking on behalf of the child.

(56) "Physical injury" means death, permanent or temporary disfigurement, or
impairment of any bodily part.

(57) "Physician" means any licensed physician, dentist, podiatric physician, or
optometrist and includes any intern or resident.

(58) "Preliminary screening" means the gathering of preliminary information to be used
in determining a child's need for further evaluation or assessment or for referral for other
substance abuse services through means such as psychosocial interviews; urine and
breathalyzer screenings; and reviews of available educational, delinquency, and
dependency records of the child.

(59) "Preventive services" means social services and other supportive and rehabilitative
services provided to the parent or legal custodian of the child and to the child for the
purpose of averting the removal of the child from the home or disruption of a family
which will or could result in the placement of a child in foster care. Social services and
other supportive and rehabilitative services shall promote the child's need for physical,
mental, and emotional health and a safe, stable, living environment, shall promote family
autonomy, and shall strengthen family life, whenever possible.

(60) "Prospective parent" means a person who claims to be, or has been identified as, a
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person who may be a mother or a father of a child.

(61) "Protective investigation" means the acceptance of a report alleging child abuse,
abandonment, or neglect, as defined in this chapter, by the central abuse hotline or the
acceptance of a report of other dependency by the department; the investigation of each
report; the determination of whether action by the court is warranted; the determination
of the disposition of each report without court or public agency action when appropriate;
and the referral of a child to another public or private agency when appropriate.

(62) "Protective investigator" means an authorized agent of the department who receives
and investigates reports of child abuse, abandonment, or neglect; who, as a result of the
investigation, may recommend that a dependency petition be filed for the child; and who
performs other duties necessary to carry out the required actions of the protective
investigation function.

(63) "Protective supervision" means a legal status in dependency cases which permits the
child to remain safely in his or her own home or other nonlicensed placement under the
supervision of an agent of the department and which must be reviewed by the court
during the period of supervision.

(64) "Relative" means a grandparent, great-grandparent, sibling, first cousin, aunt, uncle,
great-aunt, great-uncle, niece, or nephew, whether related by the whole or half blood, by
affinity, or by adoption. The term does not include a stepparent.

(65) "Reunification services" means social services and other supportive and
rehabilitative services provided to the parent of the child, to the child, and, where
appropriate, to the relative placement, nonrelative placement, or foster parents of the
child, for the purpose of enabling a child who has been placed in out-of-home care to
safely return to his or her parent at the earliest possible time. The health and safety of the
child shall be the paramount goal of social services and other supportive and
rehabilitative services. The services shall promote the child's need for physical, mental,
and emotional health and a safe, stable, living environment, shall promote family
autonomy, and shall strengthen family life, whenever possible.

(66) "Secretary" means the Secretary of Children and Family Services.
(67) "Sexual abuse of a child" means one or more of the following acts:

(a) Any penetration, however slight, of the vagina or anal opening of one person by the
penis of another person, whether or not there is the emission of semen.

(b) Any sexual contact between the genitals or anal opening of one person and the
mouth or tongue of another person.

(c) Any intrusion by one person into the genitals or anal opening of another person,
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including the use of any object for this purpose, except that this does not include any act
intended for a valid medical purpose.

(d) The intentional touching of the genitals or intimate parts, including the breasts,
genital area, groin, inner thighs, and buttocks, or the clothing covering them, of either the
child or the perpetrator, except that this does not include:

1. Any act which may reasonably be construed to be a normal caregiver
responsibility, any interaction with, or affection for a child; or

2. Any act intended for a valid medical purpose.
(e) The intentional masturbation of the perpetrator's genitals in the presence of a child.

(f) The intentional exposure of the perpetrator's genitals in the presence of a child, or
any other sexual act intentionally perpetrated in the presence of a child, if such exposure
or sexual act is for the purpose of sexual arousal or gratification, aggression, degradation,
or other similar purpose.

(g) The sexual exploitation of a child, which includes allowing, encouraging, or forcing
a child to:

1. Solicit for or engage in prostitution; or
2. Engage in a sexual performance, as defined by chapter 827.

(68) "Shelter" means a placement with a relative or a nonrelative, or in a licensed home
or facility, for the temporary care of a child who is alleged to be or who has been found to
be dependent, pending court disposition before or after adjudication.

(69) "Shelter hearing" means a hearing in which the court determines whether probable
cause exists to keep a child in shelter status pending further investigation of the case.

(70) "Social service agency" means the department, a licensed child-caring agency, or a
licensed child-placing agency.

(71) "Social worker" means any person who has a bachelor's, master's, or doctoral degree
in social work.

(72) "Substance abuse" means using, without medical reason, any psychoactive or mood-
altering drug, including alcohol, in such a manner as to induce impairment resulting in
dysfunctional social behavior.

(73) "Substantial compliance" means that the circumstances which caused the creation of
the case plan have been significantly remedied to the extent that the well-being and safety
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of the child will not be endangered upon the child's remaining with or being returned to
the child's parent.

(74) "Taken into custody" means the status of a child immediately when temporary
physical control over the child is attained by a person authorized by law, pending the
child's release or placement.

(75) "Temporary legal custody" means the relationship that a court creates between a
child and an adult relative of the child, legal custodian, agency, or other person approved
by the court until a more permanent arrangement is ordered. Temporary legal custody
confers upon the custodian the right to have temporary physical custody of the child and
the right and duty to protect, nurture, guide, and discipline the child and to provide the
child with food, shelter, and education, and ordinary medical, dental, psychiatric, and
psychological care, unless these rights and duties are otherwise enlarged or limited by the
court order establishing the temporary legal custody relationship.

(76) "Victim" means any child who has sustained or is threatened with physical, mental,
or emotional injury identified in a report involving child abuse, neglect, or abandonment,
or child-on-child sexual abuse.

Fla. Stat. Ann. § 39.806 (2011). GROUNDS FOR TERMINATION OF PARENTAL RIGHTS
[CIvIL]

(1) Grounds for the termination of parental rights may be established under any of the
following circumstances:

(a) When the parent or parents have voluntarily executed a written surrender of the child
and consented to the entry of an order giving custody of the child to the department for
subsequent adoption and the department is willing to accept custody of the child.

1. The surrender document must be executed before two witnesses and a notary public or
other person authorized to take acknowledgments.

2. The surrender and consent may be withdrawn after acceptance by the department only
after a finding by the court that the surrender and consent were obtained by fraud or
under duress.

(b) Abandonment as defined in s. 39.01(1) or when the identity or location of the parent
or parents is unknown and cannot be ascertained by diligent search within 60 days.

(c) When the parent or parents engaged in conduct toward the child or toward other
children that demonstrates that the continuing involvement of the parent or parents in the
parent-child relationship threatens the life, safety, well-being, or physical, mental, or
emotional health of the child irrespective of the provision of services. Provision of
services may be evidenced by proof that services were provided through a previous plan
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or offered as a case plan from a child welfare agency.

(d) When the parent of a child is incarcerated in a state or federal correctional institution
and either:

1. The period of time for which the parent is expected to be incarcerated will constitute a
substantial portion of the period of time before the child will attain the age of 18 years;

2. The incarcerated parent has been determined by the court to be a violent career
criminal as defined in s. 775.084, a habitual violent felony offender as defined in s.
775.084, or a sexual predator as defined in s. 775.21; has been convicted of first degree or
second degree murder in violation of s. 782.04 or a sexual battery that constitutes a
capital, life, or first degree felony violation of s. 794.011; or has been convicted of an
offense in another jurisdiction which is substantially similar to one of the offenses listed
in this paragraph. As used in this section, the term “substantially similar offense” means
any offense that is substantially similar in elements and penalties to one of those listed in
this subparagraph, and that is in violation of a law of any other jurisdiction, whether that
of another state, the District of Columbia, the United States or any possession or territory
thereof, or any foreign jurisdiction; or

3. The court determines by clear and convincing evidence that continuing the parental
relationship with the incarcerated parent would be harmful to the child and, for this
reason, that termination of the parental rights of the incarcerated parent is in the best
interest of the child.

(e) When a child has been adjudicated dependent, a case plan has been filed with the
court, and:

1. The child continues to be abused, neglected, or abandoned by the parent or parents.
The failure of the parent or parents to substantially comply with the case plan for a period
of 9 months after an adjudication of the child as a dependent child or the child's
placement into shelter care, whichever occurs first, constitutes evidence of continuing
abuse, neglect, or abandonment unless the failure to substantially comply with the case
plan was due to the parent's lack of financial resources or to the failure of the department
to make reasonable efforts to reunify the parent and child. The 9-month period begins to
run only after the child's placement into shelter care or the entry of a disposition order
placing the custody of the child with the department or a person other than the parent and
the court's approval of a case plan having the goal of reunification with the parent,
whichever occurs first;

2. The parent or parents have materially breached the case plan. Time is of the essence
for permanency of children in the dependency system. In order to prove the parent or
parents have materially breached the case plan, the court must find by clear and
convincing evidence that the parent or parents are unlikely or unable to substantially
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comply with the case plan before time to comply with the case plan expires.

(f) The parent or parents engaged in egregious conduct or had the opportunity and
capability to prevent and knowingly failed to prevent egregious conduct that threatens the
life, safety, or physical, mental, or emotional health of the child or the child's sibling.

1. As used in this subsection, the term “sibling” means another child who resides with or
is cared for by the parent or parents regardless of whether the child is related legally or by
consanguinity.

2. As used in this subsection, the term “egregious conduct” means abuse, abandonment,
neglect, or any other conduct that is deplorable, flagrant, or outrageous by a normal
standard of conduct. Egregious conduct may include an act or omission that occurred
only once but was of such intensity, magnitude, or severity as to endanger the life of the
child.

(g) The parent or parents have subjected the child or another child to aggravated child
abuse as defined in s. 827.03, sexual battery or sexual abuse as defined in s. 39.01, or
chronic abuse.

(h) The parent or parents have committed the murder, manslaughter, aiding or abetting
the murder, or conspiracy or solicitation to murder the other parent or another child, or a
felony battery that resulted in serious bodily injury to the child or to another child.

(1) The parental rights of the parent to a sibling of the child have been terminated
involuntarily.

(j) The parent or parents have a history of extensive, abusive, and chronic use of alcohol
or a controlled substance which renders them incapable of caring for the child, and have
refused or failed to complete available treatment for such use during the 3-year period
immediately preceding the filing of the petition for termination of parental rights.

(k) A test administered at birth that indicated that the child's blood, urine, or meconium
contained any amount of alcohol or a controlled substance or metabolites of such
substances, the presence of which was not the result of medical treatment administered to
the mother or the newborn infant, and the biological mother of the child is the biological
mother of at least one other child who was adjudicated dependent after a finding of harm
to the child's health or welfare due to exposure to a controlled substance or alcohol as
defined in s. 39.01(32)(g), after which the biological mother had the opportunity to
participate in substance abuse treatment.

(/) On three or more occasions the child or another child of the parent or parents has been
placed in out-of-home care pursuant to this chapter, and the conditions that led to the
child's out-of-home placement were caused by the parent or parents.
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(2) Reasonable efforts to preserve and reunify families are not required if a court of
competent jurisdiction has determined that any of the events described in paragraphs
(1)(e)-(1) have occurred.

(3) If a petition for termination of parental rights is filed under subsection (1), a separate
petition for dependency need not be filed and the department need not offer the parents a
case plan having a goal of reunification, but may instead file with the court a case plan
having a goal of termination of parental rights to allow continuation of services until the
termination is granted or until further orders of the court are issued.

(4) If an expedited termination of parental rights petition is filed, reasonable efforts shall
be made to place the child in a timely manner in accordance with the permanency plan,
and to complete whatever steps are necessary to finalize the permanent placement of the
child.

GEORGIA

Ga. Code Ann. § 15-11-55 (2011). DISPOSITION OF DEPRIVED CHILD

(a) If the child is found to be a deprived child, the court may make any of the following
orders of disposition best suited to the protection and physical, mental, and moral welfare
of the child:

(1) Permit the child to remain with his or her parents, guardian, or other custodian,
including a putative father, subject to conditions and limitations as the court prescribes,
including supervision as directed by the court for the protection of the child;

(2)(A) Subject to conditions and limitations as the court prescribes, transfer temporary
legal custody to any of the persons or entities described in this paragraph. Without
limiting the generality of the foregoing, such conditions and limitations shall include a
provision that the court shall approve or direct the retransfer of the physical custody of
the child back to the parents, guardian, or other custodian either upon the occurrence of
specified circumstances or in the discretion of the court. Any such retransfer of physical
custody may be made subject to such further conditions and limitations as the court
prescribes, including supervision for the protection of the child. The persons or entities to
whom or which temporary legal custody may be transferred shall include the following:

(1) Any individual including a putative father who, after study by the probation officer or
other person or agency designated by the court, is found by the court to be qualified to
receive and care for the child;

(i1) An agency or other private organization licensed or otherwise authorized by law to
receive and provide care for the child;
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(i11) Any public agency authorized by law to receive and provide care for the child;
provided, however, that for the purpose of this Code section, the term “public agency”
shall not include the Department of Juvenile Justice; or

(iv) An individual in another state with or without supervision by an appropriate officer
under Code Section 15-11-89.

(B) Except for dispositions pursuant to paragraph (1) of subsection (a) of Code Section
15-11-66 and Code Section 15-11-67, within 30 days after the removal of a child from
the custody of the parent or parents of the child, the Department of Human Services shall
exercise due diligence to identify a parent or relative of the child or other persons who
have demonstrated an ongoing commitment to the child. All identified adult relatives of
the child, subject to exceptions due to family or domestic violence, shall be provided with
notice:

(1) Specitying that the child has been or is being removed from parental custody;

(i1) Explaining the options the relative has to participate in the care and placement of the
child and any options that may be lost by failing to respond to the notice;

(111) Describing the process for becoming an approved foster family home and the
additional services and supports available for children placed in approved foster homes;
and

(iv) Describing any financial assistance for which the relative may be eligible.

(C) The results of such search and notification shall be documented in writing and filed
with the court by the time of the first review. During such 30 day period, the court may
order that the child be placed in the temporary legal custody of the Department of Human
Services or any other appropriate entity or person.

(D) The court shall order in its preliminary disposition that the parent or other legal
guardian of the child shall provide within ten days the names and addresses of all
relatives and other persons who might be considered as possible placements for the child.
The parties shall have an ongoing duty to supplement this information during the course
of the case at each judicial review or citizen panel review. The court shall include in all
published summons a notice that this information must be provided.

(E) The Council of Juvenile Court Judges shall be authorized to create uniform rules and
forms to implement the provisions of this paragraph; or

(3) Without making any of the orders specified in paragraphs (1) and (2) of this
subsection, transfer custody of the child to the court of another state exercising
jurisdiction over children if authorized by and in accordance with Code Section 15-11-87
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if the child is or is about to become a resident of that state.

(b) Unless a child found to be deprived is found also to be delinquent, such child shall not
be committed to or confined in an institution or other facility designed or operated for the
benefit of delinquent children.

(c) Notwithstanding any other provision of law, the court after transferring temporary
legal custody of a child to the Division of Family and Children Services within the
Department of Human Services may at any time conduct sua sponte a judicial review of
the current placement plan being provided to said child. After its review the court may
order the division to comply with the current placement plan, order the division to devise
a new placement plan within available division resources, or make any other order
relative to placement or custody outside the Department of Human Services as the court
finds to be in the best interest of the child. Placement or a change of legal custody by the
court outside the Department of Human Services shall relieve the department of further
responsibility for the child so placed.

(d) The policy of this state is that children in the custody of the Division of Family and
Children Services should have stable placements. Not less than five days in advance of
any placement change, the division shall notify the court, a child who is 14 years of age
or older, the child's parents, guardian, or other custodian, and any attorney of record of
such change in the location of the child's placement while the child is in the division's
custody; provided, however, that if the child's health or welfare may be endangered by
any delay in changing the child's placement, only the court and any attorney of record
shall be notified of such placement change within 24 hours of such change. A child who
is 14 years of age or older, the child's parents, guardian, or other custodian, and any
attorney of record may request a hearing with regard to the child's case plan or the
permanency plan in order for the court to consider the change in the location of the
child's placement and any changes to the case plan or permanency plan resulting from the
child's change in placement location. Such hearing shall be held within five days of
receiving notice of a change in the location of the child's placement and prior to any such
placement change, unless the child's health or welfare may be endangered by any delay in
changing the child's placement. At the hearing to consider the child's case plan and
permanency plan, the court shall consider the case plan and permanency plan
recommendations made by the division, including a recommendation as to the location of
the placement of the child, and shall make findings of fact upon which the court relied in
determining to reject or accept the case plan or permanency plan and the
recommendations made by the division, including the location of the child's placement. If
the court rejects the recommendations of the division, the court shall demonstrate that the
division's recommendations were considered and explain why it did not follow the
recommendations. If the court rejects the division's case plan and permanency plan
recommendations, including the change in the location of the placement of the child, the
court may order the division to devise a new case plan and permanency plan
recommendation, including a new recommendation as to the location of the child within
the resources of the department, or make any other order relative to placement or custody
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outside the Department of Human Services as the court finds to be in the best interest of
the child and consistent with this subsection. Placement or a change of legal custody by
the court outside the Department of Human Services shall relieve the department of
further responsibility for the child so placed.

(e) A juvenile court shall not be required to make an order of disposition pursuant to this
Code section regarding a child who is discharged from a facility in which the child was
hospitalized or habilitated pursuant to Chapter 3, 4, or 7 of Title 37 unless the child is to
be discharged into the physical custody of any person who had such custody when the
court made its most recent finding that such child was deprived.

(f) If a child is found to be a deprived child and the deprivation is found to have been the
result of alcohol or other drug abuse by a parent or guardian, as specified in subsection
(b) of Code Section 15-11-54, and the court orders transfer of temporary legal custody of
the child, as provided in paragraph (2) of subsection (a) of this Code section, the court is
authorized to further order that legal custody of the child may not be transferred back to
the child's custodian or guardian whose abuse of alcohol or another drug resulted in the
child's deprivation unless such person undergoes substance abuse treatment and random
substance abuse screenings and those screenings remain negative for a period of no less
than six consecutive months.

Ga. Code Ann. § 16-5-73 (2011). PROHIBITION AGAINST PRESENCE OF CHILDREN
DURING MANUFACTURE OF METHAMPHETAMINE; PUNISHMENT. DEFINITIONS
(Proposed Legislation as Amendment: 2011 GA H.B. 1 (NS), 2011 Georgia House Bill
No. 1, Georgia One Hundred (Nov 15, 2010), VERSION. Prefiled, PROPOSED
ACTION: Amended.)

(a) As used in this Code section, the term:

(1) "Chemical substance" means anhydrous ammonia, as defined in Code Section 16-
11-111; ephedrine, pseudoephedrine, or phenylpropanolamine, as those terms are defined
in Code Section 16-13-30.3; or any other chemical used in the manufacture of
methamphetamine.

(2) "Child" means any individual who is under the age of 18 years.

(3) "Intent to manufacture" means but is not limited to the intent to manufacture
methamphetamine, which may be demonstrated by a chemical substance's usage,
quantity, or manner or method of storage, including but not limited to storing it in
proximity to another chemical substance or equipment used to manufacture
methamphetamine.

(4) "Methamphetamine" means methamphetamine, amphetamine, or any mixture
containing either methamphetamine or amphetamine, as described in Code Section 16-
13-26.
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(5) "Serious injury" means an injury involving a broken bone, the loss of a member of
the body, the loss of use of a member of the body, the substantial disfigurement of the
body or of a member of the body, or an injury which is life threatening.

(b)(1) Any person who intentionally causes or permits a child to be present where any
person is manufacturing methamphetamine or possessing a chemical substance with the
intent to manufacture methamphetamine shall be guilty of a felony and, upon conviction
thereof, shall be punished by imprisonment for not less than two nor more than 15 years.

(2) Any person who violates paragraph (1) of this subsection wherein a child receives
serious injury as a result of such violation shall be guilty of a felony and, upon conviction
thereof, shall be punished by imprisonment for not less than five nor more than 20 years.

Ga. Code Ann. § 40-6-391 (2011). DRIVERS WITH ABILITY IMPAIRED BY ALCOHOL,
DRUGS, OR TOXIC VAPOR

Red Flag Alert: Recognized as unconstitutional by Sandlin v. State, 2011 WL 149489,
*1+, 307 Ga.App. 573+, 11 FCDR 84, 84+ (Ga.App. Jan 19, 2011) (NO. A10A2197)

(a) A person shall not drive or be in actual physical control of any moving vehicle while:

(1) Under the influence of alcohol to the extent that it is less safe for the person to drive;

(2) Under the influence of any drug to the extent that it is less safe for the person to drive;

(3) Under the intentional influence of any glue, aerosol, or other toxic vapor to the extent
that it is less safe for the person to drive;

(4) Under the combined influence of any two or more of the substances specified in
paragraphs (1) through (3) of this subsection to the extent that it is less safe for the person
to drive;

(5) The person's alcohol concentration is 0.08 grams or more at any time within three
hours after such driving or being in actual physical control from alcohol consumed before
such driving or being in actual physical control ended; or

(6) Subject to the provisions of subsection (b) of this Code section, there is any amount of
marijuana or a controlled substance, as defined in Code Section 16-13-21, present in the
person's blood or urine, or both, including the metabolites and derivatives of each or both
without regard to whether or not any alcohol is present in the person's breath or blood.

(b) The fact that any person charged with violating this Code section is or has been
legally entitled to use a drug shall not constitute a defense against any charge of violating
this Code section; provided, however, that such person shall not be in violation of this
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Code section unless such person is rendered incapable of driving safely as a result of
using a drug other than alcohol which such person is legally entitled to use.

(c) Every person convicted of violating this Code section shall, upon a first or second
conviction thereof, be guilty of a misdemeanor, upon a third conviction thereof, be guilty
of a high and aggravated misdemeanor, and upon a fourth or subsequent conviction
thereof, be guilty of a felony except as otherwise provided in paragraph (4) of this
subsection and shall be punished as follows:

(1) First conviction with no conviction of and no plea of nolo contendere accepted to a
charge of violating this Code section within the previous ten years, as measured from the
dates of previous arrests for which convictions were obtained or pleas of nolo contendere
were accepted to the date of the current arrest for which a conviction is obtained or a plea
of nolo contendere is accepted:

(A) A fine of not less than $300.00 and not more than $1,000. 00, which fine shall not,
except as provided in subsection (g) of this Code section, be subject to suspension, stay,
or probation;

(B) A period of imprisonment of not fewer than ten days nor more than 12 months, which
period of imprisonment may, at the sole discretion of the judge, be suspended, stayed, or
probated, except that if the offender's alcohol concentration at the time of the offense was
0.08 grams or more, the judge may suspend, stay, or probate all but 24 hours of any term
of imprisonment imposed under this subparagraph;

(C) Not fewer than 40 hours of community service, except that for a conviction for
violation of subsection (k) of this Code section where the person's alcohol concentration
at the time of the offense was less than 0.08 grams, the period of community service shall
be not fewer than 20 hours;

(D) Completion of a DUI Alcohol or Drug Use Risk Reduction Program. The sponsor of
any such program shall provide written notice of the department's approval of the
program to the person upon enrollment in the program;

(E) A clinical evaluation as defined in Code Section 40-5-1 and, if recommended as a
part of such evaluation, completion of a substance abuse treatment program as defined in
Code Section 40-5-1; provided, however, that in the court's discretion such evaluation
may be waived; and

(F) If the person is sentenced to a period of imprisonment for fewer than 12 months, a
period of probation of 12 months less any days during which the person is actually
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incarcerated;

(2) For the second conviction within a ten-year period of time, as measured from the
dates of previous arrests for which convictions were obtained or pleas of nolo contendere
were accepted to the date of the current arrest for which a conviction is obtained or a plea
of nolo contendere is accepted:

(A) A fine of not less than $600.00 and not more than $1,000.00, which fine shall not,
except as provided in subsection (g) of this Code section, be subject to suspension, stay,
or probation;

(B) A period of imprisonment of not fewer than 90 days and not more than 12 months.
The judge shall probate at least a portion of such term of imprisonment, in accordance
with subparagraph (F) of this paragraph, thereby subjecting the offender to the provisions
of Article 7 of Chapter 8 of Title 42 and to such other terms and conditions as the judge
may impose; provided, however, that the offender shall be required to serve not fewer
than 72 hours of actual incarceration;

(C) Not fewer than 30 days of community service;

(D) Completion of a DUI Alcohol or Drug Use Risk Reduction Program. The sponsor of
any such program shall provide written notice of the department's approval of the
program to the person upon enrollment in the program;

(E) A clinical evaluation as defined in Code Section 40-5-1 and, if recommended as a
part of such evaluation, completion of a substance abuse treatment program as defined in
Code Section 40-5-1; and

(F) A period of probation of 12 months less any days during which the person is actually
incarcerated;

(3) For the third conviction within a ten-year period of time, as measured from the dates
of previous arrests for which convictions were obtained or pleas of nolo contendere were
accepted to the date of the current arrest for which a conviction is obtained or a plea of
nolo contendere is accepted:

(A) A fine of not less than $1,000.00 and not more than $5,000.00, which fine shall not,
except as provided in subsection (g) of this Code section, be subject to suspension, stay,
or probation;
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(B) A mandatory period of imprisonment of not fewer than 120 days and not more than
12 months. The judge shall probate at least a portion of such term of imprisonment, in
accordance with subparagraph (F) of this paragraph, thereby subjecting the offender to
the provisions of Article 7 of Chapter 8 of Title 42 and to such other terms and conditions
as the judge may impose; provided, however, that the offender shall be required to serve
not fewer than 15 days of actual incarceration;

(C) Not fewer than 30 days of community service;

(D) Completion of a DUI Alcohol or Drug Use Risk Reduction Program. The sponsor of
any such program shall provide written notice of the department's approval of the
program to the person upon enrollment in the program;

(E) A clinical evaluation as defined in Code Section 40-5-1 and, if recommended as a
part of such evaluation, completion of a substance abuse treatment program as defined in
Code Section 40-5-1; and

(F) A period of probation of 12 months less any days during which the person is actually
incarcerated;

(4) For the fourth or subsequent conviction within a ten-year period of time, as measured
from the dates of previous arrests for which convictions were obtained or pleas of nolo
contendere were accepted to the date of the current arrest for which a conviction is
obtained or a plea of nolo contendere is accepted:

(A) A fine of not less than $1,000.00 and not more than $5,000.00, which fine shall not,
except as provided in subsection (g) of this Code section, be subject to suspension, stay,
or probation;

(B) A period of imprisonment of not less than one year and not more than five years;
provided, however, that the judge may suspend, stay, or probate all but 90 days of any
term of imprisonment imposed under this paragraph. The judge shall probate at least a
portion of such term of imprisonment, in accordance with subparagraph (F) of this
paragraph, thereby subjecting the offender to the provisions of Article 7 of Chapter 8 of
Title 42 and to such other terms and conditions as the judge may impose;

(C) Not fewer than 60 days of community service; provided, however, that if a defendant
is sentenced to serve three years of actual imprisonment, the judge may suspend the
community service;

(D) Completion of a DUI Alcohol or Drug Use Risk Reduction Program. The sponsor of
any such program shall provide written notice of the department's approval of the
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program to the person upon enrollment in the program;

(E) A clinical evaluation as defined in Code Section 40-5-1 and, if recommended as a
part of such evaluation, completion of a substance abuse treatment program as defined in
Code Section 40-5-1; and

(F) A period of probation of five years less any days during which the person is actually
imprisoned;

provided, however, that if the ten-year period of time as measured in this paragraph
commenced prior to July 1, 2008, then such fourth or subsequent conviction shall be a
misdemeanor of a high and aggravated nature and punished as provided in paragraph (3)
of this subsection;

(5) If a person has been convicted of violating subsection (k) of this Code section
premised on a refusal to submit to required testing or where such person's alcohol
concentration at the time of the offense was 0.08 grams or more, and such person is
subsequently convicted of violating subsection (a) of this Code section, such person shall
be punished by applying the applicable level or grade of conviction specified in this
subsection such that the previous conviction of violating subsection (k) of this Code
section shall be considered a previous conviction of violating subsection (a) of this Code
section;

(6) For the purpose of imposing a sentence under this subsection, a plea of nolo
contendere based on a violation of this Code section shall constitute a conviction; and

(7) For purposes of determining the number of prior convictions or pleas of nolo
contendere pursuant to the felony provisions of paragraph (4) of this subsection, only
those offenses for which a conviction is obtained or a plea of nolo contendere is accepted
on or after July 1, 2008, shall be considered; provided, however, that nothing in this
subsection shall be construed as limiting or modifying in any way administrative
proceedings or sentence enhancement provisions under Georgia law, including, but not
limited to, provisions relating to punishment of recidivist offenders pursuant to Title 17.

(d)(1) Notwithstanding the limits set forth in any municipal charter, any municipal court
of any municipality shall be authorized to impose the misdemeanor or high and
aggravated misdemeanor punishments provided for in this Code section upon a
conviction of violating this Code section or upon a conviction of violating any ordinance
adopting the provisions of this Code section.

(2) Notwithstanding any provision of this Code section to the contrary, any court
authorized to hear misdemeanor or high and aggravated misdemeanor cases involving
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violations of this Code section shall be authorized to exercise the power to probate,
suspend, or stay any sentence imposed. Such power shall, however, be limited to the
conditions and limitations imposed by subsection (c¢) of this Code section.

(e) The foregoing limitations on punishment also shall apply when a defendant has been
convicted of violating, by a single transaction, more than one of the four provisions of
subsection (a) of this Code section.

(f) The provisions of Code Section 17-10-3, relating to general punishment for
misdemeanors including traffic offenses, and the provisions of Article 3 of Chapter 8 of
Title 42, relating to probation of first offenders, shall not apply to any person convicted
of violating any provision of this Code section.

(g)(1) If the payment of the fine required under subsection (c) of this Code section will
impose an economic hardship on the defendant, the judge, at his or her sole discretion,
may order the defendant to pay such fine in installments and such order may be enforced
through a contempt proceeding or a revocation of any probation otherwise authorized by
this Code section.

(2) In the sole discretion of the judge, he or she may suspend up to one-half of the fine
imposed under subsection (c) of this Code section conditioned upon the defendant's
undergoing treatment in a substance abuse treatment program as defined in Code Section
40-5-1.

(h) For purposes of determining under this chapter prior convictions of or pleas of nolo
contendere to violating this Code section, in addition to the offense prohibited by this
Code section, a conviction of or plea of nolo contendere to any of the following offenses
shall be deemed to be a violation of this Code section:

(1) Any federal law substantially conforming to or parallel with the offense covered
under this Code section;

(2) Any local ordinance adopted pursuant to Article 14 of this chapter, which ordinance
adopts the provisions of this Code section; or

(3) Any previously or currently existing law of this or any other state, which law was or
is substantially conforming to or parallel with this Code section.

(1) A person shall not drive or be in actual physical control of any moving commercial
motor vehicle while there is 0.04 percent or more by weight of alcohol in such person's
blood, breath, or urine. Every person convicted of violating this subsection shall be guilty
of a misdemeanor and, in addition to any disqualification resulting under Article 7 of
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Chapter 5 of this title, the “Uniform Commercial Driver's License Act,” shall be fined as
provided in subsection (c) of this Code section.

(j)(1) The clerk of the court in which a person is convicted a second or subsequent time
under subsection (¢) of this Code section within five years, as measured from the dates of
previous arrests for which convictions were obtained or pleas of nolo contendere were
accepted to the date of the current arrest for which a conviction is obtained or a plea of
nolo contendere is accepted, shall cause to be published a notice of conviction for each
such person convicted. Such notices of conviction shall be published in the manner of
legal notices in the legal organ of the county in which such person resides or, in the case
of nonresidents, in the legal organ of the county in which the person was convicted. Such
notice of conviction shall be one column wide by two inches long and shall contain the
photograph taken by the arresting law enforcement agency at the time of arrest, the name
of the convicted person, the city, county, and zip code of the convicted person's
residential address, and the date, time, place of arrest, and disposition of the case and
shall be published once in the legal organ of the appropriate county in the second week
following such conviction or as soon thereafter as publication may be made.

(2) The convicted person for which a notice of conviction is published pursuant to this
subsection shall be assessed $25.00 for the cost of publication of such notice and such
assessment shall be imposed at the time of conviction in addition to any other fine
imposed pursuant to this Code section.

(3) The clerk of the court, the publisher of any legal organ which publishes a notice of
conviction, and any other person involved in the publication of an erroneous notice of
conviction shall be immune from civil or criminal liability for such erroneous
publication, provided such publication was made in good faith.

(k)(1) A person under the age of 21 shall not drive or be in actual physical control of any
moving vehicle while the person's alcohol concentration is 0.02 grams or more at any
time within three hours after such driving or being in physical control from alcohol
consumed before such driving or being in actual physical control ended.

(2) Every person convicted of violating this subsection shall be guilty of a misdemeanor
for the first and second convictions and upon a third or subsequent conviction thereof be
guilty of a high and aggravated misdemeanor and shall be punished and fined as provided
in subsection (c) of this Code section, provided that any term of imprisonment served
shall be subject to the provisions of Code Section 17-10-3.1, and any period of
community service imposed on such person shall be required to be completed within 60
days of the date of sentencing.
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(3) No plea of nolo contendere shall be accepted for any person under the age of 21
charged with a violation of this Code section.

(1) A person who violates this Code section while transporting in a motor vehicle a child
under the age of 14 years is guilty of the separate offense of endangering a child by
driving under the influence of alcohol or drugs. The offense of endangering a child by
driving under the influence of alcohol or drugs shall not be merged with the offense of
driving under the influence of alcohol or drugs for the purposes of prosecution and
sentencing. An offender who is convicted of a violation of this subsection shall be
punished in accordance with the provisions of subsection (d) of Code Section 16-12-1,
relating to the offense of contributing to the delinquency, unruliness, or deprivation of a
child.

HAWAII

Haw. Rev. Stat. Ann. § 350-1 (2011). DEFINITIONS.
For the purposes of this chapter, unless the context specifically indicates otherwise:

"Child abuse or neglect" means the acts or omissions of any person who, or legal entity
which, is in any manner or degree related to the child, is residing with the child, or is
otherwise responsible for the child's care, that have resulted in the physical or
psychological health or welfare of the child, who is under the age of eighteen, to be
harmed, or to be subject to any reasonably foreseeable, substantial risk of being harmed.
The acts or omissions are indicated for the purposes of reports by circumstances that
include but are not limited to:

(1) When the child exhibits evidence of:
(A) Substantial or multiple skin bruising or any other internal bleeding;
(B) Any injury to skin causing substantial bleeding;
(C) Malnutrition;
(D) Failure to thrive;
(E) Burn or burns;
(F) Poisoning;

(G) Fracture of any bone;

(H) Subdural hematoma;
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() Soft tissue swelling;

(J) Extreme pain;

(K) Extreme mental distress;
(L) Gross degradation;

(M) Death; and

such injury is not justifiably explained, or when the history given concerning such
condition or death is at variance with the degree or type of such condition or death, or
circumstances indicates that such condition or death may not be the product of an
accidental occurrence; or

(2) When the child has been the victim of sexual contact or conduct, including, but
not limited to, sexual assault as defined in the penal code, molestation, sexual fondling,
incest, or prostitution; obscene or pornographic photographing, filming, or depiction; or
other similar forms of sexual exploitation; or

(3) When there exists injury to the psychological capacity of a child as is evidenced
by an observable and substantial impairment in the child's ability to function; or

(4) When the child is not provided in a timely manner with adequate food, clothing,
shelter, psychological care, physical care, medical care, or supervision; or

(5) When the child is provided with dangerous, harmful, or detrimental drugs as
defined by section 712-1240; provided that this paragraph shall not apply when such
drugs are provided to the child pursuant to the direction or prescription of a practitioner,
as defined in section 712-1240.

"Department" means the department of human services.

"Report" means the initial oral statement and, if required by section 350-1.1(c), the
subsequent written account concerning the facts and circumstances which cause a person
to have reason to believe that child abuse or neglect has occurred or that there exists a
substantial risk that child abuse or neglect may occur in the reasonably foreseeable future.

Haw. Rev. Stat. Ann. § 587-89 (2010). DRUG-AFFECTED INFANTS; TREATMENT;
FAMILY REFERRAL; FEDERAL GRANTS. |[REPEALED EFFECTIVE SEPTEMBER 1, 2010.]

(a) In conformity to the Child Abuse Prevention and Treatment Act ( 42 U.S.C. 5106a)
as amended by the Keeping Children and Families Safe Act of 2003 (Public Law 108-
36), the department of human services shall implement and operate a statewide program
relating to child abuse and neglect that includes:
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(1) Policies and procedures, including but not limited to appropriate referrals to child
protective service systems and other appropriate services, to address the needs of infants
born and identified as being affected by illegal substance abuse or withdrawal symptoms
resulting from prenatal drug exposure, including a requirement that health care providers
involved in the delivery or care of an affected infant notify child protective services of
the occurrence of the condition in the infant; provided that the notification shall not be
construed to require criminal prosecution for any illegal action;

(2) Development of a plan of safe care for the infant born and identified as being
affected by illegal substance abuse or withdrawal symptoms; and

(3) Triage procedures for the appropriate referral to a community organization or
voluntary preventive service for a child who is not at-risk of imminent harm and for the
child's family.

(b) The department of human services, under the Keeping Children and Families Safe Act
of 2003 and subsequent federal laws, shall:

(1) Seek available federal grants and prepare and submit a state plan for the purposes
thereof;

(2) Ensure that federal reporting requirements are adhered to; and
(3) Adopt rules pursuant to chapter 91 necessary to obtain grants.

Haw. Rev. Stat. Ann. § 709-903.5 (2011). ENDANGERING THE WELFARE OF A MINOR IN
THE FIRST DEGREE.

(1) Except as provided in subsection (2), a person commits the offense of endangering
the welfare of a minor in the first degree if, having care or custody of a minor, the person:

(a) Intentionally or knowingly allows another person to inflict serious or substantial
bodily injury on the minor; or

(b) Intentionally or knowingly causes or permits the minor to inject, ingest, inhale, or
otherwise introduce into the minor's body any controlled substance listed in sections 329-
14, 329-16, 329-18, and 329-20 that has not been prescribed by a physician for the minor,
except as permitted under section 329-122.

(2) It shall be a defense to prosecution under sections 709-903.5(1) and 709-904(1) if, at
the time the person allowed another to inflict serious or substantial bodily injury on a
minor, the person reasonably believed the person would incur serious or substantial
bodily injury in acting to prevent the infliction of serious or substantial bodily injury on
the minor.

(3) Endangering the welfare of a minor in the first degree is a class C felony.
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Haw. Rev. Stat. Ann. § 709-904 (2011). ENDANGERING THE WELFARE OF A MINOR IN
THE SECOND DEGREE.

(1) Except as provided in section 709-903.5(2), a person commits the offense of
endangering the welfare of a minor in the second degree if, having care or custody of a
minor, the person:

(a) Recklessly allows another person to inflict serious or substantial bodily injury on the
minor; or

(b) Recklessly causes or permits the minor to inject, ingest, inhale, or otherwise
introduce into the minor's body any controlled substance listed in sections 329-14, 329-
16, 329-18, and 329-20 that has not been prescribed by a physician for the minor, except
as permitted under section 329-122. This subsection shall not apply to nursing mothers
who may cause the ingestion or introduction of detectable amounts of any controlled
substance listed in sections 329-14, 329-16, 329-18, and 329-20 to their minor children
through breastfeeding.

(2) A person commits the offense of endangering the welfare of a minor in the second
degree if, being a parent, guardian, or other person whether or not charged with the care
or custody of a minor, the person knowingly endangers the minor's physical or mental
welfare by violating or interfering with any legal duty of care or protection owed such
minor.

(3) Endangering the welfare of a minor in the second degree is a misdemeanor.

IDAHO

Idaho Code Ann. § 18-1501 (2011). INJURY TO CHILDREN

(1) Any person who, under circumstances or conditions likely to produce great bodily
harm or death, willfully causes or permits any child to suffer, or inflicts thereon
unjustifiable physical pain or mental suffering, or having the care or custody of any child,
willfully causes or permits the person or health of such child to be injured, or willfully
causes or permits such child to be placed in such situation that its person or health is
endangered, is punishable by imprisonment in the county jail not exceeding one (1) year,
or in the state prison for not less than one (1) year nor more than ten (10) years.

(2) Any person who, under circumstances or conditions other than those likely to produce
great bodily harm or death, willfully causes or permits any child to suffer, or inflicts
thereon unjustifiable physical pain or mental suffering, or having the care or custody of
any child, willfully causes or permits the person or health of such child to be injured, or
willfully causes or permits such child to be placed in such situation that its person or
health may be endangered, is guilty of a misdemeanor.
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(3) A person over the age of eighteen (18) years commits the crime of injury to a child if
the person transports a minor in a motor vehicle or vessel as defined in section 67-7003,
Idaho Code, while under the influence of alcohol, intoxicating liquor, a controlled
substance, or any combination thereof, in violation of section 18-8004 or 67-7034, Idaho
Code. Any person convicted of violating this subsection is guilty of a misdemeanor. If a
child suffers bodily injury or death due to a violation of this subsection, the violation will
constitute a felony punishable by imprisonment for not more than ten (10) years, unless a
more severe penalty is otherwise prescribed by law.

(4) The practice of a parent or guardian who chooses for his child treatment by prayer or
spiritual means alone shall not for that reason alone be construed to have violated the
duty of care to such child.

(5) As used in this section, “willfully” means acting or failing to act where a reasonable
person would know the act or failure to act is likely to result in injury or harm or is likely
to endanger the person, health, safety or well-being of the child.

Idaho Code Ann. § 37-2737A (2011). MANUFACTURE OR DELIVERY OF CONTROLLED
SUBSTANCE WHERE CHILDREN ARE PRESENT.

(1) Except as authorized in this chapter, it is unlawful for any person to manufacture or
deliver, or possess with the intent to manufacture or deliver, a controlled substance
as defined in schedules I, II, III and IV in this chapter, upon the same premises
where a child under the age of eighteen (18) years is present.

(2) As used in this section, "premises" means any:
(a) Motor vehicle or vessel;

(b) Dwelling or rental unit including, but not limited to, apartment, townhouse,
condominium, mobile home, manufactured home, motel room or hotel room;

(c) Dwelling house, its curtilage and any other outbuildings.

(3) Except as provided in subsection (4) of this section, a person who violates the
provisions of this section shall be guilty of a felony and upon conviction may be
imprisoned for a term not to exceed five (5) years, fined not more than five thousand
dollars ($ 5,000), or be both so imprisoned and fined.

(4) A person who violates the provisions of this section by manufacturing or
delivering, or possessing with the intent to manufacture or deliver,
methamphetamine or amphetamine in quantities as specified in section 37-
2732B(a)(4), Idaho Code, shall be guilty of a felony and upon conviction may be
imprisoned for a term of up to ten (10) years, fined not more than twenty-five
thousand dollars ($ 25,000), or be both so imprisoned and fined.
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(5) Any fine imposed under the provisions of this section shall be in addition to the
fine imposed for any other offense, and any term of imprisonment shall be
consecutive to any term imposed for any other offense, regardless of whether the
violation of the provisions of this section and any of the other offenses have arisen
from the same act or transaction.

ILLINOIS

325 Ill. Comp. Stat. 5/3 (2011). DEFINITIONS.
Sec. 3. As used in this Act unless the context otherwise requires:

"Child" means any person under the age of 18 years, unless legally emancipated by
reason of marriage or entry into a branch of the United States armed services.

"Department" means Department of Children and Family Services.

"Local law enforcement agency" means the police of a city, town, village or other
incorporated area or the sheriff of an unincorporated area or any sworn officer of the
Illinois Department of State Police.

"Abused child" means a child whose parent or immediate family member, or any person
responsible for the child's welfare, or any individual residing in the same home as the
child, or a paramour of the child's parent:

(a) inflicts, causes to be inflicted, or allows to be inflicted upon such child physical
injury, by other than accidental means, which causes death, disfigurement, impairment of
physical or emotional health, or loss or impairment of any bodily function;

(b) creates a substantial risk of physical injury to such child by other than accidental
means which would be likely to cause death, disfigurement, impairment of physical or
emotional health, or loss or impairment of any bodily function;

(c) commits or allows to be committed any sex offense against such child, as such sex
offenses are defined in the Criminal Code of 1961, as amended [720 ILCS 5/1-1 et seq.],
and extending those definitions of sex offenses to include children under 18 years of age;

(d) commits or allows to be committed an act or acts of torture upon such child;
(e) inflicts excessive corporal punishment;

(f) commiits or allows to be committed the offense of female genital mutilation, as
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defined in Section 12-34 of the Criminal Code of 1961 [720 ILCS 5/12-34], against the
child; or

(g) causes to be sold, transferred, distributed, or given to such child under 18 years of
age, a controlled substance as defined in Section 102 of the Illinois Controlled Substances
Act [720 ILCS 570/102] in violation of Article IV of the Illinois Controlled Substances
Act [720 ILCS 570/401 et seq.] or in violation of the Methamphetamine Control and
Community Protection Act [720 ILCS 646/1 et seq.], except for controlled substances
that are prescribed in accordance with Article III of the Illinois Controlled Substances
Act [720 ILCS 570/301 et seq.] and are dispensed to such child in a manner that
substantially complies with the prescription.

A child shall not be considered abused for the sole reason that the child has been
relinquished in accordance with the Abandoned Newborn Infant Protection Act [325
ILCS 2/1 et seq.].

"Neglected child" means any child who is not receiving the proper or necessary
nourishment or medically indicated treatment including food or care not provided solely
on the basis of the present or anticipated mental or physical impairment as determined by
a physician acting alone or in consultation with other physicians or otherwise is not
receiving the proper or necessary support or medical or other remedial care recognized
under State law as necessary for a child's well-being, or other care necessary for his or
her well-being, including adequate food, clothing and shelter; or who is abandoned by his
or her parents or other person responsible for the child's welfare without a proper plan of
care; or who has been provided with interim crisis intervention services under Section 3-5
of the Juvenile Court Act of 1987 [705 ILCS 405/3-5] and whose parent, guardian, or
custodian refuses to permit the child to return home and no other living arrangement
agreeable to the parent, guardian, or custodian can be made, and the parent, guardian, or
custodian has not made any other appropriate living arrangement for the child; or who is
a newborn infant whose blood, urine, or meconium contains any amount of a controlled
substance as defined in subsection (f) of Section 102 of the Illinois Controlled Substances
Act [720 ILCS 570/102] or a metabolite thereof, with the exception of a controlled
substance or metabolite thereof whose presence in the newborn infant is the result of
medical treatment administered to the mother or the newborn infant. A child shall not be
considered neglected for the sole reason that the child's parent or other person responsible
for his or her welfare has left the child in the care of an adult relative for any period of
time. A child shall not be considered neglected for the sole reason that the child has been
relinquished in accordance with the Abandoned Newborn Infant Protection Act [325
ILCS 2/1 et seq.]. A child shall not be considered neglected or abused for the sole reason
that such child's parent or other person responsible for his or her welfare depends upon
spiritual means through prayer alone for the treatment or cure of disease or remedial care
as provided under Section 4 of this Act [325 ILCS 5/4]. A child shall not be considered
neglected or abused solely because the child is not attending school in accordance with
the requirements of Article 26 of The School Code, as amended [105 ILCS 5/26-1 et

seq.].
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"Child Protective Service Unit" means certain specialized State employees of the
Department assigned by the Director to perform the duties and responsibilities as
provided under Section 7.2 of this Act [325 ILCS 5/7.2].

"Person responsible for the child's welfare" means the child's parent; guardian; foster
parent; relative caregiver; any person responsible for the child's welfare in a public or
private residential agency or institution; any person responsible for the child's welfare
within a public or private profit or not for profit child care facility; or any other person
responsible for the child's welfare at the time of the alleged abuse or neglect, or any
person who came to know the child through an official capacity or position of trust,
including but not limited to health care professionals, educational personnel, recreational
supervisors, members of the clergy, and volunteers or support personnel in any setting
where children may be subject to abuse or neglect.

"Temporary protective custody" means custody within a hospital or other medical facility
or a place previously designated for such custody by the Department, subject to review
by the Court, including a licensed foster home, group home, or other institution; but such
place shall not be a jail or other place for the detention of criminal or juvenile offenders.

"An unfounded report" means any report made under this Act for which it is determined
after an investigation that no credible evidence of abuse or neglect exists.

"An indicated report" means a report made under this Act if an investigation determines
that credible evidence of the alleged abuse or neglect exists.

"An undetermined report" means any report made under this Act in which it was not
possible to initiate or complete an investigation on the basis of information provided to
the Department.

"Subject of report" means any child reported to the central register of child abuse and
neglect established under Section 7.7 of this Act [325 ILCS 5/7.7] and his or her parent,
guardian or other person responsible who is also named in the report.

"Perpetrator" means a person who, as a result of investigation, has been determined by
the Department to have caused child abuse or neglect.

"Member of the clergy" means a clergyman or practitioner of any religious denomination
accredited by the religious body to which he or she belongs.

325 Ill. Comp. Stat. 5/8.2 (2011). ABUSED AND NEGLECTED CHILD REPORTING ACT:
SERVICE PLAN

§ 8.2. If the Child Protective Service Unit determines, following an investigation made
pursuant to Section 7.4 of this Act, that there is credible evidence that the child is abused
or neglected, the Department shall assess the family's need for services, and, as
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necessary, develop, with the family, an appropriate service plan for the family's voluntary
acceptance or refusal. In any case where there is evidence that the perpetrator of the
abuse or neglect is an addict or alcoholic as defined in the Alcoholism and Other Drug
Abuse and Dependency Act, [FN1] the Department, when making referrals for drug or
alcohol abuse services, shall make such referrals to facilities licensed by the Department
of Human Services or the Department of Public Health. The Department shall comply
with Section 8.1 by explaining its lack of legal authority to compel the acceptance of
services and may explain its concomitant authority to petition the Circuit court under the
Juvenile Court Act of 1987 [FN2] or refer the case to the local law enforcement authority
or State's attorney for criminal prosecution.

For purposes of this Act, the term “family preservation services” refers to all services to
help families, including adoptive and extended families. Family preservation services
shall be offered, where safe and appropriate, to prevent the placement of children in
substitute care when the children can be cared for at home or in the custody of the person
responsible for the children's welfare without endangering the children's health or safety,
to reunite them with their families if so placed when reunification is an appropriate goal,
or to maintain an adoptive placement. The term “homemaker” includes emergency
caretakers, homemakers, caretakers, housekeepers and chore services. The term
“counseling” includes individual therapy, infant stimulation therapy, family therapy,
group therapy, self-help groups, drug and alcohol abuse counseling, vocational
counseling and post-adoptive services. The term “day care” includes protective day care
and day care to meet educational, prevocational or vocational needs. The term
“emergency assistance and advocacy” includes coordinated services to secure emergency
cash, food, housing and medical assistance or advocacy for other subsistence and family
protective needs.

Before July 1, 2000, appropriate family preservation services shall, subject to
appropriation, be included in the service plan if the Department has determined that those
services will ensure the child's health and safety, are in the child's best interests, and will
not place the child in imminent risk of harm. Beginning July 1, 2000, appropriate family
preservation services shall be uniformly available throughout the State. The Department
shall promptly notify children and families of the Department's responsibility to offer and
provide family preservation services as identified in the service plan. Such plans may
include but are not limited to: case management services; homemakers; counseling;
parent education; day care; emergency assistance and advocacy assessments; respite care;
in-home health care; transportation to obtain any of the above services; and medical
assistance. Nothing in this paragraph shall be construed to create a private right of action
or claim on the part of any individual or child welfare agency, except that when a child is
the subject of an action under Article II of the Juvenile Court Act of 1987 and the child's
service plan calls for services to facilitate achievement of the permanency goal, the court
hearing the action under Article II of the Juvenile Court Act of 1987 may order the
Department to provide the services set out in the plan, if those services are not provided
with reasonable promptness and if those services are available.
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The Department shall provide a preliminary report to the General Assembly no later than
January 1, 1991, in regard to the provision of services authorized pursuant to this Section.
The report shall include:

(a) the number of families and children served, by type of services;

(b) the outcome from the provision of such services, including the number of families
which remained intact at least 6 months following the termination of services;

(c) the number of families which have been subjects of founded reports of abuse
following the termination of services;

(d) an analysis of general family circumstances in which family preservation services
have been determined to be an effective intervention;

(e) information regarding the number of families in need of services but unserved due to
budget or program criteria guidelines;

(f) an estimate of the time necessary for and the annual cost of statewide implementation
of such services;

(g) an estimate of the length of time before expansion of these services will be made to
include families with children over the age of 6; and

(h) recommendations regarding any proposed legislative changes to this program.

Each Department field office shall maintain on a local basis directories of services
available to children and families in the local area where the Department office is located.
The Department shall refer children and families served pursuant to this Section to
private agencies and governmental agencies, where available.

Where there are 2 equal proposals from both a not-for-profit and a for-profit agency to
provide services, the Department shall give preference to the proposal from the not-for-
profit agency.

No service plan shall compel any child or parent to engage in any activity or refrain from
any activity which is not reasonably related to remedying a condition or conditions that
gave rise or which could give rise to any finding of child abuse or neglect.

405 I1l. Comp. Stat. 405/2-3 (2011). NEGLECTED OR ABUSED MINOR
§ 2-3. Neglected or abused minor.
(1) Those who are neglected include:

(a) any minor under 18 years of age who is not receiving the proper or necessary support,
education as required by law, or medical or other remedial care recognized under State
law as necessary for a minor's well-being, or other care necessary for his or her well-
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being, including adequate food, clothing and shelter, or who is abandoned by his or her
parent or parents or other person or persons responsible for the minor's welfare, except
that a minor shall not be considered neglected for the sole reason that the minor's parent
or parents or other person or persons responsible for the minor's welfare have left the
minor in the care of an adult relative for any period of time, who the parent or parents or
other person responsible for the minor's welfare know is both a mentally capable adult
relative and physically capable adult relative, as defined by this Act; or

(b) any minor under 18 years of age whose environment is injurious to his or her welfare;
or

(c) any newborn infant whose blood, urine, or meconium contains any amount of a
controlled substance as defined in subsection (f) of Section 102 of the Illinois Controlled
Substances Act, as now or hereafter amended, [FN1] or a metabolite of a controlled
substance, with the exception of controlled substances or metabolites of such substances,
the presence of which in the newborn infant is the result of medical treatment
administered to the mother or the newborn infant; or

(d) any minor under the age of 14 years whose parent or other person responsible for the
minor's welfare leaves the minor without supervision for an unreasonable period of time
without regard for the mental or physical health, safety, or welfare of that minor; or

(e) any minor who has been provided with interim crisis intervention services under
Section 3-5 of this Act and whose parent, guardian, or custodian refuses to permit the
minor to return home unless the minor is an immediate physical danger to himself,
herself, or others living in the home.

Whether the minor was left without regard for the mental or physical health, safety, or
welfare of that minor or the period of time was unreasonable shall be determined by
considering the following factors, including but not limited to:

(1) the age of the minor;

(2) the number of minors left at the location;

(3) special needs of the minor, including whether the minor is physically or mentally
handicapped, or otherwise in need of ongoing prescribed medical treatment such as
periodic doses of insulin or other medications;

(4) the duration of time in which the minor was left without supervision;

(5) the condition and location of the place where the minor was left without supervision;

(6) the time of day or night when the minor was left without supervision;
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(7) the weather conditions, including whether the minor was left in a location with
adequate protection from the natural elements such as adequate heat or light;

(8) the location of the parent or guardian at the time the minor was left without
supervision, the physical distance the minor was from the parent or guardian at the time
the minor was without supervision;

(9) whether the minor's movement was restricted, or the minor was otherwise locked
within a room or other structure;

(10) whether the minor was given a phone number of a person or location to call in the
event of an emergency and whether the minor was capable of making an emergency call;

(11) whether there was food and other provision left for the minor;

(12) whether any of the conduct is attributable to economic hardship or illness and the
parent, guardian or other person having physical custody or control of the child made a
good faith effort to provide for the health and safety of the minor;

(13) the age and physical and mental capabilities of the person or persons who provided
supervision for the minor;

(14) whether the minor was left under the supervision of another person;
(15) any other factor that would endanger the health and safety of that particular minor.

A minor shall not be considered neglected for the sole reason that the minor has been
relinquished in accordance with the Abandoned Newborn Infant Protection Act. [FN2]

(2) Those who are abused include any minor under 18 years of age whose parent or
immediate family member, or any person responsible for the minor's welfare, or any
person who is in the same family or household as the minor, or any individual residing in
the same home as the minor, or a paramour of the minor's parent:

(1) inflicts, causes to be inflicted, or allows to be inflicted upon such minor physical
injury, by other than accidental means, which causes death, disfigurement, impairment of
physical or emotional health, or loss or impairment of any bodily function;

(11) creates a substantial risk of physical injury to such minor by other than accidental
means which would be likely to cause death, disfigurement, impairment of emotional
health, or loss or impairment of any bodily function;

(111) commits or allows to be committed any sex offense against such minor, as such sex
offenses are defined in the Criminal Code of 1961, as amended, [FN3] or in the Wrongs
to Children Act, and extending those definitions of sex offenses to include minors under
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18 years of age;
(iv) commits or allows to be committed an act or acts of torture upon such minor;
(v) inflicts excessive corporal punishment;

(vi) commits or allows to be committed the offense of involuntary servitude, involuntary
sexual servitude of a minor, or trafficking in persons for forced labor or services defined
in Section 10-9 of the Criminal Code of 1961, upon such minor; or

(vi1) allows, encourages or requires a minor to commit any act of prostitution, as defined
in the Criminal Code of 1961, and extending those definitions to include minors under 18
years of age.

A minor shall not be considered abused for the sole reason that the minor has been
relinquished in accordance with the Abandoned Newborn Infant Protection Act.

(3) This Section does not apply to a minor who would be included herein solely for the
purpose of qualifying for financial assistance for himself, his parents, guardian or
custodian.

720 I1l. Comp. Stat. 646/5; 646/15 (2011). PURPOSE; PARTICIPATION IN
METHAMPHETAMINE MANUFACTURING

[*5] Section 5. Purpose. The purpose of this Act is to reduce the damage that the
manufacture, distribution, and use of methamphetamine are inflicting on children,
families, communities, businesses, the economy, and the environment in Illinois. The
General Assembly recognizes that methamphetamine is fundamentally different from
other drugs regulated by the Illinois Controlled Substances Act because the harms
relating to methamphetamine stem not only from the distribution and use of the drug, but
also from the manufacture of the drug in this State. Because methamphetamine is not
only distributed and used but also manufactured here, and because the manufacture of
methamphetamine is extremely and uniquely harmful, the General Assembly finds that a
separate Act is needed to address the manufacture, distribution, and use of
methamphetamine in Illinois.

[*15] Section 15. Participation in methamphetamine manufacturing.
(a) Participation in methamphetamine manufacturing.
(1) It is unlawful to knowingly participate in the manufacture of methamphetamine with

the intent that methamphetamine or a substance containing methamphetamine be
produced.
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(2) A person who violates paragraph (1) of this subsection (a) is subject to the following
penalties:

(A) A person who participates in the manufacture of less than 15 grams of
methamphetamine or a substance containing methamphetamine is guilty of a Class 1
felony.

(B) A person who participates in the manufacture of 15 or more grams but less than 100
grams of methamphetamine or a substance containing methamphetamine is guilty of a
Class X felony, subject to a term of imprisonment of not less than 6 years and not more
than 30 years, and subject to a fine not to exceed $100,000 or the street value of the
methamphetamine manufactured, whichever is greater.

(C) A person who participates in the manufacture of 100 or more grams but less than 400
grams of methamphetamine or a substance containing methamphetamine is guilty of a
Class X felony, subject to a term of imprisonment of not less than 9 years and not more
than 40 years, and subject to a fine not to exceed $200,000 or the street value of the
methamphetamine manufactured, whichever is greater.

(D) A person who participates in the manufacture of 400 or more grams but less than 900
grams of methamphetamine or a substance containing methamphetamine is guilty of a
Class X felony, subject to a term of imprisonment of not less than 12 years and not more
than 50 years, and subject to a fine not to exceed $300,000 or the street value of the
methamphetamine manufactured, whichever is greater.

(E) A person who participates in the manufacture of 900 grams or more of
methamphetamine or a substance containing methamphetamine is guilty of a Class X
felony, subject to a term of imprisonment of not less than 15 years and not more than 60
years, and subject to a fine not to exceed $400,000 or the street value of the
methamphetamine, whichever is greater.

(b) Aggravated participation in methamphetamine manufacturing.

(1) It is unlawful to engage in aggravated participation in the manufacture of
methamphetamine. A person engages in aggravated participation in the manufacture of
methamphetamine when the person violates paragraph (1) of subsection (a) and:

(A) the person knowingly does so in a multi-unit dwelling;

(B) the person knowingly does so in a structure or vehicle where a child under the age of
18, a person with a disability, or a person 60 years of age or older who is incapable of
adequately providing for his or her own health and personal care resides, is present, or is
endangered by the manufacture of methamphetamine;
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(C) the person does so in a structure or vehicle where a woman the person knows to be
pregnant (including but not limited to the person herself) resides, is present, or is
endangered by the methamphetamine manufacture;

(D) the person knowingly does so in a structure or vehicle protected by one or more
firearms, explosive devices, booby traps, alarm systems, surveillance systems, guard
dogs, or dangerous animals;

(E) the methamphetamine manufacturing in which the person participates is a
contributing cause of the death, serious bodily injury, disability, or disfigurement of
another person, including but not limited to an emergency service provider;

(F) the methamphetamine manufacturing in which the person participates is a
contributing cause of a fire or explosion that damages property belonging to another
person;

(G) the person knowingly organizes, directs, or finances the methamphetamine
manufacturing or activities carried out in support of the methamphetamine
manufacturing; or

(H) the methamphetamine manufacturing occurs within 1,000 feet of a place of worship
or parsonage.

(2) A person who violates paragraph (1) of this subsection (b) is subject to the following
penalties:

(A) A person who participates in the manufacture of less than 15 grams of
methamphetamine or a substance containing methamphetamine is guilty of a Class X
felony, subject to a term of imprisonment of not less than 6 years and not more than 30
years, and subject to a fine not to exceed $100,000 or the street value of the
methamphetamine, whichever is greater.

(B) A person who participates in the manufacture of 15 or more grams but less than 100
grams of methamphetamine or a substance containing methamphetamine is guilty of a
Class X felony, subject to a term of imprisonment of not less than 9 years and not more
than 40 years, and subject to a fine not to exceed $200,000 or the street value of the
methamphetamine, whichever is greater.

(C) A person who participates in the manufacture of 100 or more grams but less than 400
grams of methamphetamine or a substance containing methamphetamine is guilty of a
Class X felony, subject to a term of imprisonment of not less than 12 years and not more
than 50 years, and subject to a fine not to exceed $300,000 or the street value of the
methamphetamine, whichever is greater.
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(D) A person who participates in the manufacture of 400 grams or more of
methamphetamine or a substance containing methamphetamine is guilty of a Class X
felony, subject to a term of imprisonment of not less than 15 years and not more than 60
years, and subject to a fine not to exceed $400,000 or the street value of the
methamphetamine, whichever is greater.

INDIANA

Ind. Code Ann. § 5-2-15-4 (2010). NOTIFICATION OF DEPARTMENT OF CHILD
SERVICES.

A law enforcement agency that discovers a child less than eighteen (18) years of age ata
site used for the illegal manufacture of a controlled substance (as defined in IC 35-48-1-
9) shall notify the department of child services.

Ind. Code Ann. § 31-34-1-2 (2011). ACT OR OMISSION OF PARENT, GUARDIAN OR
CUSTODIAN SERIOUSLY ENDANGERING CHILD’S PHYSICAL OR MENTAL HEALTH

(a) A child is a child in need of services if before the child becomes eighteen (18) years

of age:

(1) the child's physical or mental health is seriously endangered due to injury by the act
or omission of the child's parent, guardian, or custodian; and

(2) the child needs care, treatment, or rehabilitation that:
(A) the child is not receiving; and

(B) is unlikely to be provided or accepted without the coercive intervention of the
court.

(b) Evidence that the illegal manufacture of a drug or controlled substance is occurring on
property where a child resides creates a rebuttable presumption that the child's physical or
mental health is seriously endangered.

Ind. Code Ann. § 31-34-1-10 (2011). CHILD BORN WITH FETAL ALCOHOL SYNDROME
OR WITH CONTROLLED SUBSTANCE OR LEGEND DRUG IN CHILD’S BODY

Except as provided in sections 12 and 13 [IC 31-34-1-12 and IC 31-34-1-13] of this
chapter, a child is a child in need of services if:

(1) the child is born with:
(A) fetal alcohol syndrome; or

(B) any amount, including a trace amount, of a controlled substance or a legend drug
in the child's body; and
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(2) the child needs care, treatment, or rehabilitation that:
(A) the child is not receiving; or

(B) is unlikely to be provided or accepted without the coercive intervention of the
court.
Ind. Code Ann. § 31-34-1-11 (2010). INJURY, DEVELOPMENT, OR CONDITION ARISING
OR AGGRAVATED BY MOTHER'S USE OF ALCOHOL OR DRUGS DURING PREGNANCY.
Except as provided in sections 12 and 13 [IC 31-34-1-12 and IC 31-34-1-13] of this
chapter, a child is a child in need of services if:

(1) the child:
(A) has an injury;
(B) has abnormal physical or psychological development; or
(C) is at a substantial risk of a life threatening condition;

that arises or is substantially aggravated because the child's mother used alcohol, a
controlled substance, or a legend drug during pregnancy; and

(2) the child needs care, treatment, or rehabilitation that:
(A) the child is not receiving; or

(B) is unlikely to be provided or accepted without the coercive intervention of the
court.
Ind. Code Ann. § 34-24-4-1 (2010). DAMAGES FOR INJURY RESULTING FROM USE OF
ILLEGAL DRUG.
(a) A person who knowingly participates in the illegal drug market in Indiana is liable
for civil damages as provided in this chapter.

(b) A person may recover damages under this chapter for an injury that results from an
individual's use of an illegal drug.

(c) A law enforcement officer or agency, the state, or a person acting at the direction of a
law enforcement officer or agency or the state is not liable for participating in the illegal
drug market if the participation is to further an official investigation.
Ind. Code Ann. § 34-24-4-2 (2010). STANDING TO BRING ACTION.

The following persons may bring an action for damages caused by an individual drug
user's use of an illegal drug:

(1) A:
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(A) parent;
(B) legal guardian;
(C) child;
(D) spouse; or
(E) sibling;
of the individual drug user.
(2) An individual who was exposed to an illegal drug in utero.
(3) An employer of the individual drug user.
(4) A medical facility, insurer, governmental entity, employer, or other entity that:

(A) funds a drug treatment program or employee assistance program for the
individual drug user; or

(B) otherwise expends money on behalf of the individual drug user.

(5) A person injured as a result of the willful, reckless, or negligent actions of an
individual drug user.

(6) Any neighborhood association registered with the municipal governing body, the
official geographic boundaries of which encompass the location of the complained-of
illegal drug dealing or use.

Ind. Code Ann. § 35-48-4-6 (2011). POSSESSION OF COCAINE OR NARCOTIC DRUG

Sec. 6. (a) A person who, without a valid prescription or order of a practitioner acting in
the course of the practitioner's professional practice, knowingly or intentionally possesses
cocaine (pure or adulterated) or a narcotic drug (pure or adulterated) classified in
schedule I or II, commits possession of cocaine or a narcotic drug, a Class D felony,
except as provided in subsection (b).

(b) The offense is:
(1) a Class C felony if:

(A) the amount of the drug involved (pure or adulterated) weighs three (3) grams or
more; or
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(B) the person was also in possession of a firearm (as defined in IC 35-47-1-5);

(2) a Class B felony if the person in possession of the cocaine or narcotic drug possesses
less than three (3) grams of pure or adulterated cocaine or a narcotic drug:

(A) on a school bus; or

(B) in, on, or within one thousand (1,000) feet of:
(1) school property;

(1) a public park;

(i11) a family housing complex; or

(iv) a youth program center; and

(3) a Class A felony if the person possesses the cocaine or narcotic drug in an amount
(pure or adulterated) weighing at least three (3) grams:

(A) on a school bus; or

(B) in, on, or within one thousand (1,000) feet of:
(1) school property;

(11) a public park;

(i11) a family housing complex; or

(iv) a youth program center.

IOWA

Iowa Code § 124.401C (2011). MANUFACTURING METHAMPHETAMINE IN PRESENCE
OF MINORS
1. In addition to any other penalties provided in this chapter, a person who is eighteen
years of age or older and who either directly or by extraction from natural substances, or
independently by means of chemical processes, or both, unlawfully manufactures
methamphetamine, its salts, isomers, or salts of its isomers in the presence of a minor
shall be sentenced up to an additional term of confinement of five years. However, the
additional term of confinement shall not be imposed on a person who has been convicted
and sentenced for a child endangerment offense under section 726.6, subsection 1,
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[IP=l)

paragraph “g”, arising from the same facts.

2. For purposes of this section, the term “in the presence of a minor” shall mean, but is
not limited to, any of the following:

a. When a minor is physically present during the activity.
b. When the activity is conducted in the residence of a minor.

c. When the activity is conducted in a building where minors can reasonably be expected
to be present.

d. When the activity is conducted in a room offered to the public for overnight
accommodation.

e. When the activity is conducted in any multiple-unit residential building.

Iowa Code § 232.116 (2011). TERMINATION OF PARENT-CHILD RELATIONSHIP
PROCEEDING: GROUNDS FOR TERMINATION [CIVIL]

1. Except as provided in subsection 3, the court may order the termination of both the
parental rights with respect to a child and the relationship between the parent and the
child on any of the following grounds:

a. The parents voluntarily and intelligently consent to the termination of parental rights
and the parent-child relationship and for good cause desire the termination.

b. The court finds that there is clear and convincing evidence that the child has been
abandoned or deserted.

c. The court finds that there is clear and convincing evidence that the child is a newborn
infant whose parent has voluntarily released custody of the child in accordance with
chapter 233.

d. The court finds that both of the following have occurred:

(1) The court has previously adjudicated the child to be a child in need of assistance after
finding the child to have been physically or sexually abused or neglected as the result of
the acts or omissions of one or both parents, or the court has previously adjudicated a
child who is a member of the same family to be a child in need of assistance after such a
finding.

(2) Subsequent to the child in need of assistance adjudication, the parents were offered or
received services to correct the circumstance which led to the adjudication, and the
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circumstance continues to exist despite the offer or receipt of services.
e. The court finds that all of the following have occurred:

(1) The child has been adjudicated a child in need of assistance pursuant to section
232.96.

(2) The child has been removed from the physical custody of the child's parents for a
period of at least six consecutive months.

(3) There is clear and convincing evidence that the parents have not maintained
significant and meaningful contact with the child during the previous six consecutive
months and have made no reasonable efforts to resume care of the child despite being
given the opportunity to do so. For the purposes of this subparagraph, “significant and
meaningful contact” includes but is not limited to the affirmative assumption by the
parents of the duties encompassed by the role of being a parent. This affirmative duty, in
addition to financial obligations, requires continued interest in the child, a genuine effort
to complete the responsibilities prescribed in the case permanency plan, a genuine effort
to maintain communication with the child, and requires that the parents establish and
maintain a place of importance in the child's life.

f. The court finds that all of the following have occurred:

(1) The child is four years of age or older.

(2) The child has been adjudicated a child in need of assistance pursuant to section
232.96.

(3) The child has been removed from the physical custody of the child's parents for at
least twelve of the last eighteen months, or for the last twelve consecutive months and
any trial period at home has been less than thirty days.

(4) There is clear and convincing evidence that at the present time the child cannot be
returned to the custody of the child's parents as provided in section 232.102.

g. The court finds that all of the following have occurred:

(1) The child has been adjudicated a child in need of assistance pursuant to section
232.96.

(2) The court has terminated parental rights pursuant to section 232.117 with respect to
another child who is a member of the same family or a court of competent jurisdiction in
another state has entered an order involuntarily terminating parental rights with respect to
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another child who is a member of the same family.

(3) There is clear and convincing evidence that the parent continues to lack the ability or
willingness to respond to services which would correct the situation.

(4) There is clear and convincing evidence that an additional period of rehabilitation
would not correct the situation.

h. The court finds that all of the following have occurred:
(1) The child is three years of age or younger.

(2) The child has been adjudicated a child in need of assistance pursuant to section
232.96.

(3) The child has been removed from the physical custody of the child's parents for at
least six months of the last twelve months, or for the last six consecutive months and any
trial period at home has been less than thirty days.

(4) There is clear and convincing evidence that the child cannot be returned to the
custody of the child's parents as provided in section 232.102 at the present time.

1. The court finds that all of the following have occurred:

(1) The child meets the definition of child in need of assistance based on a finding of
physical or sexual abuse or neglect as a result of the acts or omissions of one or both
parents.

(2) There is clear and convincing evidence that the abuse or neglect posed a significant
risk to the life of the child or constituted imminent danger to the child.

(3) There is clear and convincing evidence that the offer or receipt of services would not
correct the conditions which led to the abuse or neglect of the child within a reasonable
period of time.

J. The court finds that both of the following have occurred:
(1) The child has been adjudicated a child in need of assistance pursuant to section

232.96 and custody has been transferred from the child's parents for placement pursuant
to section 232.102.

(2) The parent has been imprisoned for a crime against the child, the child's sibling, or
another child in the household, or the parent has been imprisoned and it is unlikely that
the parent will be released from prison for a period of five or more years.
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k. The court finds that all of the following have occurred:

(1) The child has been adjudicated a child in need of assistance pursuant to section
232.96 and custody has been transferred from the child's parents for placement pursuant
to section 232.102.

(2) The parent has a chronic mental illness and has been repeatedly institutionalized for
mental illness, and presents a danger to self or others as evidenced by prior acts.

(3) There is clear and convincing evidence that the parent's prognosis indicates that the
child will not be able to be returned to the custody of the parent within a reasonable
period of time considering the child's age and need for a permanent home.

[. The court finds that all of the following have occurred:
(1) The child has been adjudicated a child in need of assistance pursuant to section

232.96 and custody has been transferred from the child's parents for placement pursuant
to section 232.102.

(2) The parent has a severe, chronic substance abuse problem, and presents a danger to
self or others as evidenced by prior acts.

(3) There is clear and convincing evidence that the parent's prognosis indicates that the
child will not be able to be returned to the custody of the parent within a reasonable
period of time considering the child's age and need for a permanent home.

m. The court finds that both of the following have occurred:

(1) The child has been adjudicated a child in need of assistance pursuant to section
232.96 after finding that the child has been physically or sexually abused or neglected as
a result of the acts or omissions of a parent.

(2) The parent found to have physically or sexually abused or neglected the child has
been convicted of a felony and imprisoned for physically or sexually abusing or
neglecting the child, the child's sibling, or any other child in the household.

n. The court finds that all of the following have occurred:

(1) The child has been adjudicated a child in need of assistance pursuant to section
232.96.

(2) The parent has been convicted of child endangerment resulting in the death of the
child's sibling, has been convicted of three or more acts of child endangerment involving
the child, the child's sibling, or another child in the household, or has been convicted of
child endangerment resulting in a serious injury to the child, the child's sibling, or another
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child in the household.

(3) There is clear and convincing evidence that the circumstances surrounding the
parent's conviction for child endangerment would result in a finding of imminent danger
to the child.

o. The parent has been convicted of a felony offense that is a sex offense against a minor
as defined in section 692A.101, the parent is divorced from or was never married to the
minor's other parent, and the parent is serving a minimum sentence of confinement of at
least five years for that offense.

2. In considering whether to terminate the rights of a parent under this section, the court
shall give primary consideration to the child's safety, to the best placement for furthering
the long-term nurturing and growth of the child, and to the physical, mental, and
emotional condition and needs of the child. This consideration may include any of the
following:

a. Whether the parent's ability to provide the needs of the child is affected by the parent's
mental capacity or mental condition or the parent's imprisonment for a felony.

b. For a child who has been placed in foster family care by a court or has been voluntarily
placed in foster family care by a parent or by another person, whether the child has
become integrated into the foster family to the extent that the child's familial identity is
with the foster family, and whether the foster family is able and willing to permanently
integrate the child into the foster family. In considering integration into a foster family,
the court shall review the following:

(1) The length of time the child has lived in a stable, satisfactory environment and the
desirability of maintaining that environment and continuity for the child.

(2) The reasonable preference of the child, if the court determines that the child has
sufficient capacity to express a reasonable preference.

c. The relevant testimony or written statement that a foster parent, relative, or other
individual with whom the child has been placed for preadoptive care or other care has a

right to provide to the court.

3. The court need not terminate the relationship between the parent and child if the court
finds any of the following:

a. A relative has legal custody of the child.

b. The child is over ten years of age and objects to the termination.
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c. There is clear and convincing evidence that the termination would be detrimental to the
child at the time due to the closeness of the parent-child relationship.

d. It is necessary to place the child in a hospital, facility, or institution for care and
treatment and the continuation of the parent-child relationship is not preventing a
permanent family placement for the child.

e. The absence of a parent is due to the parent's admission or commitment to any
institution, hospital, or health facility or due to active service in the state or federal armed
forces.

Iowa Code § 232.2 (2011). DEFINITIONS.
As used in this chapter unless the context otherwise requires:

1. “Abandonment of a child” means the relinquishment or surrender, without reference to
any particular person, of the parental rights, duties, or privileges inherent in the parent-
child relationship. Proof of abandonment must include both the intention to abandon and
the acts by which the intention is evidenced. The term does not require that the
relinquishment or surrender be over any particular period of time.

2. “Adjudicatory hearing” means a hearing to determine if the allegations of a petition are
true.

3. “Adult” means a person other than a child.

4. “Case permanency plan” means the plan, mandated by Pub. L.. No. 96-272 and Pub. L.
No. 105-89, as codified in 42 U.S.C. § 622(b) (10), 671(a)(16), and 675(1),(5), which is
designed to achieve placement in the most appropriate, least restrictive, and most family-
like setting available and in close proximity to the parent's home, consistent with the best
interests and special needs of the child, and which considers the placement's proximity to
the school in which the child is enrolled at the time of placement. The plan shall be
developed by the department or agency involved and the child's parent, guardian, or
custodian. The plan shall specifically include all of the following:

a. Plans for carrying out the voluntary placement agreement or judicial determination
pursuant to which the child entered care.

b. The type and appropriateness of the placement and services to be provided to the child.

c. The care and services that will be provided to the child, biological parents, and foster
parents.
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d. How the care and services will meet the needs of the child while in care and will
facilitate the child's return home or other permanent placement.

e. The most recent information available regarding the child's health and education
records, including the date the records were supplied to the agency or individual who is
the child's foster care provider. If the child remains in foster care until the age of
majority, the child is entitled to receive prior to discharge the most recent information
available regarding the child's health and educational records.

f. (1) When a child is sixteen years of age or older, a written transition plan of services
which, based upon an assessment of the child's needs, would assist the child in preparing
for the transition from foster care to adulthood. The transition plan and needs assessment
shall be developed with a focus on the services, other support, and actions necessary to
facilitate the child's successful entry into adulthood. The transition plan shall be
personalized at the direction of the child and shall be developed with the child present,
honoring the goals and concerns of the child, and shall address the following areas of
need when the child becomes an adult, including but not limited to all of the following:

(a) Education.

(b) Employment services and other workforce support.

(c) Health and health care coverage.

(d) Housing.

(e) Relationships, including local opportunities to have a mentor.

(f) If the needs assessment indicates the child is reasonably likely to need or be eligible
for services or other support from the adult service system upon reaching age eighteen,
the transition plan shall provide for the child's application for adult services.

(2) The transition plan shall be considered a working document and shall be reviewed and
updated for each permanency hearing by the court or other formal case permanency plan
review. The transition plan shall also be reviewed and updated during the ninety
calendar-day period preceding the child's eighteenth birthday and during the ninety
calendar-day period immediately preceding the date the child is expected to exit foster
care, if the child remains in foster care after the child's eighteenth birthday. The transition
plan may be reviewed and updated more frequently.
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(3) The transition plan shall be developed and reviewed by the department in
collaboration with a child-centered transition team. The transition team shall be
comprised of the child's caseworker and persons selected by the child, persons who have
knowledge of services available to the child, and any person who may reasonably be
expected to be a service provider for the child when the child becomes an adult or to
become responsible for the costs of services at that time. If the child is reasonably likely
to need or be eligible for adult services, the transition team membership shall include
representatives from the adult services system. The adult services system representatives
may include but are not limited to the administrator of county general relief under chapter
251 or 252 or of the central point of coordination process implemented under section
331.440. The membership of the transition team and the meeting dates for the team shall
be documented in the transition plan.

(4) The final transition plan shall specifically identify how the need for housing will be
addressed.

(5) If the child is interested in pursuing higher education, the transition plan shall provide
for the child's participation in the college student aid commission's program of assistance
in applying for federal and state aid under section 261.2.

(6) If the needs assessment indicates the child is reasonably likely to need or be eligible
for services or other support from the adult service system upon reaching age eighteen,
the transition plan shall be reviewed and approved by the transition committee for the
area in which the child resides, in accordance with section 235.7, before the child reaches
age seventeen and one-half. The transition committee's review and approval shall be
indicated in the case permanency plan.

(7) Provision for the department or a designee of the department on or before the date the
child reaches age eighteen to provide to the child a certified copy of the child's birth
certificate and to facilitate securing a federal social security card. The fee for the certified
copy that is otherwise chargeable under section 144.13A, 144.46, or 331.605 shall be
waived by the state or county registrar.

g. The actions expected of the parent, guardian, or custodian in order for the department
or agency to recommend that the court terminate a dispositional order for the child's out-
of-home placement and for the department or agency to end its involvement with the
child and the child's family.

h. If reasonable efforts to place a child for adoption or with a guardian are made
concurrently with reasonable efforts as defined in section 232.102, the concurrent goals
and timelines may be identified. Concurrent case permanency plan goals for
reunification, and for adoption or for other permanent out-of-home placement of a child
shall not be considered inconsistent in that the goals reflect divergent possible outcomes
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for a child in an out-of-home placement.

1. A provision that a designee of the department or other person responsible for placement
of a child out-of-state shall visit the child at least once every six months.

j. If it has been determined that the child cannot return to the child's home, documentation
of the steps taken to make and finalize an adoption or other permanent placement.

k. If it is part of the child's records or it is otherwise known that the child has behaved in
a manner that threatened the safety of another person, has committed a violent act
causing bodily injury to another person, or has been a victim or perpetrator of sexual
abuse, that information shall be addressed in the plan and shall be provided to the child's
parent, guardian, or foster parent or other person with custody of the child. The
information shall be provided whether the child's placement is voluntary or made
pursuant to a court determination. The information shall be provided at the time it is
learned by the department or agency developing the plan and, if possible, at the time of
the child's placement. The information shall only be withheld if ordered by the court or it
is determined by the department or agency developing the plan that providing the
information would be detrimental to the child or to the family with whom the child 1s
living. In determining whether providing the information would be detrimental, the court,
department, or agency shall consider any history of abuse within the child's family or
toward the child.

/. The provisions involving sibling visitation or interaction required under section
232.108.

m. Documentation of the educational stability of the child while in foster care. The
documentation shall include but is not limited to all of the following:

(1) Evidence there was an evaluation of the appropriateness of the child's educational
setting while in placement and of the setting's proximity to the educational setting in
which the child was enrolled at the time of placement.

(2) An assurance either that the department coordinated with appropriate local
educational agencies to identify how the child could remain in the educational setting in
which the child was enrolled at the time of placement or, if it was determined it was not
in the child's best interest to remain in that setting, that the affected educational agencies
would immediately and appropriately enroll the child in another educational setting
during the child's placement and ensure that the child's educational records were provided
for use in the new educational setting. For the purposes of this subparagraph, “local
educational agencies” means the same as defined in the federal Elementary and
Secondary Education Act of 1965, § 9101, as codified in 20 U.S.C. § 7801(26).
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5. “Child” means a person under eighteen years of age.
6. “Child in need of assistance” means an unmarried child:
a. Whose parent, guardian, or other custodian has abandoned or deserted the child.

b. Whose parent, guardian, other custodian, or other member of the household in which
the child resides has physically abused or neglected the child, or is imminently likely to
abuse or neglect the child.

¢. Who has suffered or is imminently likely to suffer harmful effects as a result of any of
the following:

(1) Mental injury caused by the acts of the child's parent, guardian, or custodian.

(2) The failure of the child's parent, guardian, custodian, or other member of the
household in which the child resides to exercise a reasonable degree of care in
supervising the child.

(3) The child's parent, guardian, or custodian, or person responsible for the care of the
child, as defined in section 232.68, has knowingly disseminated or exhibited obscene
material as defined in section 728.1 to the child.

d. Who has been, or is imminently likely to be, sexually abused by the child's parent,
guardian, custodian, or other member of the household in which the child resides.

e. Who is in need of medical treatment to cure, alleviate, or prevent serious physical
injury or illness and whose parent, guardian, or custodian is unwilling or unable to
provide such treatment.

f. Who is in need of treatment to cure or alleviate serious mental illness or disorder, or
emotional damage as evidenced by severe anxiety, depression, withdrawal, or untoward
aggressive behavior toward self or others and whose parent, guardian, or custodian is
unwilling to provide such treatment.

g. Whose parent, guardian, or custodian fails to exercise a minimal degree of care in
supplying the child with adequate food, clothing, or shelter and refuses other means made
available to provide such essentials.

h. Who has committed a delinquent act as a result of pressure, guidance, or approval from
a parent, guardian, custodian, or other member of the household in which the child
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resides.

1. Who has been the subject of or a party to sexual activities for hire or who poses for live
display or for photographic or other means of pictorial reproduction or display which is
designed to appeal to the prurient interest and is patently offensive; and taken as a whole,
lacks serious literary, scientific, political, or artistic value.

J. Who is without a parent, guardian, or other custodian.

k. Whose parent, guardian, or other custodian for good cause desires to be relieved of the
child's care and custody.

/. Who for good cause desires to have the child's parents relieved of the child's care and
custody.

m. Who is in need of treatment to cure or alleviate chemical dependency and whose
parent, guardian, or custodian is unwilling or unable to provide such treatment.

n. Whose parent's or guardian's mental capacity or condition, imprisonment, or drug or
alcohol abuse results in the child not receiving adequate care.

o. In whose body there is an illegal drug present as a direct and foreseeable consequence
of the acts or omissions of the child's parent, guardian, or custodian. The presence of the
drug shall be determined in accordance with a medically relevant test as defined in
section 232.73.

p. Whose parent, guardian, or custodian does any of the following: unlawfully
manufactures a dangerous substance in the presence of a child, knowingly allows such
manufacture by another person in the presence of a child, or in the presence of a child
possesses a product containing ephedrine, its salts, optical isomers, salts of optical
1somers, or pseudoephedrine, its salts, optical isomers, salts of optical isomers, with the
intent to use the product as a precursor or an intermediary to a dangerous substance.

(1) For the purposes of this paragraph, “in the presence of a child” means the physical
presence of a child during the manufacture or possession, the manufacture or possession
occurred in a child's home, on the premises, or in a motor vehicle located on the
premises, or the manufacture or possession occurred under other circumstances in which
a reasonably prudent person would know that the manufacture or possession may be seen,
smelled, or heard by a child.

135
National Center for Prosecution of Child Abuse
National District Attorneys Association



(2) For the purposes of this paragraph, “dangerous substance” means any of the
following:

(a) Amphetamine, its salts, isomers, or salts of its isomers.
(b) Methamphetamine, its salts, isomers, or salts of its isomers.

(c) A chemical or combination of chemicals that poses a reasonable risk of causing an
explosion, fire, or other danger to the life or health of persons who are in the vicinity
while the chemical or combination of chemicals is used or is intended to be used in any
of the following:

(1) The process of manufacturing an illegal or controlled substance.
(i1) As a precursor in the manufacturing of an illegal or controlled substance.
(i11) As an intermediary in the manufacturing of an illegal or controlled substance.

g. Who is a newborn infant whose parent has voluntarily released custody of the child in
accordance with chapter 233.

6A. “Chronic runaway” means a child who is reported to law enforcement as a runaway
more than once in any thirty-day period or three or more times in any year.

7. “Complaint” means an oral or written report which is made to the juvenile court by any
person and alleges that a child is within the jurisdiction of the court.

8. “Court” means the juvenile court established under section 602.7101.

9. “Court appointed special advocate” means a person duly certified by the child
advocacy board created in section 237.16 for participation in the court appointed special
advocate program and appointed by the court to represent the interests of a child in any
judicial proceeding to which the child is a party or is called as a witness or relating to any
dispositional order involving the child resulting from such proceeding.

10. “Criminal or juvenile justice agency” means any agency which has as its primary
responsibility the enforcement of the state's criminal laws or of local ordinances made
pursuant to state law.
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11. a. “Custodian” means a stepparent or a relative within the fourth degree of
consanguinity to a child who has assumed responsibility for that child, a person who has
accepted a release of custody pursuant to division IV, or a person appointed by a court or
juvenile court having jurisdiction over a child.

b. The rights and duties of a custodian with respect to a child are as follows:
(1) To maintain or transfer to another the physical possession of that child.
(2) To protect, train, and discipline that child.

(3) To provide food, clothing, housing, and medical care for that child.

(4) To consent to emergency medical care, including surgery.

(5) To sign a release of medical information to a health professional.

c. All rights and duties of a custodian shall be subject to any residual rights and duties
remaining in a parent or guardian.

12. “Delinquent act” means:

a. The violation of any state law or local ordinance which would constitute a public
offense if committed by an adult except any offense which by law is exempted from the
jurisdiction of this chapter.

b. The violation of a federal law or a law of another state which violation constitutes a
criminal offense if the case involving that act has been referred to the juvenile court.

c. The violation of section 123.47 which is committed by a child.

13. “Department” means the department of human services and includes the local,
county, and service area officers of the department.

14. “Desertion” means the relinquishment or surrender for a period in excess of six
months of the parental rights, duties, or privileges inherent in the parent-child
relationship. Proof of desertion need not include the intention to desert, but is evidenced
by the lack of attempted contact with the child or by only incidental contact with the
child.
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15. “Detention” means the temporary care of a child in a physically restricting facility
designed to ensure the continued custody of the child at any point between the child's
initial contact with the juvenile authorities and the final disposition of the child's case.

16. “Detention hearing” means a hearing at which the court determines whether it is
necessary to place or retain a child in detention.

17. “Director” means the director of the department of human services or that person's
designee.

18. “Dismissal of complaint” means the termination of all proceedings against a child.

19. “Dispositional hearing” means a hearing held after an adjudication to determine what
dispositional order should be made.

20. “Family in need of assistance” means a family in which there has been a breakdown
in the relationship between a child and the child's parent, guardian, or custodian.

21. a. “Guardian” means a person who is not the parent of a child, but who has been
appointed by a court or juvenile court having jurisdiction over the child, to have a
permanent self-sustaining relationship with the child and to make important decisions
which have a permanent effect on the life and development of that child and to promote
the general welfare of that child. A guardian may be a court or a juvenile court. Guardian
does not mean conservator, as defined in section 633.3, although a person who is
appointed to be a guardian may also be appointed to be a conservator.

b. Unless otherwise enlarged or circumscribed by a court or juvenile court having
jurisdiction over the child or by operation of law, the rights and duties of a guardian with
respect to a child shall be as follows:

(1) To consent to marriage, enlistment in the armed forces of the United States, or
medical, psychiatric, or surgical treatment.

(2) To serve as guardian ad litem, unless the interests of the guardian conflict with the
interests of the child or unless another person has been appointed guardian ad litem.

(3) To serve as custodian, unless another person has been appointed custodian.

(4) To make periodic visitations if the guardian does not have physical possession or
custody of the child.
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(5) To consent to adoption and to make any other decision that the parents could have
made when the parent-child relationship existed.

(6) To make other decisions involving protection, education, and care and control of the
child.

22. a. “Guardian ad litem” means a person appointed by the court to represent the
interests of a child in any judicial proceeding to which the child is a party, and includes a
court appointed special advocate, except that a court appointed special advocate shall not
file motions or petitions pursuant to section 232.54, subsection 1, paragraphs “a” and “d”,
section 232.103, subsection 2, paragraph “c”, and section 232.111.

b. Unless otherwise enlarged or circumscribed by a court or juvenile court having
jurisdiction over the child or by operation of law, the duties of a guardian ad litem with
respect to a child shall include the following:

(1) Conducting in-person interviews with the child, if the child's age is appropriate for the
interview, and interviewing each parent, guardian, or other person having custody of the
child, if authorized by counsel.

(2) Conducting interviews with the child, if the child's age is appropriate for the
interview, prior to any court-ordered hearing.

(3) Visiting the home, residence, or both home and residence of the child and any
prospective home or residence of the child, including each time placement is changed.

(4) Interviewing any person providing medical, mental health, social, educational, or
other services to the child, before any hearing referred to in subparagraph (2).

(5) Obtaining firsthand knowledge, if possible, of the facts, circumstances, and parties
involved in the matter in which the person is appointed guardian ad litem.

(6) Attending any hearings in the matter in which the person is appointed as the guardian
ad litem.

(7) If the child is required to have a transition plan developed in accordance with the
child's case permanency plan and subject to review and approval of a transition
committee under section 235.7, assisting the transition committee in development of the
transition plan.
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c. The order appointing the guardian ad litem shall grant authorization to the guardian ad
litem to interview any relevant person and inspect and copy any records relevant to the
proceedings, if not prohibited by federal law. The order shall specify that the guardian ad
litem may interview any person providing medical, mental health, social, educational, or
other services to the child, may attend any departmental staff meeting, case conference,
or meeting with medical or mental health providers, service providers, organizations, or
educational institutions regarding the child, if deemed necessary by the guardian ad litem,
and may inspect and copy any records relevant to the proceedings.

d. If authorized by the court, a guardian ad litem may continue a relationship with and
provide advice to a child for a period of time beyond the child's eighteenth birthday.

23. “Health practitioner” means a licensed physician or surgeon, osteopathic physician or
surgeon, dentist, optometrist, podiatric physician, or chiropractor, a resident or intern of
any such profession, and any registered nurse or licensed practical nurse.

24. “Informal adjustment” means the disposition of a complaint without the filing of a
petition and may include but is not limited to the following:

a. Placement of the child on nonjudicial probation.
b. Provision of intake services.
c. Referral of the child to a public or private agency other than the court for services.

25. “Informal adjustment agreement” means an agreement between an intake officer, a
child who is the subject of a complaint, and the child's parent, guardian, or custodian
providing for the informal adjustment of the complaint.

26. “Intake” means the preliminary screening of complaints by an intake officer to
determine whether the court should take some action and if so, what action.

27. “Intake officer” means a juvenile court officer or other officer appointed by the court
to perform the intake function.

28. “Judge” means the judge of a juvenile court.

29. “Juvenile” means the same as “child”. However, in the interstate compact for
juveniles, section 232.173, “juvenile” means a person defined as a juvenile in the
compact.
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30. “Juvenile court officer” means a person appointed as a juvenile court officer under
section 602.7202 and a chief juvenile court officer appointed under section 602.1217.

31. “Juvenile court social records” or “social records” means all records made with
respect to a child in connection with proceedings over which the court has jurisdiction
under this chapter other than official records and includes but is not limited to the records
made and compiled by intake officers, predisposition reports, and reports of physical and
mental examinations.

32. “Juvenile detention home” means a physically restricting facility used only for the
detention of children.

33. “Juvenile parole officer’” means a person representing an agency which retains
jurisdiction over the case of a child adjudicated to have committed a delinquent act,
placed in a secure facility and subsequently released, who supervises the activities of the
child until the case is dismissed.

34. “Juvenile shelter care home” means a physically unrestricting facility used only for
the shelter care of children.

35. “Mental injury” means a nonorganic injury to a child's intellectual or psychological
capacity as evidenced by an observable and substantial impairment in the child's ability to
function within the child's normal range of performance and behavior, considering the
child's cultural origin.

36. “Nonjudicial probation” means the informal adjustment of a complaint which
involves the supervision of the child who is the subject of the complaint by an intake
officer or juvenile court officer for a period during which the child may be required to
comply with specified conditions concerning the child's conduct and activities.

37. “Nonsecure facility” means a physically unrestricting facility in which children may
be placed pursuant to a dispositional order of the court made in accordance with the
provisions of this chapter.

38. “Official juvenile court records” or “official records” means official records of the
court of proceedings over which the court has jurisdiction under this chapter which
includes but is not limited to the following:

a. The docket of the court and entries therein.
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b. Complaints, petitions, other pleadings, motions, and applications filed with a court.
¢. Any summons, notice, subpoena, or other process and proofs of publication.

d. Transcripts of proceedings before the court.

e. Findings, judgments, decrees, and orders of the court.

39. “Parent” means a biological or adoptive mother or father of a child but does not
include a mother or father whose parental rights have been terminated.

40. “Peace officer” means a law enforcement officer or a person designated as a peace
officer by a provision of the Code.

41. “Petition” means a pleading the filing of which initiates formal judicial proceedings
in the juvenile court.

42. “Physical abuse or neglect” or “abuse or neglect” means any nonaccidental physical
injury suffered by a child as the result of the acts or omissions of the child's parent,
guardian, or custodian or other person legally responsible for the child.

42A. “Preadoptive care” means the provision of parental nurturing on a full-time basis to
a child in foster care by a person who has signed a preadoptive placement agreement with
the department for the purposes of proceeding with a legal adoption of the child. Parental
nurturing includes but is not limited to furnishing of food, lodging, training, education,
treatment, and other care.

43. “Predisposition investigation” means an investigation conducted for the purpose of
collecting information relevant to the court's fashioning of an appropriate disposition of a
delinquency case over which the court has jurisdiction.

44. “Predisposition report” is a report furnished to the court which contains the
information collected during a predisposition investigation.

45. “Probation” means a legal status which is created by a dispositional order of the court
in a case where a child has been adjudicated to have committed a delinquent act, which
exists for a specified period of time, and which places the child under the supervision of a
juvenile court officer or other person or agency designated by the court. The probation
order may require a child to comply with specified conditions imposed by the court
concerning conduct and activities, subject to being returned to the court for violation of

142
National Center for Prosecution of Child Abuse
National District Attorneys Association



those conditions.

46. “Registry” means the central registry for child abuse information as established under
chapter 235A.

47. “Residual parental rights and responsibilities” means those rights and responsibilities
remaining with the parent after transfer of legal custody or guardianship of the person of
the child. These include but are not limited to the right of visitation, the right to consent
to adoption, and the responsibility for support.

48. “Secure facility” means a physically restricting facility in which children adjudicated
to have committed a delinquent act may be placed pursuant to a dispositional order of the
court.

49. “Sexual abuse” means the commission of a sex offense as defined by the penal law.

50. “Shelter care” means the temporary care of a child in a physically unrestricting
facility at any time between a child's initial contact with juvenile authorities and the final
judicial disposition of the child's case.

51. “Shelter care hearing” means a hearing at which the court determines whether it is
necessary to place or retain a child in shelter care.

52. “Sibling” means an individual who is related to another individual by blood,
adoption, or affinity through a common legal or biological parent.

53. “Social investigation” means an investigation conducted for the purpose of collecting
information relevant to the court's fashioning of an appropriate disposition of a child in
need of assistance case over which the court has jurisdiction.

54. “Social report” means a report furnished to the court which contains the information
collected during a social investigation.

55. “Taking into custody” means an act which would be governed by the laws of arrest
under the criminal code if the subject of the act were an adult. The taking into custody of
a child is subject to all constitutional and statutory protections which are afforded an
adult upon arrest.

56. “Termination hearing” means a hearing held to determine whether the court should
terminate a parent-child relationship.
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57. “Termination of the parent-child relationship” means the divestment by the court of
the parent's and child's privileges, duties, and powers with respect to each other.

58. “Voluntary placement” means a foster care placement in which the department
provides foster care services to a child according to a signed placement agreement
between the department and the child's parent or guardian.

59. “Waiver hearing” means a hearing at which the court determines whether it shall
waive its jurisdiction over a child alleged to have committed a delinquent act so that the
state may prosecute the child as if the child were an adult.

Iowa Code § 232.77 (2011). PHOTOGRAPHS, X RAYS, AND MEDICALLY RELEVANT
TESTS.

1. A person who is required to report a case of child abuse may take or cause to be
taken, at public expense, photographs, X rays, or other physical examinations or tests of a
child which would provide medical indication of allegations arising from a child abuse
assessment. A health practitioner may, if medically indicated, cause to be performed
radiological examination, physical examination, or other medical tests of the child. A
person who takes any photographs or X rays or performs physical examinations or other
tests pursuant to this section shall notify the department that the photographs or X rays
have been taken or the examinations or other tests have been performed. The person who
made notification shall retain the photographs or X rays or examination or test findings
for a reasonable time following the notification. Whenever the person is required to
report under section 232.69, in that person's capacity as a member of the staff of a
medical or other private or public institution, agency or facility, that person shall
immediately notify the person in charge of the institution, agency, or facility or that
person's designated delegate of the need for photographs or X rays or examinations or
other tests.

2. If a health practitioner discovers in a child physical or behavioral symptoms of the
effects of exposure to cocaine, heroin, amphetamine, methamphetamine, or other illegal
drugs, or combinations or derivatives thereof, which were not prescribed by a health
practitioner, or if the health practitioner has determined through examination of the
natural mother of the child that the child was exposed in utero, the health practitioner
may perform or cause to be performed a medically relevant test, as defined in section
232.73, on the child. The practitioner shall report any positive results of such a test on the
child to the department. The department shall begin an assessment pursuant to section
232.71B upon receipt of such a report. A positive test result obtained prior to the birth of
a child shall not be used for the criminal prosecution of a parent for acts and omissions
resulting in intrauterine exposure of the child to an illegal drug.

Iowa Code § 726.6 (2011). CHILD ENDANGERMENT.
1. A person who is the parent, guardian, or person having custody or control over a child
or a minor under the age of eighteen with a mental or physical disability, or a person who

144
National Center for Prosecution of Child Abuse
National District Attorneys Association



1s a member of the household in which a child or such a minor resides, commits child
endangerment when the person does any of the following:

a. Knowingly acts in a manner that creates a substantial risk to a child or minor's
physical, mental or emotional health or safety.

b. By an intentional act or series of intentional acts, uses unreasonable force, torture or
cruelty that results in bodily injury, or that is intended to cause serious injury.

c. By an intentional act or series of intentional acts, evidences unreasonable force, torture
or cruelty which causes substantial mental or emotional harm to a child or minor.

d. Willfully deprives a child or minor of necessary food, clothing, shelter, health care or
supervision appropriate to the child or minor's age, when the person is reasonably able to
make the necessary provisions and which deprivation substantially harms the child or
minor's physical, mental or emotional health. For purposes of this paragraph, the failure
to provide specific medical treatment shall not for that reason alone be considered willful
deprivation of health care if the person can show that such treatment would conflict with
the tenets and practice of a recognized religious denomination of which the person is an
adherent or member. This exception does not in any manner restrict the right of an
interested party to petition the court on behalf of the best interest of the child or minor.

e. Knowingly permits the continuing physical or sexual abuse of a child or minor.
However, it is an affirmative defense to this subsection if the person had a reasonable
apprehension that any action to stop the continuing abuse would result in substantial
bodily harm to the person or the child or minor.

f. Abandons the child or minor to fend for the child or minor's self, knowing that the
child or minor is unable to do so.

g. Knowingly permits a child or minor to be present at a location where amphetamine, its
salts, isomers, or salts of isomers, or methamphetamine, its salts, isomers, or salts of
1somers, is manufactured in violation of section 124.401, subsection 1, or where a
product is possessed in violation of section 124.401, subsection 4.

h. Knowingly allows a person custody or control of, or unsupervised access to a child or
a minor after knowing the person is required to register or is on the sex offender registry
as a sex offender under chapter 692A. However, this paragraph does not apply to a
person who is a parent or guardian of a child or a minor, who is required to register as a
sex offender, or to a person who is married to and living with a person required to register
as a sex offender.

2. A parent or person authorized by the parent shall not be prosecuted for a violation of
subsection 1, paragraph "f", relating to abandonment, if the parent or person authorized
by the parent has voluntarily released custody of a newborn infant in accordance with
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section 233.2.

3. For the purposes of subsection 1, "person having control over a child or a minor"
means any of the following:

a. A person who has accepted, undertaken, or assumed supervision of a child or such a
minor from the parent or guardian of the child or minor.

b. A person who has undertaken or assumed temporary supervision of a child or such a
minor without explicit consent from the parent or guardian of the child or minor.

c. A person who operates a motor vehicle with a child or such a minor present in the
vehicle.

4. A person who commits child endangerment resulting in the death of a child or minor
is guilty of a class "B" felony. Notwithstanding section 902.9, subsection 2, a person
convicted of a violation of this subsection shall be confined for no more than fifty years.

5. A person who commits child endangerment resulting in serious injury to a child or
minor is guilty of a class "C" felony.

6. A person who commits child endangerment resulting in bodily injury to a child or

minor or child endangerment in violation of subsection 1, paragraph "g”, that does not
result in a serious injury, is guilty of a class "D" felony.

7. A person who commits child endangerment that is not subject to penalty under
subsection 4, 5, or 6 is guilty of an aggravated misdemeanor.

Iowa Code § 726.6A (2011). MULTIPLE ACTS OF CHILD ENDANGERMENT -- PENALTY.

A person who engages in a course of conduct including three or more acts of child
endangerment as defined in section 726.6 within a period of twelve months involving the
same child or a minor with a mental or physical disability, where one or more of the acts
results in serious injury to the child or minor or results in a skeletal injury to a child under
the age of four years, is guilty of a class "B" felony. Notwithstanding section 902.9,
subsection 2, a person convicted of a violation of this section shall be confined for no
more than fifty years.

KANSAS

Kan. Stat. Ann. § 21-3608 (2011). ENDANGERING A CHILD.

(a) Endangering a child is intentionally and unreasonably causing or permitting a child
under the age of 18 years to be placed in a situation in which the child's life, body or
health may be injured or endangered.
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(b) Nothing in this section shall be construed to mean a child is endangered for the sole
reason the child's parent or guardian, in good faith, selects and depends upon spiritual
means alone through prayer, in accordance with the tenets and practice of a recognized
church or religious denomination, for the treatment or cure of disease or remedial care of
such child.

(c) Endangering a child is a class A person misdemeanor.
Kan. Stat. Ann. § 21-3608A (2011). AGGRAVATED ENDANGERING A CHILD.
(a) Aggravated endangering a child is:

(1) Intentionally causing or permitting a child under the age of 18 years to be placed in a
situation in which the child's life, body or health is injured or endangered;

(2) recklessly causing or permitting a child under the age of 18 years to be placed in a
situation in which the child's life, body or health is injured or endangered;

(3) causing or permitting such child to be in an environment where a person is selling,
offering for sale or having in such person's possession with intent to sell, deliver,
distribute, prescribe, administer, dispense, manufacture or attempt to manufacture any
methamphetamine as defined by subsection (d)(3) or (f)(1) of K.S.A. 65-4107, and
amendments thereto; or

(4) causing or permitting such child to be in an environment where drug paraphernalia or
volatile, toxic or flammable chemicals are stored for the purpose of manufacturing or
attempting to manufacture any methamphetamine as defined by subsection (d)(3) or
(H(1) of K.S.A. 65-4107, and amendments thereto.

(b) Aggravated endangering a child is a severity level 9, person felony.

(c) As used in this section:

(1) "Manufacture" shall have the meaning ascribed to that term in K.S.A. 2009 Supp. 21-
36a01, and amendments thereto; and

(2) "drug paraphernalia" shall have the meaning ascribed to that term in K.S.A. 2009
Supp. 21-36a01, and amendments thereto.

(d) This section shall be part of and supplemental to the Kansas criminal code.

KENTUCKY
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Ky. Rev. Stat. Ann. § 214.160 (2011). BLOOD SPECIMEN OF PREGNANT WOMEN TO BE
TAKEN -- LABORATORY TEST -- SUBSTANCE ABUSE TESTS OF PREGNANT WOMEN AND
NEWBORN INFANTS -- USE OF TESTS -- TEST FOR PRESENCE OF HEPATITIS B.

(1) Every physician and every other person legally permitted to engage in attendance
upon a pregnant woman in this state shall take or cause to be taken from the woman a
specimen of blood for serological test for syphilis as soon as he is engaged to attend the
woman and has reasonable grounds for suspecting that pregnancy exists. If the woman is
in labor at the time the diagnosis of pregnancy is made, which may make it inadvisable to
obtain a blood specimen at that time, the specimen shall be obtained within ten (10) days
after delivery. The specimen of blood shall be submitted to the laboratory of the Cabinet
for Health and Family Services or a laboratory approved by the cabinet for the purpose of
having made a serological test for syphilis. The test shall be of a type approved by the
Cabinet for Health and Family Services.

(2) The Cabinet for Health and Family Services shall, as often as necessary, publish a list
of the five (5) most frequently abused substances, including alcohol, by pregnant women
in the Commonwealth. Any physician and any other person legally permitted to engage in
attendance upon a pregnant woman in this state may perform a screening for alcohol or
substance dependency or abuse, including a comprehensive history of such behavior. Any
physician may administer a toxicology test to a pregnant woman under the physician's
care within eight (8) hours after delivery to determine whether there is evidence that she
has ingested alcohol, a controlled substance, or a substance identified on the list provided
by the cabinet, or if the woman has obstetrical complications that are a medical indication
of possible use of any such substance for a nonmedical purpose.

(3) Any physician or person legally permitted to engage in attendance upon a pregnant
woman may administer to each newborn infant born under that person's care a toxicology
test to determine whether there is evidence of prenatal exposure to alcohol, a controlled
substance, or a substance identified on the list provided by the Cabinet for Health and
Family Services, if the attending person has reason to believe, based on a medical
assessment of the mother or the infant, that the mother used any such substance for a
nonmedical purpose during the pregnancy.

(4) The circumstances surrounding any positive toxicology finding shall be evaluated by
the attending person to determine if abuse or neglect of the infant, as defined under KRS
600.020(1), has occurred and whether investigation by the Cabinet for Health and Family
Services is necessary.

(5) No prenatal screening for alcohol or other substance abuse or positive toxicology
finding shall be used as prosecutorial evidence.

(6) No person shall conduct or cause to be conducted any toxicological test pursuant to
this section on any pregnant woman without first informing the pregnant woman of the
purpose of the test.
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(7) Every physician or other person legally permitted to engage in attendance upon a
pregnant woman in the Commonwealth shall take or cause to be taken from the woman a
specimen of blood which shall be submitted for the purpose of serologic testing for the
presence of hepatitis B surface antigen to a laboratory certified by the United States
Department for Health and Human Services pursuant to Section 333 of the Public Health
Service Act (42 U.S.C. sec. 263a), as revised by the Clinical Laboratory Improvement
Amendments (CLIA), Pub. L. 100-578.

Ky. Rev. Stat. Ann. § 218A.1441 (2011). CONTROLLED SUBSTANCE ENDANGERMENT
TO A CHILD IN THE FIRST DEGREE; PENALTY

(1) A person is guilty of controlled substance endangerment to a child in the first degree
when he or she knowingly causes or permits a child to be present when any person is
illegally manufacturing a controlled substance or methamphetamine or possesses a
hazardous chemical substance with intent to illegally manufacture a controlled substance
or methamphetamine under circumstances that place a child in danger of serious physical
injury or death, if the child dies as a result of the commission of the offense.

(2) Controlled substance endangerment to a child in the first degree is a Class A felony.

Ky. Rev. Stat. Ann. § 218A.1442 (2011). CONTROLLED SUBSTANCE ENDANGERMENT
TO A CHILD IN THE SECOND DEGREE; PENALTY

(1) A person is guilty of controlled substance endangerment to a child in the second
degree when he or she knowingly causes or permits a child to be present when any person
is illegally manufacturing a controlled substance or methamphetamine or possesses a
hazardous chemical substance with intent to illegally manufacture a controlled substance
or methamphetamine under circumstances that place a child in danger of serious physical
injury or death, if the child receives serious physical injury as a result of the commission
of the offense.

(2) Controlled substance endangerment to a child in the second degree is a Class B
felony.

Ky. Rev. Stat. Ann. § 218A.1443 (2011). CONTROLLED SUBSTANCE ENDANGERMENT
TO A CHILD IN THE THIRD DEGREE; PENALTY

(1) A person is guilty of controlled substance endangerment to a child in the third degree
when he or she knowingly causes or permits a child to be present when any person is
illegally manufacturing a controlled substance or methamphetamine or possesses a
hazardous chemical substance with intent to illegally manufacture a controlled substance
or methamphetamine under circumstances that place a child in danger of serious physical
injury or death, if the child receives physical injury as a result of the commission of the
offense.

(2) Controlled substance endangerment to a child in the third degree is a Class C felony.
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Ky. Rev. Stat. Ann. § 218A.1444 (2011). CONTROLLED SUBSTANCE ENDANGERMENT
TO A CHILD IN THE FOURTH DEGREE; PENALTY

(1) A person is guilty of controlled substance endangerment to a child in the fourth
degree when he or she knowingly causes or permits a child to be present when any person
is illegally manufacturing a controlled substance or methamphetamine or possesses a
hazardous chemical substance with intent to illegally manufacture a controlled substance
or methamphetamine under circumstances that place a child in danger of serious physical
injury or death, if the child is not injured as a result of the commission of the offense.

(2) Controlled substance endangerment to a child in the fourth degree is a Class D felony.

Ky. Rev. Stat. Ann. § 600.020 (2011). DEFINITIONS FOR KRS CHAPTERS 600 TO 645.
As used in KRS Chapters 600 to 645, unless the context otherwise requires:

(1) "Abused or neglected child" means a child whose health or welfare is harmed or
threatened with harm when his parent, guardian, or other person exercising custodial
control or supervision of the child:

(a) Inflicts or allows to be inflicted upon the child physical or emotional injury as
defined in this section by other than accidental means;

(b) Creates or allows to be created a risk of physical or emotional injury as defined in
this section to the child by other than accidental means;

(c) Engages in a pattern of conduct that renders the parent incapable of caring for the
immediate and ongoing needs of the child including, but not limited to, parental
incapacity due to alcohol and other drug abuse as defined in KRS 222.005;

(d) Continuously or repeatedly fails or refuses to provide essential parental care and
protection for the child, considering the age of the child;

(e) Commits or allows to be committed an act of sexual abuse, sexual exploitation, or
prostitution upon the child;

(f) Creates or allows to be created a risk that an act of sexual abuse, sexual
exploitation, or prostitution will be committed upon the child;

(g) Abandons or exploits the child;

(h) Does not provide the child with adequate care, supervision, food, clothing, shelter,
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and education or medical care necessary for the child's well-being. A parent or other
person exercising custodial control or supervision of the child legitimately practicing the
person's religious beliefs shall not be considered a negligent parent solely because of
failure to provide specified medical treatment for a child for that reason alone. This
exception shall not preclude a court from ordering necessary medical services for a child;
or

(1) Fails to make sufficient progress toward identified goals as set forth in the court-
approved case plan to allow for the safe return of the child to the parent that results in the
child remaining committed to the cabinet and remaining in foster care for fifteen (15) of
the most recent twenty-two (22) months;

(2) "Aggravated circumstances" means the existence of one (1) or more of the
following conditions:

(a) The parent has not attempted or has not had contact with the child for a period of
not less than ninety (90) days;

(b) The parent is incarcerated and will be unavailable to care for the child for a period
of at least one (1) year from the date of the child's entry into foster care and there is no
appropriate relative placement available during this period of time;

(c) The parent has sexually abused the child and has refused available treatment;

(d) The parent has been found by the cabinet to have engaged in abuse of the child
that required removal from the parent's home two (2) or more times in the past two (2)
years; or

(e) The parent has caused the child serious physical injury;

(3) "Beyond the control of parents" means a child who has repeatedly failed to follow
the reasonable directives of his or her parents, legal guardian, or person exercising
custodial control or supervision other than a state agency, which behavior results in
danger to the child or others, and which behavior does not constitute behavior that would
warrant the filing of a petition under KRS Chapter 645;

(4) "Beyond the control of school" means any child who has been found by the court to
have repeatedly violated the lawful regulations for the government of the school as
provided in KRS 158.150, and as documented in writing by the school as a part of the
school's petition or as an attachment to the school's petition. The petition or attachment
shall describe the student's behavior and all intervention strategies attempted by the
school;

(5) "Boarding home" means a privately owned and operated home for the boarding and
lodging of individuals which is approved by the Department of Juvenile Justice or the

151
National Center for Prosecution of Child Abuse
National District Attorneys Association



cabinet for the placement of children committed to the department or the cabinet;
(6) "Cabinet" means the Cabinet for Health and Family Services;

(7) "Certified juvenile facility staff" means individuals who meet the qualifications of,
and who have completed a course of education and training in juvenile detention
developed and approved by, the Department of Juvenile Justice after consultation with
other appropriate state agencies;

(8) "Child" means any person who has not reached his eighteenth birthday, unless
otherwise provided;

(9) "Child-caring facility" means any facility or group home other than a state facility,
Department of Juvenile Justice contract facility or group home, or one certified by an
appropriate agency as operated primarily for educational or medical purposes, providing
residential care on a twenty-four (24) hour basis to children not related by blood,
adoption, or marriage to the person maintaining the facility;

(10) "Child-placing agency" means any agency, other than a state agency, which
supervises the placement of children in foster family homes or child-caring facilities or
which places children for adoption;

(11) "Clinical treatment facility" means a facility with more than eight (8) beds
designated by the Department of Juvenile Justice or the cabinet for the treatment of
mentally ill children. The treatment program of such facilities shall be supervised by a
qualified mental health professional;

(12) "Commitment" means an order of the court which places a child under the
custodial control or supervision of the Cabinet for Health and Family Services,
Department of Juvenile Justice, or another facility or agency until the child attains the age
of eighteen (18) unless the commitment is discharged under KRS Chapter 605 or the
committing court terminates or extends the order;

(13) "Community-based facility" means any nonsecure, homelike facility licensed,
operated, or permitted to operate by the Department of Juvenile Justice or the cabinet,
which is located within a reasonable proximity of the child's family and home
community, which affords the child the opportunity, if a Kentucky resident, to continue
family and community contact;

(14) "Complaint" means a verified statement setting forth allegations in regard to the
child which contain sufficient facts for the formulation of a subsequent petition;

(15) "Court" means the juvenile session of District Court unless a statute specifies the
adult session of District Court or the Circuit Court;
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(16) "Court-designated worker" means that organization or individual delegated by the
Administrative Office of the Courts for the purposes of placing children in alternative
placements prior to arraignment, conducting preliminary investigations, and formulating,
entering into, and supervising diversion agreements and performing such other functions
as authorized by law or court order;

(17) "Deadly weapon" has the same meaning as it does in KRS 500.080;
(18) "Department" means the Department for Community Based Services;

(19) "Dependent child" means any child, other than an abused or neglected child, who
1s under improper care, custody, control, or guardianship that is not due to an intentional
act of the parent, guardian, or person exercising custodial control or supervision of the
child;

(20) "Detention" means the safe and temporary custody of a juvenile who is accused of
conduct subject to the jurisdiction of the court who requires a restricted environment for
his or her own or the community's protection;

(21) "Detention hearing" means a hearing held by a judge or trial commissioner within
twenty-four (24) hours, exclusive of weekends and holidays, of the start of any period of
detention prior to adjudication;

(22) "Diversion agreement" means an agreement entered into between a court-
designated worker and a child charged with the commission of offenses set forth in KRS
Chapters 630 and 635, the purpose of which is to serve the best interest of the child and
to provide redress for those offenses without court action and without the creation of a
formal court record;

(23) "Emergency shelter" is a group home, private residence, foster home, or similar
homelike facility which provides temporary or emergency care of children and adequate
staff and services consistent with the needs of each child;

(24) "Emotional injury" means an injury to the mental or psychological capacity or
emotional stability of a child as evidenced by a substantial and observable impairment in
the child's ability to function within a normal range of performance and behavior with
due regard to his age, development, culture, and environment as testified to by a qualified
mental health professional;

(25) "Firearm" shall have the same meaning as in KRS 237.060 and 527.010;

(26) "Foster family home" means a private home in which children are placed for foster
family care under supervision of the cabinet or a licensed child-placing agency;

(27) "Habitual runaway" means any child who has been found by the court to have been
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absent from his place of lawful residence without the permission of his custodian for at
least three (3) days during a one (1) year period,

(28) "Habitual truant" means any child who has been found by the court to have been
reported as a truant as defined in KRS 159.150(1) two (2) or more times during a one (1)
year period,

(29) "Hospital" means, except for purposes of KRS Chapter 645, a licensed private or
public facility, health care facility, or part thereof, which is approved by the cabinet to
treat children;

(30) "Independent living" means those activities necessary to assist a committed child
to establish independent living arrangements;

(31) "Informal adjustment" means an agreement reached among the parties, with
consultation, but not the consent, of the victim of the crime or other persons specified in
KRS 610.070 if the victim chooses not to or is unable to participate, after a petition has
been filed, which is approved by the court, that the best interest of the child would be
served without formal adjudication and disposition;

(32) "Intentionally" means, with respect to a result or to conduct described by a statute
which defines an offense, that the actor's conscious objective is to cause that result or to
engage in that conduct;

(33) "Intermittent holding facility" means a physically secure setting, which is entirely
separated from sight and sound from all other portions of a jail containing adult prisoners,
in which a child accused of a public offense may be detained for a period not to exceed
twenty-four (24) hours, exclusive of weekends and holidays prior to a detention hearing
as provided for in KRS 610.265, and in which children are supervised and observed on a
regular basis by certified juvenile facility staff;

(34) "Juvenile holding facility" means a physically secure facility, approved by the
Department of Juvenile Justice, which is an entirely separate portion or wing of a
building containing an adult jail, which provides total sight and sound separation between
juvenile and adult facility spatial areas and which is staffed by sufficient certified
juvenile facility staff to provide twenty-four (24) hours per day supervision;

(35) "Least restrictive alternative" means, except for purposes of KRS Chapter 645, that
the program developed on the child's behalf is no more harsh, hazardous, or intrusive
than necessary; or involves no restrictions on physical movements nor requirements for
residential care except as reasonably necessary for the protection of the child from
physical injury; or protection of the community, and is conducted at the suitable available
facility closest to the child's place of residence;

(36) "Motor vehicle offense" means any violation of the nonfelony provisions of KRS
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Chapters 186, 189, or 189A, KRS 177.300, 304.39-110, or 304.39-117;

(37) "Near fatality" means an injury that, as certified by a physician, places a child in
serious or critical condition;

(38) "Needs of the child" means necessary food, clothing, health, shelter, and
education;

(39) "Nonoffender" means a child alleged to be dependent, neglected, or abused and
who has not been otherwise charged with a status or public offense;

(40) "Nonsecure facility" means a facility which provides its residents access to the
surrounding community and which does not rely primarily on the use of physically
restricting construction and hardware to restrict freedom;

(41) "Nonsecure setting" means a nonsecure facility or a residential home, including a
child's own home, where a child may be temporarily placed pending further court action.
Children before the court in a county that is served by a state operated secure detention
facility, who are in the detention custody of the Department of Juvenile Justice, and who
are placed in a nonsecure alternative by the Department of Juvenile Justice, shall be
supervised by the Department of Juvenile Justice;

(42) "Parent" means the biological or adoptive mother or father of a child;

(43) "Person exercising custodial control or supervision" means a person or agency that
has assumed the role and responsibility of a parent or guardian for the child, but that does
not necessarily have legal custody of the child;

(44) "Petition" means a verified statement, setting forth allegations in regard to the
child, which initiates formal court involvement in the child's case;

(45) "Physical injury" means substantial physical pain or any impairment of physical
condition;

(46) "Physically secure facility" means a facility that relies primarily on the use of
construction and hardware such as locks, bars, and fences to restrict freedom;

(47) "Public offense action" means an action, excluding contempt, brought in the
interest of a child who is accused of committing an offense under KRS Chapter 527 or a
public offense which, if committed by an adult, would be a crime, whether the same is a
felony, misdemeanor, or violation, other than an action alleging that a child sixteen (16)
years of age or older has committed a motor vehicle offense;

(48) "Qualified mental health professional" means:
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(a) A physician licensed under the laws of Kentucky to practice medicine or
osteopathy, or a medical officer of the government of the United States while engaged in
the performance of official duties;

(b) A psychiatrist licensed under the laws of Kentucky to practice medicine or
osteopathy, or a medical officer of the government of the United States while engaged in
the practice of official duties, and who is certified or eligible to apply for certification by
the American Board of Psychiatry and Neurology, Inc.;

(c) A psychologist with the health service provider designation, a psychological
practitioner, a certified psychologist, or a psychological associate licensed under the
provisions of KRS Chapter 319;

(d) A licensed registered nurse with a master's degree in psychiatric nursing from an
accredited institution and two (2) years of clinical experience with mentally ill persons, or
a licensed registered nurse with a bachelor's degree in nursing from an accredited
institution who is certified as a psychiatric and mental health nurse by the American
Nurses Association and who has three (3) years of inpatient or outpatient clinical
experience in psychiatric nursing and who is currently employed by a hospital or forensic
psychiatric facility licensed by the Commonwealth or a psychiatric unit of a general
hospital or a regional comprehensive care center;

(e) A licensed clinical social worker licensed under the provisions of KRS 335.100,
or a certified social worker licensed under the provisions of KRS 335.080 with three (3)
years of inpatient or outpatient clinical experience in psychiatric social work and
currently employed by a hospital or forensic psychiatric facility licensed by the
Commonwealth or a psychiatric unit of a general hospital or a regional comprehensive
care center;

(f) A marriage and family therapist licensed under the provisions of KRS 335.300 to
335.399 with three (3) years of inpatient or outpatient clinical experience in psychiatric
mental health practice and currently employed by a hospital or forensic psychiatric
facility licensed by the Commonwealth, a psychiatric unit of a general hospital, or a
regional comprehensive care center; or

(g) A professional counselor credentialed under the provisions of KRS 335.500 to
335.599 with three (3) years of inpatient or outpatient clinical experience in psychiatric
mental health practice and currently employed by a hospital or forensic facility licensed
by the Commonwealth, a psychiatric unit of a general hospital, or a regional
comprehensive care center;

(49) "Residential treatment facility" means a facility or group home with more than
eight (8) beds designated by the Department of Juvenile Justice or the cabinet for the
treatment of children;
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(50) "Retain in custody" means, after a child has been taken into custody, the continued
holding of the child by a peace officer for a period of time not to exceed twelve (12)
hours when authorized by the court or the court-designated worker for the purpose of
making preliminary inquiries;

(51) "School personnel" means those certified persons under the supervision of the
local public or private education agency;

(52) "Secretary" means the secretary of the Cabinet for Health and Family Services;

(53) "Secure juvenile detention facility" means any physically secure facility used for
the secure detention of children other than any facility in which adult prisoners are
confined;

(54) "Serious physical injury" means physical injury which creates a substantial risk of
death or which causes serious and prolonged disfigurement, prolonged impairment of
health, or prolonged loss or impairment of the function of any bodily member or organ;

(55) "Sexual abuse" includes, but is not necessarily limited to, any contacts or
interactions in which the parent, guardian, or other person having custodial control or
supervision of the child or responsibility for his welfare, uses or allows, permits, or
encourages the use of the child for the purposes of the sexual stimulation of the
perpetrator or another person;

(56) "Sexual exploitation" includes, but is not limited to, a situation in which a parent,
guardian, or other person having custodial control or supervision of a child or responsible
for his welfare, allows, permits, or encourages the child to engage in an act which
constitutes prostitution under Kentucky law; or a parent, guardian, or other person having
custodial control or supervision of a child or responsible for his welfare, allows, permits,
or encourages the child to engage in an act of obscene or pornographic photographing,
filming, or depicting of a child as provided for under Kentucky law;

(57) "Social service worker" means any employee of the cabinet or any private agency
designated as such by the secretary of the cabinet or a social worker employed by a
county or city who has been approved by the cabinet to provide, under its supervision,
services to families and children;

(58) "Staff secure facility for residential treatment" means any setting which assures
that all entrances and exits are under the exclusive control of the facility staff, and in
which a child may reside for the purpose of receiving treatment;

(59) (a) "Status offense action" is any action brought in the interest of a child who is
accused of committing acts, which if committed by an adult, would not be a crime. Such
behavior shall not be considered criminal or delinquent and such children shall be termed
status offenders. Status offenses shall include:
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1. Beyond the control of school or beyond the control of parents;
2. Habitual runaway;

3. Habitual truant;

4. Tobacco offenses as provided in KRS 438.305 to 438.340; and
5. Alcohol offenses as provided in KRS 244.085.

(b) Status offenses shall not include violations of state or local ordinances which may
apply to children such as a violation of curfew;

(60) "Take into custody" means the procedure by which a peace officer or other
authorized person initially assumes custody of a child. A child may be taken into custody
for a period of time not to exceed two (2) hours;

(61) "Valid court order" means a court order issued by a judge to a child alleged or
found to be a status offender:

(a) Who was brought before the court and made subject to the order;
(b) Whose future conduct was regulated by the order;

(c) Who was given written and verbal warning of the consequences of the violation of
the order at the time the order was issued and whose attorney or parent or legal guardian
was also provided with a written notice of the consequences of violation of the order,
which notification is reflected in the record of the court proceedings; and

(d) Who received, before the issuance of the order, the full due process rights
guaranteed by the Constitution of the United States.

(62) "Violation" means any offense, other than a traffic infraction, for which a sentence
of a fine only can be imposed;

(63) "Youth alternative center" means a nonsecure facility, approved by the Department
of Juvenile Justice, for the detention of juveniles, both prior to adjudication and after
adjudication, which meets the criteria specified in KRS 15A.320; and

(64) "Youthful offender" means any person regardless of age, transferred to Circuit
Court under the provisions of KRS Chapter 635 or 640 and who is subsequently
convicted in Circuit Court.
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LOUISIANA

La. Rev. Stat. Ann. § 14:92.1 (2011). ENCOURAGING OR CONTRIBUTING TO CHILD
DELINQUENCY, DEPENDENCY, OR NEGLECT; PENALTY; SUSPENSION OF SENTENCE;
DEFINITIONS.

A. (1) In all cases where any child shall be a delinquent, dependent, or neglected child,
as defined in the statutes of this state or by this Section, irrespective of whether any
former proceedings have been had to determine the status of such child, the parent or
parents, legal guardian, or any person having the custody of such child, or any other
person or persons who shall by any act encourage, cause, or contribute to the dependency
or delinquency of such child, or who acts in conjunction with such child in the acts which
cause such child to be dependent or delinquent, shall be punished by a fine not exceeding
one thousand dollars, or by imprisonment for not more than six months, or by both fine
and imprisonment.

(2) The court in which the case is heard may suspend the sentence for violation of the
provisions of this Section, and impose conditions upon the defendant as to his future
conduct, and may make such suspension dependent upon the fulfillment by the defendant
of such conditions. In the case of the breach of such conditions or any part of them, the
court may impose sentence as though there had been no such suspension.

(3) The court may also, as a condition of such suspension, require a bond in such sum
as the court may designate, to be approved by the judge requiring it, to secure the
performance by such person of the conditions placed by the courts on such suspension.
The bond by its terms shall be made payable to the district judge of the parish in which
the prosecution is pending, and any money received from a breach of any of the
provisions of the bond shall be paid into the parish treasury. The provisions of law
regulating forfeiture of appearance bonds shall govern so far as they are applicable.

(4) Exclusive jurisdiction of the offense defined in this Section is hereby conferred on
juvenile courts, in accordance with the provisions of law establishing such courts.

B. By the term "delinquency", as used in this section, is meant any act which tends to
debase or injure the morals, health or welfare of a child; drinking beverages of low
alcoholic content or beverages of high alcoholic content; the use of narcotics, going into
or remaining in any bawdy house, assignation house, disorderly house or road house,
hotel, public dance hall, or other gathering place where prostitutes, gamblers or thieves
are permitted to enter and ply their trade; or associating with thieves and immoral
persons, or enticing a minor to leave home or to leave the custody of its parents,
guardians or persons standing in lieu thereof, without first receiving the consent of the
parent, guardian, or other person; or begging, singing, selling any article; or playing any
musical instrument in any public place for the purpose of receiving alms; or habitually
trespassing where it is recognized he has no right to be; or using any vile, obscene, or
indecent language; or performing any sexually immoral act; or violating any law of the
state ordinance of any village, town, city, or parish of the state.
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The term "juvenile", as used in this section, refers to any child under the age of
seventeen. Lack of knowledge of the juvenile's age shall not be a defense.

La. Rev. Stat. Ann. § 14:93 (2011). CRUELTY TO JUVENILES.
A. Cruelty to juveniles is:

(1) The intentional or criminally negligent mistreatment or neglect by anyone seventeen
years of age or older of any child under the age of seventeen whereby unjustifiable pain
or suffering is caused to said child. Lack of knowledge of the child's age shall not be a
defense; or

(2) The intentional or criminally negligent exposure by anyone seventeen years of age
or older of any child under the age of seventeen to a clandestine laboratory operation as
defined by R.S. 40:983 in a situation where it is foreseeable that the child may be
physically harmed. Lack of knowledge of the child's age shall not be a defense.

(3) The intentional or criminally negligent allowing of any child under the age of
seventeen years by any person over the age of seventeen years to be present during the
manufacturing, distribution, or purchasing or attempted manufacturing, distribution, or
purchasing of a controlled dangerous substance in violation of the Uniform Controlled
Dangerous Substances Law. Lack of knowledge of the child's age shall not be a defense.

B. The providing of treatment by a parent or tutor in accordance with the tenets of a well-
recognized religious method of healing, in lieu of medical treatment, shall not for that
reason alone be considered to be criminally negligent mistreatment or neglect of a child.
The provisions of this Subsection shall be an affirmative defense to a prosecution under
this Section. Nothing herein shall be construed to limit the provisions of R.S.
40:1299.36.1.

C. The trial judge shall have the authority to issue any necessary orders to protect the
safety of the child during the pendency of the criminal action and beyond its conclusion.

D. Whoever commits the crime of cruelty to juveniles shall be fined not more than one
thousand dollars or imprisoned with or without hard labor for not more than ten years, or
both.

La. Rev. Stat. Ann. § 14:93.2.3 (2011). SECOND DEGREE CRUELTY TO JUVENILES.

A. (1) Second degree cruelty to juveniles is the intentional or criminally negligent
mistreatment or neglect by anyone over the age of seventeen to any child under the age of
seventeen which causes serious bodily injury or neurological impairment to that child.

(2) For purposes of this Section, "serious bodily injury" means bodily injury involving
protracted and obvious disfigurement or protracted loss or impairment of the function of
a bodily member, organ, or mental faculty, or substantial risk of death.
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B. The providing of treatment by a parent or tutor in accordance with the tenets of a well-
recognized religious method of healing, in lieu of medical treatment, shall not for that
reason alone be considered to be intentional or criminally negligent mistreatment or
neglect and shall be an affirmative defense to a prosecution under this Section.

C. Whoever commits the crime of second degree cruelty to juveniles shall be imprisoned
at hard labor for not more than forty years.

La. Child Code Ann. art. 603 (2011). DEFINITIONS.
As used in this Title:

(1) "Abuse" means any one of the following acts which seriously endanger the
physical, mental, or emotional health and safety of the child:

(a) The infliction, attempted infliction, or, as a result of inadequate supervision, the
allowance of the infliction or attempted infliction of physical or mental injury upon the
child by a parent or any other person.

(b) The exploitation or overwork of a child by a parent or any other person.

(c) The involvement of the child in any sexual act with a parent or any other person,
or the aiding or toleration by the parent or the caretaker of the child's sexual involvement
with any other person or of the child's involvement in pornographic displays, or any other
involvement of a child in sexual activity constituting a crime under the laws of this state.

(2) "Administrative review body" means a panel of appropriate persons, at least one of
whom is not responsible for the case management of or delivery of services to either the
child or the parents who are the subject of the review, including the citizen review
boards, state hearing examiners, special department reviewers, or department personnel.

(3) "Caretaker" means any person legally obligated to provide or secure adequate care
for a child, including a parent, tutor, guardian, legal custodian, foster home parent, an
employee of a public or private day care center, an operator or employee of a registered
family child day care home, or other person providing a residence for the child.

(4) "Case review hearing" means a review hearing by a court or administrative review
body for the purpose of determining the continuing necessity for and appropriateness of
the child's placement, to determine the extent of compliance with the case plan, to
determine the extent of progress which has been made toward alleviating or mitigating
the causes necessitating placement, and to project a likely date by which the child may be
permanently placed.

(5) "Child" means a person under eighteen years of age who, prior to juvenile
proceedings, has not been judicially emancipated under Civil Code Article 385 or
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emancipated by marriage under Civil Code Articles 379 through 384.

(6) "Child care agency" means any public or private agency exercising custody of a
child.

(7) "Child pornography" means visual depiction of a child engaged in actual or
simulated sexual intercourse, deviate sexual intercourse, sexual bestiality, masturbation,

sadomasochistic abuse, or lewd exhibition of the genitals.

(8) "Concurrent planning" means departmental efforts to preserve and reunify a family,
or to place a child for adoption or with a legal guardian which are made simultaneously.

(9) "Court-appointed or court-approved administrative body" means a body appointed
or approved by a court and subject to the court's supervision for the purposes of assisting
the court with permanency hearings, including magistrates or other court or noncourt
personnel. This body shall not be a part of the Department of Social Services or the
Department of Public Safety and Corrections, nor subject to the supervision or direction
of either department.

(10) "Crime against the child" shall include the commission of or the attempted
commission of any of the following crimes against the child as provided by federal or
state statutes:

(a) Homicide.

(b) Battery.

(c) Assault.

(d) Rape.

(e) Sexual battery.

(f) Kidnapping.

(g) Criminal neglect.

(h) Criminal abandonment.
(1) Incest.

(j) Carnal knowledge of a juvenile.

(k) Indecent behavior with juveniles.
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(1) Pornography involving juveniles.
(m) Molestation of a juvenile.
(n) Crime against nature.
(o) Cruelty to juveniles.
(p) Contributing to the delinquency or dependency of children.
(q) Sale of minor children.
(11) "Department" means the Louisiana Department of Social Services.

(12) "Foster care" means placement in a foster family home, a relative's home, a
residential child caring facility, or other living arrangement approved and supervised by
the state for provision of substitute care for a child in the department's custody. Such
placement shall not include a detention facility.

(13) "Foster parent" means an individual who provides residential foster care with the
approval and under the supervision of the department for a child in its custody.

(14) "Institutional abuse or neglect" means any case of child abuse or neglect that
occurs in any public or private facility that provides residential child care, treatment, or
education.

(15) "Mandatory reporter" is any of the following individuals performing their
occupational duties:

(a) "Health practitioner" is any individual who provides health care services,
including a physician, surgeon, physical therapist, dentist, resident, intern, hospital staff
member, podiatrist, chiropractor, licensed nurse, nursing aide, dental hygienist, any
emergency medical technician, a paramedic, optometrist, medical examiner, or coroner,
who diagnoses, examines, or treats a child or his family.

(b) "Mental health/social service practitioner" is any individual who provides mental
health care or social service diagnosis, assessment, counseling, or treatment, including a
psychiatrist, psychologist, marriage or family counselor, social worker, member of the
clergy, aide, or other individual who provides counseling services to a child or his family.

(c) "Member of the clergy" is any priest, rabbi, duly ordained clerical deacon or
minister, Christian Science practitioner, or other similarly situated functionary of a
religious organization, except that he is not required to report a confidential
communication, as defined in Code of Evidence Article 511, from a person to a member
of the clergy who, in the course of the discipline or practice of that church, denomination,
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or organization, is authorized or accustomed to hearing confidential communications, and
under the discipline or tenets of the church, denomination, or organization has a duty to
keep such communications confidential. In that instance, he shall encourage that person
to report the allegations to the appropriate authorities in accordance with Article 610.

(d) "Teaching or child care provider" is any person who provides training and
supervision of a child, including any public or private teacher, teacher's aide, instructional
aide, school principal, school staff member, social worker, probation officer, foster home
parent, group home or other child care institutional staff member, personnel of residential
home facilities, a licensed or unlicensed day care provider, or any individual who
provides such services to a child.

(e) Police officers or law enforcement officials.

(f) "Commercial film and photographic print processor" is any person who develops
exposed photographic film into negatives, slides, or prints, or who makes prints from
negatives or slides for compensation.

(g) Mediators appointed pursuant to Chapter 6 of Title IV.
(h) A parenting coordinator appointed pursuant to R.S. 9:358.1 et seq.

(1) A court-appointed special advocates (CASA) volunteer under the supervision of a
CASA program appointed pursuant to Chapter 4 of Title I'V.

(16) "Neglect" means the refusal or unreasonable failure of a parent or caretaker to
supply the child with necessary food, clothing, shelter, care, treatment, or counseling for
any injury, illness, or condition of the child, as a result of which the child's physical,
mental, or emotional health and safety is substantially threatened or impaired. Neglect
includes prenatal neglect. Consistent with Article 606(B), the inability of a parent or
caretaker to provide for a child due to inadequate financial resources shall not, for that
reason alone, be considered neglect. Whenever, in lieu of medical care, a child is being
provided treatment in accordance with the tenets of a well-recognized religious method of
healing which has a reasonable, proven record of success, the child shall not, for that
reason alone, be considered to be neglected or maltreated. However, nothing herein shall
prohibit the court from ordering medical services for the child when there is substantial
risk of harm to the child's health or welfare.

Paragraph (17), as enacted by Acts 2007, No. 396, § 1, shall not become effective unless
and until sufficient funds are appropriated by the legislature for such purposes.

(17) "Newborn" means a child who is not more than thirty days old, as determined
within a reasonable degree of medical certainty by an examining physician.

(18) "Other suitable individual" means a person with whom the child enjoys a close
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established significant relationship, yet not a blood relative, including a neighbor,
godparent, teacher and close friend of the parent. Relative for the purpose of this title
means an individual with whom the child has established a significant relationship by
blood, adoption, or affinity.

(19) "Permanency hearing" means a hearing for the purpose of determining the
permanent plan for the child.

(20) "Permanent placement" means:
(a) Return of the legal custody of a child to his parent(s).

(b) Placement of the child with adoptive parents pursuant to a final decree of
adoption.

(c) Placement of the child with a legal guardian.

(21) "Person" means any individual, partnership, association, agency, or corporation,
and specifically shall include city, parish, or state law enforcement agencies, and a parish
or city school board or a person employed by a parish or city school board.

(22) "Prenatal neglect" means the unlawful use by a mother during pregnancy of a
controlled dangerous substance, as defined by R.S. 40:961 et seq., which results in
symptoms of withdrawal in the infant or the presence of a controlled substance in the
infant's body.

This version of Paragraph (22), as amended by Acts 2007, No. 396, § 1, shall not become
effective unless and until sufficient funds are appropriated by the legislature for such
purposes.

(22) "Prenatal neglect" means exposure to chronic or severe use of alcohol or the
unlawful use of any controlled dangerous substance, as defined by R.S. 40:961 et seq., or
in a manner not lawfully prescribed, which results in symptoms of withdrawal in the
newborn or the presence of a controlled substance or a metabolic thereof in his body,
blood, urine, or meconium that is not the result of medical treatment, or observable and
harmful effects in his physical appearance or functioning.

(23) "Reasonable efforts" means the exercise of ordinary diligence and care by
department caseworkers and supervisors and shall assume the availability of a reasonable
program of services to children and their families.

(24) "Removal" means placing a child in the custody of the state or with someone other
than the parent or caretaker during or after the course of an investigation of abuse and
neglect to secure the child's protection and safeguard the child's welfare.
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(25) "Safety plan" means a short-term plan for the purpose of assuring a child's
immediate health and safety by imposing conditions for the continued placement of the
child with a custodian and terms for contact between the child and his parents or other
persons.

La. Child Code Ann. art. 610 (2011). REPORTING PROCEDURE

A. Reports of child abuse or neglect or that such was a contributing factor in a child's
death, where the abuser is believed to be a parent or caretaker, a person who maintains an
interpersonal dating or engagement relationship with the parent or caretaker, or a person
living in the same residence with the parent or caretaker as a spouse whether married or
not, shall be made immediately to the local child protection unit of the department.
Reports in which the abuse or neglect is believed to be perpetrated by someone other than
a caretaker, a person who maintains an interpersonal dating or engagement relationship
with the parent or caretaker, or a person living in the same residence with the parent or
caretaker as a spouse whether married or not, and the caretaker is not believed to have
any responsibility for the abuse or neglect shall be made immediately to a local or state
law enforcement agency. Dual reporting to both the local child protection unit of the
department and the local or state law enforcement agency is permitted.

B. The report shall contain the following information, if known:
(1) The name, address, age, sex, and race of the child.

(2) The nature, extent, and cause of the child's injuries or endangered condition, including
any previous known or suspected abuse to this child or the child's siblings.

(3) The name and address of the child's parent(s) or other caretaker.
(4) The names and ages of all other members of the child's household.
(5) The name and address of the reporter.

(6) An account of how this child came to the reporter's attention.

(7) Any explanation of the cause of the child's injury or condition offered by the child,
the caretaker, or any other person.

(8) The number of times the reporter has filed a report on the child or the child's siblings.

(9) Any other information which the reporter believes might be important or relevant.
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C. The report shall also name the person or persons who are thought to have caused or
contributed to the child's condition, if known, and the report shall contain the name of
such person if he is named by the child.

D. If the initial report was in oral form by a mandatory reporter, it shall be followed by a
written report made within five days to the local child protection unit of the department
or, if necessary to the local law enforcement agency. The reporter may use a form for the
written report, which shall be developed, approved and made available by the Department
of Children and Family Services. The form is optional and may be available
electronically on the department's website.

E. (1) All reports made to any local or state law enforcement agency involving abuse or
neglect in which the child's parent or caretaker, a person who maintains an interpersonal
dating or engagement relationship with the parent or caretaker, or a person living in the
same residence with the parent or caretaker as a spouse whether married or not, is
believed responsible shall be promptly communicated to the local child protection unit of
the department in accordance with a written working agreement developed between the
local law enforcement agency and child protection unit.

(2) A local child protection unit shall promptly communicate abuse or neglect cases not
involving a parent, caretaker, or occupant of the household to the appropriate law
enforcement agency in accordance with a written working agreement developed between
the local child protection unit and law enforcement agency. The local child protection
unit also shall report all cases of child death which involve a suspicion of abuse or
neglect as a contributing factor in the child's death to the local and state law enforcement
agencies, the office of the district attorney, and the coroner.

(3) Reports involving a felony-grade crime against a child shall be promptly
communicated to the appropriate law enforcement authorities as part of the interagency
protocols for multidisciplinary investigations of child abuse and neglect in each judicial
district as provided in Children's Code Articles 509 and 510.

F. Any commercial film or photographic print processor who has knowledge of or
observes, within the scope of this professional capacity or employment, any film,
photograph, video tape, negative, or slide depicting a child who he knows or should know
is under the age of seventeen years, which constitutes child pornography as defined in
Article 603, shall report immediately to the local law enforcement agency having
jurisdiction over the case. The reporter shall provide a copy of the film, photograph,
videotape, negative, or slide to the agency receiving the report.

<Text of par. G effective until appropriation of sufficient funds>
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G. If a physician has cause to believe that a mother of an infant unlawfully used during
pregnancy a controlled dangerous substance, as defined by R.S. 40:961 et seq., the
physician shall order a toxicology test upon the infant, without the consent of the infant's
parents or guardian, to determine whether there is evidence of prenatal neglect. If the test
results are positive, the physician shall report the results, as soon as possible, in
accordance with this Article. If the test results are negative, all identifying information
shall be obliterated if the record is retained, unless the parent approves the inclusion of
identifying information. Positive test results shall not be admissible in a criminal
prosecution.

<Text of par. G effective upon appropriation of sufficient funds>

G. (1) If a physician has cause to believe that a newborn was exposed in utero to an
unlawfully used controlled dangerous substance, as defined by R.S. 40:961 et seq., the
physician shall order a toxicology test upon the newborn, without the consent of the
newborn's parents or guardian, to determine whether there is evidence of prenatal neglect.
If the test results are positive, the physician shall issue a report, as soon as possible, in
accordance with this Article. If the test results are negative, all identifying information
shall be obliterated if the record is retained, unless the parent approves the inclusion of
identifying information. Positive test results shall not be admissible in a criminal
prosecution.

(2) If there are symptoms of withdrawal in the newborn or other observable and harmful
effects in his physical appearance or functioning that a physician has cause to believe are
due to the chronic or severe use of alcohol by the mother during pregnancy, the physician
shall issue a report in accordance with this Article.

La. Child Code Ann. art. 1036 (2011). PROOF OF PARENTAL MISCONDUCT
A. The admissibility of the conviction of a parent is governed by the Code of Evidence.

B. A prior conviction may be proved by certified copy of the judgment of conviction or
certified copy of the minute entry of conviction.

C. Under Article 1015(5), lack of parental compliance with a case plan may be evidenced
by one or more of the following:

(1) The parent's failure to attend court-approved scheduled visitations with the child.
(2) The parent's failure to communicate with the child.

(3) The parent's failure to keep the department apprised of the parent's whereabouts and
significant changes affecting the parent's ability to comply with the case plan for services.
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(4) The parent's failure to contribute to the costs of the child's foster care, if ordered to do
so by the court when approving the case plan.

(5) The parent's repeated failure to comply with the required program of treatment and
rehabilitation services provided in the case plan.

(6) The parent's lack of substantial improvement in redressing the problems preventing
reunification.

(7) The persistence of conditions that led to removal or similar potentially harmful
conditions.

D. Under Article 1015(5), lack of any reasonable expectation of significant improvement
in the parent's conduct in the near future may be evidenced by one or more of the
following:

(1) Any physical or mental illness, mental deficiency, substance abuse, or chemical
dependency that renders the parent unable or incapable of exercising parental
responsibilities without exposing the child to a substantial risk of serious harm, based
upon expert opinion or based upon an established pattern of behavior.

(2) A pattern of repeated incarceration of the parent that has rendered the parent unable to
care for the immediate and continuing physical or emotional needs of the child for
extended periods of time.

(3) Any other condition or conduct that reasonably indicates that the parent is unable or
unwilling to provide an adequate permanent home for the child, based upon expert
opinion or based upon an established pattern of behavior.

E. Under Article 1015(6), a sentence of at least five years of imprisonment raises a
presumption of the parent's inability to care for the child for an extended period of time,
although the incarceration of a parent shall not in and of itself be sufficient to deprive a
parent of his parental rights.

LA. CHILD CODE ANN. ART. 1103 (2011). Surrender of Parental Rights-Preliminary
Provisions - Definitions
As used in this Title:

(1) “Agency” includes the Department of Children and Family Services, the
corresponding department of any other state, and those private agencies and institutions
licensed for the placement of children for adoption by the Department of Children and
Family Services or by the corresponding department of any other state.

(2) “Birth certificate” means the child's official birth certificate or a true copy of a
prefiled version of the birth certificate in the event the official birth certificate has not yet
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been issued.

(3) “Child” means a person under seventeen years of age and not emancipated by
marriage.

(4) “Department” means the Louisiana Department of Children and Family Services.
(5) “Parental fitness” means:

(a) That a parent has not abused the child. For purposes of this Subparagraph, abuse
means the infliction of physical or mental injury which causes deterioration to the child,
sexual abuse, exploitation, or overworking of a child to such an extent that his health or
moral or emotional well-being is endangered.

(b) That a parent has consistently offered to provide reasonably necessary food, clothing,
appropriate shelter, or treatment for the child. For purposes of this Subparagraph,
treatment means medical care or other health services provided in accordance with the
tenets of a well- recognized religious method of healing with a reasonable, proven record
of success.

(c) That a parent suffers from no medical or emotional illness, mental deficiency,
behavior or conduct disorder, severe physical disability, substance abuse, or chemical
dependency which makes him unable or unwilling to provide an adequate permanent
home for the child at the present time or in the reasonably near future based upon expert
opinion or based upon an established pattern of behavior.

(d) Viewed in its entirety, the parent's past or present conduct, including his criminal
convictions, would not pose a risk of substantial harm to the physical, mental, or
emotional health of the child.

(6) “Putative father registry”” means the Louisiana putative father registry established in
part I-C of chapter 1 of Code Title VII of Code Book I of Title 9 of the Louisiana
Revised Statutes of 1950, comprised of R.S. 9:400 and 400.1.

MAINE

ME. REV. STAT. ANN. TIT. 17-A, § 554 (2011). ENDANGERING THE WELFARE OF A
CHILD.
1. A person is guilty of endangering the welfare of a child if that person:

A. Knowingly permits a child under 16 years of age to enter or remain
in a house of prostitution;
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B. Knowingly sells, furnishes, gives away or offers to sell, furnish
or give away to a child under 16 years of age any intoxicating
liquor, cigarettes, tobacco, air rifles, gunpowder, smokeless powder
or ammunition for firearms;

B-1. Being the parent, foster parent, guardian or other person having
the care and custody of the child, cruelly treats that child by
abuse, neglect or extreme punishment;

B-2. Being a parent, foster parent, guardian or other person
responsible for the long-term general care and welfare of a child
under 16, recklessly fails to take reasonable measures to protect the
child from the risk of further bodily injury after knowing:

1) That the child had, in fact, sustained serious bodily injury
or bodily injury under circumstances posing a substantial risk of
serious bodily injury; and

2) That such bodily injury was, in fact, caused by the unlawful
use of physical force by another person;

B-3. Being the parent, foster parent, guardian or other person having
the care and custody of the child, knowingly deprives the child of
necessary health care, with the result that the child is placed in
danger of serious harm; or

C. Otherwise recklessly endangers the health, safety or welfare of a
child under 16 years of age by violating a duty of care or
protection.

2. It is an affirmative defense to prosecution under this section that:

A. The defendant was the parent, foster parent, guardian or other
similar person responsible for the long-term general care and welfare
of a child under 16 years of age who furnished the child cigarettes,
tobacco or a reasonable amount of intoxicating liquor in the actor's
home and presence;

B. The defendant was a person acting pursuant to authority expressly
or impliedly granted in Title 22; or

C. The defendant was the parent, foster parent, guardian or an adult
approved by the parent, foster parent or guardian who furnished a
child under 16 years of age an air rifle, gunpowder, smokeless powder
or ammunition for a firearm for use in a supervised manner.
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3. Endangering the welfare of a child is a Class D crime, except that a violation of
subsection 1, paragraph B-2 is a Class C crime.

ME. REV. STAT. ANN. TIT. 17-A, § 1105-A (2011). AGGRAVATED TRAFFICKING OF
SCHEDULED DRUGS

1. A person is guilty of aggravated trafficking in a scheduled drug if the person violates
section 1103 and:

A. The person trafficks in a scheduled drug with a child who is in fact less than 18 years
of age and the drug is:

(1) A schedule W drug. Violation of this subparagraph is a Class A crime;

(2) Marijuana in a quantity of 20 pounds or more. Violation of this subparagraph is a
Class A crime;

(3) A schedule X drug. Violation of this subparagraph is a Class B crime;

(4) Marijuana in a quantity of more than one pound. Violation of this subparagraph is a
Class B crime;

(5) A schedule Y drug. Violation of this subparagraph is a Class C crime; or

(6) A schedule Z drug. Violation of this subparagraph is a Class C crime;

B. At the time of the offense, the person has one or more prior convictions for any Class
A, B or C offense under this chapter or for engaging in substantially similar conduct to
that of the Class A, B or C offenses under this chapter in another jurisdiction and the drug
1s:

(1) A schedule W drug. Violation of this subparagraph is a Class A crime;

(2) Marijuana in a quantity of 20 pounds or more. Violation of this subparagraph is a
Class A crime;

(3) A schedule X drug. Violation of this subparagraph is a Class B crime;

(4) Marijuana in a quantity of more than one pound. Violation of this subparagraph is a
Class B crime;

(5) A schedule Y drug. Violation of this subparagraph is a Class C crime; or

(6) A schedule Z drug. Violation of this subparagraph is a Class C crime.
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Section 9-A governs the use of prior convictions when determining a sentence, except
that, for the purposes of this paragraph, the date of each prior conviction may precede the
commission of the offense being enhanced by more than 10 years;

C. Repealed. Laws 2001, c. 667, § D-22.

C-1. At the time of the offense, the person possesses a firearm in the furtherance of the
offense, uses a firearm, carries a firearm or is armed with a firearm, and the drug is:

(1) A schedule W drug. Violation of this subparagraph is a Class A crime;

(2) Marijuana in a quantity of 20 pounds or more. Violation of this subparagraph is a
Class A crime;

(3) A schedule X drug. Violation of this subparagraph is a Class B crime;

(4) Marijuana in a quantity of more than one pound. Violation of this subparagraph is a
Class B crime;

(5) A schedule Y drug. Violation of this subparagraph is a Class C crime; or

(6) A schedule Z drug. Violation of this subparagraph is a Class C crime;

D. At the time of the offense, the person trafficks in cocaine in a quantity of 112 grams or
more or cocaine in the form of cocaine base in a quantity of 32 grams or more. Violation
of this paragraph is a Class A crime;

E. At the time of the offense, the person is on a school bus or within 1,000 feet of the real
property comprising a private or public elementary or secondary school or a safe zone as
defined in section 1101, subsection 23 and the drug is:

(1) A schedule W drug. Violation of this subparagraph is a Class A crime;

(2) Marijuana in a quantity of 20 pounds or more. Violation of this subparagraph is a
Class A crime;

(3) A schedule X drug. Violation of this subparagraph is a Class B crime;

(4) Marijuana in a quantity of more than one pound. Violation of this subparagraph is a
Class B crime;

(5) A schedule Y drug. Violation of this subparagraph is a Class C crime; or
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(6) A schedule Z drug. Violation of this subparagraph is a Class C crime.

For purposes of this paragraph, “school bus” has the same meaning as defined in Title 29-
A, section 2301, subsection 5;

F. At the time of the offense, the person enlists or solicits the aid of or conspires with a
child who is in fact less than 18 years of age to traffick in a scheduled drug and the drug
1s:

(1) A schedule W drug. Violation of this subparagraph is a Class A crime;

(2) Marijuana in a quantity of 20 pounds or more. Violation of this subparagraph is a
Class A crime;

(3) A schedule X drug. Violation of this subparagraph is a Class B crime;

(4) Marijuana in a quantity of more than one pound. Violation of this subparagraph is a
Class B crime;

(5) A schedule Y drug. Violation of this subparagraph is a Class C crime; or
(6) A schedule Z drug. Violation of this subparagraph is a Class C crime;

G. At the time of the offense, the person trafficks in methamphetamine in a quantity of
100 grams or more. Violation of this paragraph is a Class A crime;

H. At the time of the offense, the person trafficks in heroin in a quantity of 6 grams or
more or 270 or more individual bags, folds, packages, envelopes or containers of any
kind containing heroin. Violation of this paragraph is a Class A crime;

I. At the time of the offense, the person trafficks in 300 or more pills, capsules, tablets,
vials, ampules, syringes or units containing any narcotic drug other than heroin, or any
quantity of pills, capsules, tablets, units, compounds, mixtures or substances that, in the
aggregate, contains 8,000 milligrams or more of oxycodone or 1,000 milligrams or more
of hydromorphone. Violation of this paragraph is a Class A crime;

J. At the time of the offense, the person trafficks in a quantity of 300 or more pills,
capsules, tablets or units containing 3, 4-methylenedioxymethamphetamine, MDMA, or
any other drug listed in section 1102, subsection 1, paragraph O. Violation of this
paragraph is a Class A crime;

K. Death is in fact caused by the use of that scheduled drug and the drug is a schedule W
drug. A violation of this paragraph is a Class A crime; or
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L. Serious bodily injury is in fact caused by the use of that scheduled drug and the drug is
a schedule W drug. A violation of this paragraph is a Class B crime.

2. If a person uses a motor vehicle to facilitate the aggravated trafficking in a scheduled
drug, the court may, in addition to other authorized penalties, suspend the person's
driver's license or permit or privilege to operate a motor vehicle or right to apply for or
obtain a license for a period not to exceed 5 years. A suspension may not begin until after
any period of incarceration is served. If the court suspends a person's driver's license or
permit, privilege to operate a motor vehicle or right to apply for or obtain a license, the
court shall notify the Secretary of State of the suspension and the court shall take physical
custody of the person's license or permit. The Secretary of State may not reinstate the
person's driver's license or permit or privilege to operate a motor vehicle or right to apply
for or obtain a license unless the person demonstrates that, after having been released and
discharged from any period of incarceration that may have been ordered, the person has
served the period of suspension ordered by the court.

3. It is an affirmative defense to prosecution under this section that the substance
trafficked in is industrial hemp.

Me. Rev. Stat. Ann. TIT. 22, § 4004B (2011). INFANTS BORN AFFECTED BY SUBSTANCE
ABUSE OR AFTER PRENATAL EXPOSURE TO DRUGS.

The department shall act to protect infants born identified as being affected by illegal
substance abuse or suffering from withdrawal symptoms resulting from prenatal drug
exposure, whether or not the prenatal exposure was to legal or illegal drugs, regardless of
whether or not the infant is abused or neglected. The department shall:

1. RECEIVE REPORTS. Receive reports of infants who may be affected by illegal
substance abuse or suffering from withdrawal symptoms resulting from prenatal drug
exposure;

2. INVESTIGATE. Promptly investigate all reports received of infants born who may
be affected by illegal substance abuse or suffering from withdrawal symptoms resulting
from prenatal drug exposure;

3. DETERMINE IF INFANT IS AFFECTED. Determine whether or not each infant
reported is affected by illegal substance abuse or suffers from withdrawal symptoms
resulting from prenatal drug exposure;

4. DETERMINE IF INFANT IS ABUSED OR NEGLECTED. Determine whether or
not the infant is abused or neglected and, if so, determine the degree of harm or
threatened harm in each case;

5. DEVELOP PLAN FOR SAFE CARE. For each infant whom the department
determines to be affected by illegal substance abuse or to be suffering from withdrawal
symptoms resulting from prenatal drug exposure, develop, with the assistance of any
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health care provider involved in the mother's or the child's medical or mental health care,
a plan for the safe care of the infant and, in appropriate cases, refer the child or mother or
both to a social service agency or voluntary substance abuse prevention service; and

6. COMPLY WITH SECTION 4004. For each infant whom the department determines
to be abused or neglected, comply with section 4004, subsection 2, paragraphs E and F.

MARYLAND

Md. Code Ann., Cts. & Jud. Proc. Law § 3-818 (2011). PRESUMPTION OF LACK OF
PROPER CARE AND ATTENTION

Within 1 year after a child's birth, there is a presumption that a child is not receiving
proper care and attention from the mother for purposes of § 3-801(f)(2) of this subtitle if:

(1) (1) The child was born exposed to cocaine, heroin, methamphetamine, or a
derivative of cocaine, heroin, or methamphetamine as evidenced by any appropriate tests
of the mother or child; or

(i1) Upon admission to a hospital for delivery of the child, the mother tested positive
for cocaine, heroin, methamphetamine, or a derivative of cocaine, heroin, or
methamphetamine as evidenced by any appropriate toxicology test; and

(2) Drug treatment is made available to the mother and the mother refuses the
recommended level of drug treatment, or does not successfully complete the
recommended level of drug treatment.

Md. Code Ann., Fam. Law § 5-706.3 (2011). INTERVENTION SYSTEMS

In general
(a) The Department of Human Resources, in cooperation with the Department of Health
and Mental Hygiene, shall develop intervention systems in at least four counties
designated by the Secretary of Human Resources that:

(1) include drug treatment for a mother of a child who is born drug exposed and
supportive services for the family of the child; and
(2) serve 300 families.

Initiation of intervention
(b) An intervention shall be initiated when:

(1) a child is born drug exposed; and
(2) medical personnel have determined that the child is at a high risk of abuse or neglect.
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Duties of local department and Department of Health and Mental Hygiene
(c) Subject to the provisions of subsections (a) and (b) of this section, the local
department of social services and the Department of Health and Mental Hygiene shall
assist the mother of a child who is born drug exposed in:

(1) obtaining drug treatment; and
(2) providing supportive services to maintain family unity.

CINA petition
(d) A CINA petition shall be filed on behalf of a child who is born drug exposed, if:

(1) the mother refuses the recommended level of drug treatment, or does not successfully
complete the recommended level of drug treatment;

(2) the mother is unable to provide adequate care for the child; and

(3) the father is unable to provide adequate care for the child.

Md. Code Ann., Fam. Law § 5-710 (2011). ACTIONS BY LOCAL DEPARTMENT AND
STATE'S ATTORNEY'S OFFICE.

Duties of local department
(a) Based on its findings and treatment plan, the local department shall render the
appropriate services in the best interests of the child, including, when indicated,
petitioning the juvenile court on behalf of the child for appropriate relief, including the
added protection to the child that either commitment or custody would provide.

Procedures when report received
(b)(1) Promptly after receiving a report from a hospital or health practitioner of suspected
neglect related to drug abuse and conducting an appropriate investigation, the local
department may:

(1) file a petition alleging that the child is in need of assistance under Title 3, Subtitle 8 of
the Courts Article; and

(11) offer the mother admission into a drug treatment program.

(2) The local department may initiate a judicial proceeding to terminate a mother's
parental rights, if the local department offers the mother admission into a drug treatment
program under this subsection within 90 days after the birth of the child and the mother:

(1) does not accept admission to the program or its equivalent within 45 days after the
offer is made;
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(i1) does not accept the recommended level of drug treatment within 45 days after the
offer is made; or

(111) fails to fully participate in the program or its equivalent.

Duties of State's Attorney's office

(c) If a report has been made to the State's Attorney's office under § 5-706(1) of this
subtitle and the office is not satisfied with the recommendation of the local department,
the office may petition a juvenile court, at the time of the report by the representative, to
remove the child, if the State's Attorney concludes that the child is in serious physical
danger and that an emergency exists.

MASSACHUSETTS

Mass. Ann. Laws ch. 265, § 13L (2011). WANTON OR RECKLESS BEHAVIOR CREATING
A RISKS OF SERIOUS BODILY INJURY OR SEXUAL ABUSE TO A CHILD; DUTY TO ACT;
PENALTY

For the purposes of this section, the following words shall have the following meanings:--
“Child”, any person under 18 years of age.

“Serious bodily injury”, bodily injury which results in a permanent disfigurement,
protracted loss or impairment of a bodily function, limb or organ, or substantial risk of
death.

<[ Definition of “Sexual abuse” in the first paragraph effective until November 5, 2010.
For text effective November 5, 2010, see below.]>

“Sexual abuse”, an indecent assault and battery on a child under 14 under section 13B of
chapter 265; indecent assault and battery on a person age 14 or over under section 13H of
said chapter 265; rape under section 22 of said chapter 265; rape of a child under 16 with
force under section 22A of said chapter 265; rape and abuse of a child under section 23 of
said chapter 265; assault with intent to commit rape under section 24 of said chapter 265;
and assault of a child with intent to commit rape under section 24B of said chapter 265.

<[ Definition of “Sexual abuse” in the first paragraph as amended by 2010, 267, Secs. 52
to 54 effective November 5, 2010. For text effective until November 5, 2010, see
above.]>

“Sexual abuse”, an indecent assault and battery on a child under 14 under section 13B of
chapter 265; aggravated indecent assault and battery on a child under 14 under section
13B 1/2 of said chapter 265; a repeat offense under section 13B 3/4 of said chapter 265;
indecent assault and battery on a person age 14 or over under section 13H of said chapter
265; rape under section 22 of said chapter 265; rape of a child under 16 with force under
section 22A of said chapter 265; aggravated rape of a child under 16 with force under
section 22B of said chapter 265; a repeat offense under section 22C of said chapter 265;
rape and abuse of a child under section 23 of said chapter 265; aggravated rape and abuse
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of a child under section 23 A of said chapter 265; a repeat offense under section 23B of
said chapter 265; assault with intent to commit rape under section 24 of said chapter 265;
and assault of a child with intent to commit rape under section 24B of said chapter 265.

Whoever wantonly or recklessly engages in conduct that creates a substantial risk of
serious bodily injury or sexual abuse to a child or wantonly or recklessly fails to take
reasonable steps to alleviate such risk where there is a duty to act shall be punished by
imprisonment in the house of correction for not more than 2 1/2 years.

For the purposes of this section, such wanton or reckless behavior occurs when a person
is aware of and consciously disregards a substantial and unjustifiable risk that his acts, or
omissions where there is a duty to act, would result in serious bodily injury or sexual
abuse to a child. The risk must be of such nature and degree that disregard of the risk
constitutes a gross deviation from the standard of conduct that a reasonable person would
observe in the situation.

Mass. Ann. Laws ch. 119, § 51A (2011). REPORTING OF SUSPECTED ABUSE OR
NEGLECT; MANDATED REPORTERS; COLLECTION OF PHYSICAL EVIDENCE; PENALTIES;
CONTENT OF REPORTS ; LIABILITY; PRIVILEGED COMMUNICATION

(a) A mandated reporter who, in his professional capacity, has reasonable cause to
believe that a child is suffering physical or emotional injury resulting from: (i) abuse
inflicted upon him which causes harm or substantial risk of harm to the child's health or
welfare, including sexual abuse; (i1) neglect, including malnutrition; or (iii) physical
dependence upon an addictive drug at birth, shall immediately communicate with the
department orally and, within 48 hours, shall file a written report with the department
detailing the suspected abuse or neglect.

If a mandated reporter is a member of the staff of a medical or other public or private
institution, school or facility, the mandated reporter may instead notify the person or
designated agent in charge of such institution, school or facility who shall become
responsible for notifying the department in the manner required by this section.

A mandated reporter may, in addition to filing a report under this section, contact local
law enforcement authorities or the child advocate about the suspected abuse or neglect.

(b) For the purpose of reporting under this section, hospital personnel may have
photographs taken of the areas of trauma visible on the child without the consent of the
child's parents or guardians. These photographs or copies thereof shall be sent to the
department with the report.

If hospital personnel collect physical evidence of abuse or neglect of the child, the local
district attorney, local law enforcement authorities, and the department shall be
immediately notified. The physical evidence shall be processed immediately so that the
department may make an informed determination within the time limits in section 51B. If
there is a delay in processing, the department shall seek a waiver under subsection (d) of
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section 51B.

(c) Notwithstanding subsection (g), whoever violates this section shall be punished by a
fine of not more than $1,000. Whoever knowingly and willfully files a frivolous report of
child abuse or neglect under this section shall be punished by: (i) a fine of not more than
$2,000 for the first offense; (ii) imprisonment in a house of correction for not more than 6
months and a fine of not more than $2,000 for the second offense; and (iii) imprisonment
in a house of correction for not more than 2 1/2 years and a fine of not more than $2,000
for the third and subsequent offenses.

Any mandated reporter who has knowledge of child abuse or neglect that resulted in
serious bodily injury to or death of a child and willfully fails to report such abuse or
neglect shall be punished by a fine of up to $5,000 or imprisonment in the house of
correction for not more than 2 1/2 years or by both such fine and imprisonment; and,
upon a guilty finding or a continuance without a finding, the court shall notify any
appropriate professional licensing authority of the mandated reporter's violation of this
paragraph.

(d) A report filed under this section shall contain: (i) the names and addresses of the child
and the child's parents or other person responsible for the child's care, if known; (i1) the
child's age; (ii1) the child's sex; (iv) the nature and extent of the child's injuries, abuse,
maltreatment or neglect, including any evidence of prior injuries, abuse, maltreatment or
neglect; (v) the circumstances under which the person required to report first became
aware of the child's injuries, abuse, maltreatment or neglect; (vi) whatever action, if any,
was taken to treat, shelter or otherwise assist the child; (vii) the name of the person or
persons making the report; (viii) any other information that the person reporting believes
might be helpful in establishing the cause of the injuries; (ix) the identity of the person or
persons responsible for the neglect or injuries; and (x) other information required by the
department.

(e) A mandated reporter who has reasonable cause to believe that a child has died as a
result of any of the conditions listed in subsection (a) shall report the death to the district
attorney for the county in which the death occurred and the office of the chief medical
examiner as required by clause (16) of section 3 of chapter 38. Any person who fails to
file a report under this subsection shall be punished by a fine of not more than $1,000.

(f) Any person may file a report under this section if that person has reasonable cause to
believe that a child is suffering from or has died as a result of abuse or neglect.

(g) No mandated reporter shall be liable in any civil or criminal action for filing a report
under this section or for contacting local law enforcement authorities or the child
advocate, if the report or contact was made in good faith, was not frivolous, and the
reporter did not cause the abuse or neglect. No other person filing a report under this
section shall be liable in any civil or criminal action by reason of the report if it was made
in good faith and if that person did not perpetrate or inflict the reported abuse or cause the
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reported neglect. Any person filing a report under this section may be liable in a civil or
criminal action if the department or a district attorney determines that the person filing
the report may have perpetrated or inflicted the abuse or caused the neglect.

(h) No employer shall discharge, discriminate or retaliate against a mandated reporter
who, in good faith, files a report under this section, testifies or is about to testify in any
proceeding involving child abuse or neglect. Any employer who discharges,
discriminates or retaliates against that mandated reporter shall be liable to the mandated
reporter for treble damages, costs and attorney's fees.

(1) Within 30 days of receiving a report from a mandated reporter, the department shall
notify the mandated reporter, in writing, of its determination of the nature, extent and
cause or causes of the injuries to the child and the services that the department intends to
provide to the child or the child's family.

(j) Any privilege relating to confidential communications, established by sections 135 to
135B, inclusive, of chapter 112 or by sections 20A and 20B of chapter 233, shall not
prohibit the filing of a report under this section or a care and protection petition under
section 24, except that a priest, rabbi, clergy member, ordained or licensed minister,
leader of a church or religious body or accredited Christian Science practitioner need not
report information solely gained in a confession or similarly confidential communication
in other religious faiths. Nothing in the general laws shall modify or limit the duty of a
priest, rabbi, clergy member, ordained or licensed minister, leader of a church or religious
body or accredited Christian Science practitioner to report suspected child abuse or
neglect under this section when the priest, rabbi, clergy member, ordained or licensed
minister, leader of a church or religious body or accredited Christian Science practitioner
is acting in some other capacity that would otherwise make him a mandated reporter.

(k) A mandated reporter who is professionally licensed by the commonwealth shall
complete training to recognize and report suspected child abuse or neglect.

MICHIGAN

Mich. Comp. Laws § 722.622 (2011). CHILD PROTECTION LAW - DEFINITIONS

Sec. 2. As used in this act:

(a) “Adult foster care location authorized to care for a child” means an adult foster care
family home or adult foster care small group home as defined in section 3 of the adult
foster care facility licensing act, 1979 PA 218, MCL 400.703, in which a child is placed
in accordance with section 5 of 1973 PA 116, MCL 722.115.

(b) “Attorney” means, if appointed to represent a child under the provisions referenced in
section 10, an attorney serving as the child's legal advocate in the manner defined and
described in section 13a of chapter XIIA of the probate code of 1939, 1939 PA 288, MCL
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712A.13a.

(c) “Central registry” means the system maintained at the department that is used to keep
a record of all reports filed with the department under this act in which relevant and
accurate evidence of child abuse or neglect is found to exist.

(d) “Central registry case” means a child protective services case that the department
classifies under sections 8 and 8d as category I or category II. For a child protective
services case that was investigated before July 1, 1999, central registry case means an
allegation of child abuse or neglect that the department substantiated.

(e) “Child” means a person under 18 years of age.

(f) “Child abuse” means harm or threatened harm to a child's health or welfare that occurs
through nonaccidental physical or mental injury, sexual abuse, sexual exploitation, or
maltreatment, by a parent, a legal guardian, or any other person responsible for the child's
health or welfare or by a teacher, a teacher's aide, or a member of the clergy.

(g) “Child care organization” means that term as defined in section 1 of 1973 PA 116,
MCL 722.111.

(h) “Child care provider” means an owner, operator, employee, or volunteer of a child
care organization or of an adult foster care location authorized to care for a child.

(1) “Child care regulatory agency” means the department of consumer and industry
services or a successor state department that is responsible for the licensing or
registration of child care organizations or the licensing of adult foster care locations
authorized to care for a child.

(j) “Child neglect” means harm or threatened harm to a child's health or welfare by a
parent, legal guardian, or any other person responsible for the child's health or welfare
that occurs through either of the following:

(7)) Negligent treatment, including the failure to provide adequate food, clothing, shelter,
or medical care.

(ii) Placing a child at an unreasonable risk to the child's health or welfare by failure of the
parent, legal guardian, or other person responsible for the child's health or welfare to
intervene to eliminate that risk when that person is able to do so and has, or should have,
knowledge of the risk.
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(k) “Citizen review panel” means a panel established as required by section 106 of title |
of the child abuse prevention and treatment act, Public Law 93-247, 42 U.S.C. 5106a.

(/) “Member of the clergy” means a priest, minister, rabbi, Christian science practitioner,
or other religious practitioner, or similar functionary of a church, temple, or recognized
religious body, denomination, or organization.

(m) “Controlled substance” means that term as defined in section 7104 of the public
health code, 1978 PA 368, MCL 333.7104.

(n) “CPSI system” means the child protective service information system, which is an
internal data system maintained within and by the department, and which is separate from
the central registry and not subject to section 7.

(o) “Department” means the family independence agency.

(p) “Director” means the director of the department.

(q) “Expunge” means to physically remove or eliminate and destroy a record or report.

(r) “Lawyer-guardian ad litem” means an attorney appointed under section 10 who has
the powers and duties referenced by section 10.

(s) “Local office file” means the system used to keep a record of a written report,
document, or photograph filed with and maintained by a county or a regionally based
office of the department.

(t) “Nonparent adult” means a person who is 18 years of age or older and who, regardless
of the person's domicile, meets all of the following criteria in relation to a child:

(7) Has substantial and regular contact with the child.

(i) Has a close personal relationship with the child's parent or with a person responsible
for the child's health or welfare.

(iii) Is not the child's parent or a person otherwise related to the child by blood or affinity
to the third degree.

(u) “Person responsible for the child's health or welfare” means a parent, legal guardian,
person 18 years of age or older who resides for any length of time in the same home in
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which the child resides, or, except when used in section 7(2)(e) or 8(8), nonparent adult;
or an owner, operator, volunteer, or employee of 1 or more of the following:

(7)) A licensed or registered child care organization.

(ii) A licensed or unlicensed adult foster care family home or adult foster care small
group home as defined in section 3 of the adult foster care facility licensing act, 1979 PA
218, MCL 400.703.

(v) “Relevant evidence” means evidence having a tendency to make the existence of a
fact that is at issue more probable than it would be without the evidence.

(w) “Sexual abuse” means engaging in sexual contact or sexual penetration as those
terms are defined in section 520a of the Michigan penal code, 1931 PA 328, MCL
750.520a, with a child.

(x) “Sexual exploitation” includes allowing, permitting, or encouraging a child to engage
in prostitution, or allowing, permitting, encouraging, or engaging in the photographing,
filming, or depicting of a child engaged in a listed sexual act as defined in section 145¢ of
the Michigan penal code, 1931 PA 328, MCL 750.145c.

(y) “Specified information” means information in a children's protective services case
record related specifically to the department's actions in responding to a complaint of
child abuse or neglect. Specified information does not include any of the following:

(7)) Except as provided in this subparagraph regarding a perpetrator of child abuse or
neglect, personal identification information for any individual identified in a child
protective services record. The exclusion of personal identification information as
specified information prescribed by this subparagraph does not include personal
identification information identifying an individual alleged to have perpetrated child
abuse or neglect, which allegation has been classified as a central registry case.

(ii) Information in a law enforcement report as provided in section 7(8).
(iii) Any other information that is specifically designated as confidential under other law.

(iv) Any information not related to the department's actions in responding to a report of
child abuse or neglect.

(z) “Structured decision-making tool” means the department document labeled “DSS-
4752 (P3) (3-95)” or a revision of that document that better measures the risk of future
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harm to a child.

(aa) “Substantiated” means a child protective services case classified as a central registry
case.

(bb) “Unsubstantiated” means a child protective services case the department classifies
under sections 8 and 8d as category III, category IV, or category V.

Mich. Comp. Laws § 722.623 (2011). REQUIRED REPORTING OF CHILD ABUSE,
NEGLECT, OR EXPOSURE TO OR CONTACT WITH METHAMPHETAMINE PRODUCTION TO
DEPARTMENT; TRANSMISSION OF REPORT TO OTHER AGENCIES; REPORTING OF
SUSPECTED EXPOSURE TO OR CONTACT WITH METHAMPHETAMINE PRODUCTION TO
LOCAL LAW ENFORCEMENT AGENCY

Sec. 3. (1) An individual is required to report under this act as follows:

(a) A physician, dentist, physician's assistant, registered dental hygienist, medical
examiner, nurse, person licensed to provide emergency medical care, audiologist,
psychologist, marriage and family therapist, licensed professional counselor, social
worker, licensed master's social worker, licensed bachelor's social worker, registered
social service technician, social service technician, a person employed in a professional
capacity in any office of the friend of the court, school administrator, school counselor or
teacher, law enforcement officer, member of the clergy, or regulated child care provider
who has reasonable cause to suspect child abuse or neglect shall make immediately, by
telephone or otherwise, an oral report, or cause an oral report to be made, of the
suspected child abuse or neglect to the department. Within 72 hours after making the oral
report, the reporting person shall file a written report as required in this act. If the
reporting person is a member of the staff of a hospital, agency, or school, the reporting
person shall notify the person in charge of the hospital, agency, or school of his or her
finding and that the report has been made, and shall make a copy of the written report
available to the person in charge. A notification to the person in charge of a hospital,
agency, or school does not relieve the member of the staff of the hospital, agency, or
school of the obligation of reporting to the department as required by this section. One
report from a hospital, agency, or school is adequate to meet the reporting requirement. A
member of the staff of a hospital, agency, or school shall not be dismissed or otherwise
penalized for making a report required by this act or for cooperating in an investigation.

(b) A department employee who is 1 of the following and has reasonable cause to suspect
child abuse or neglect shall make a report of suspected child abuse or neglect to the
department in the same manner as required under subdivision (a):

(7) Eligibility specialist.
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(if) Family independence manager.

(iii) Family independence specialist.

(iv) Social services specialist.

(v) Social work specialist.

(vi) Social work specialist manager.

(vii) Welfare services specialist.

(c) Any employee of an organization or entity that, as a result of federal funding statutes,
regulations, or contracts, would be prohibited from reporting in the absence of a state
mandate or court order. A person required to report under this subdivision shall report in
the same manner as required under subdivision (a).

(2) The written report shall contain the name of the child and a description of the abuse or
neglect. If possible, the report shall contain the names and addresses of the child's
parents, the child's guardian, the persons with whom the child resides, and the child's age.
The report shall contain other information available to the reporting person that might
establish the cause of the abuse or neglect, and the manner in which the abuse or neglect
occurred.

(3) The department shall inform the reporting person of the required contents of the
written report at the time the oral report is made by the reporting person.

(4) The written report required in this section shall be mailed or otherwise transmitted to
the county department of the county in which the child suspected of being abused or
neglected is found.

(5) Upon receipt of a written report of suspected child abuse or neglect, the department
may provide copies to the prosecuting attorney and the probate court of the counties in
which the child suspected of being abused or neglected resides and is found.

(6) If an allegation, written report, or subsequent investigation of suspected child abuse or
child neglect indicates a violation of sections 136b and 145c, sections 520b to 520g of the
Michigan penal code, 1931 PA 328, MCL 750.136b, 750.145¢, and 750.520b to
750.520g, or section 7401c of the public health code, 1978 PA 368, MCL 333.7401c,
involving methamphetamine has occurred, or if the allegation, written report, or
subsequent investigation indicates that the suspected child abuse or child neglect was
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committed by an individual who is not a person responsible for the child's health or
welfare, including, but not limited to, a member of the clergy, a teacher, or a teacher's
aide, the department shall transmit a copy of the allegation or written report and the
results of any investigation to a law enforcement agency in the county in which the
incident occurred. If an allegation, written report, or subsequent investigation indicates
that the individual who committed the suspected abuse or neglect is a child care provider
and the department believes that the report has basis in fact, the department shall, within
24 hours of completion, transmit a copy of the written report or the results of the
investigation to the child care regulatory agency with authority over the child care
provider's child care organization or adult foster care location authorized to care for a
child.

(7) If a local law enforcement agency receives an allegation or written report of suspected
child abuse or child neglect or discovers evidence of or receives a report of an individual
allowing a child to be exposed to or to have contact with methamphetamine production,
and the allegation, written report, or subsequent investigation indicates that the child
abuse or child neglect or allowing a child to be exposed to or to have contact with
methamphetamine production, was committed by a person responsible for the child's
health or welfare, the local law enforcement agency shall refer the allegation or provide a
copy of the written report and the results of any investigation to the county department of
the county in which the abused or neglected child is found, as required by subsection
(1)(a). If an allegation, written report, or subsequent investigation indicates that the
individual who committed the suspected abuse or neglect or allowed a child to be
exposed to or to have contact with methamphetamine production, is a child care provider
and the local law enforcement agency believes that the report has basis in fact, the local
law enforcement agency shall transmit a copy of the written report or the results of the
investigation to the child care regulatory agency with authority over the child care
provider's child care organization or adult foster care location authorized to care for a
child. Nothing in this subsection or subsection (1) shall be construed to relieve the
department of its responsibilities to investigate reports of suspected child abuse or child
neglect under this act.

(8) For purposes of this act, the pregnancy of a child less than 12 years of age or the
presence of a venereal disease in a child who is over 1 month of age but less than 12
years of age is reasonable cause to suspect child abuse and neglect have occurred.

(9) In conducting an investigation of child abuse or child neglect, if the department
suspects that a child has been exposed to or has had contact with methamphetamine
production, the department shall immediately contact the law enforcement agency in the
county in which the incident occurred.
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Mich. Comp. Laws § 722.623a (2011). REQUIRED REPORTS OF CONTROLLED
SUBSTANCES IN THE BODIES OF NEWBORN INFANTS

Sec. 3a. In addition to the reporting requirement in section 3, a person who is required
to report suspected child abuse or neglect under section 3(1) and who knows, or from the
child's symptoms has reasonable cause to suspect, that a newborn infant has any amount
of alcohol, a controlled substance, or a metabolite of a controlled substance in his or her
body shall report to the department in the same manner as required under section 3. A
report is not required under this section if the person knows that the alcohol, controlled
substance, or metabolite, or the child's symptoms, are the result of medical treatment
administered to the newborn infant or his or her mother.

Mich. Comp. Laws § 722.628 (2011). CHILD PROTECTION LAW - INVESTIGATIONS
Sec. 8. (1) Within 24 hours after receiving a report made under this act, the department
shall refer the report to the prosecuting attorney and the local law enforcement agency if
the report meets the requirements of subsection (3)(a), (b), or (c) or section 3(6) or (9) or
shall commence an investigation of the child suspected of being abused or neglected.
Within 24 hours after receiving a report whether from the reporting person or from the
department under subsection (3)(a), (b), or (¢) or section 3(6) or (9), the local law
enforcement agency shall refer the report to the department if the report meets the
requirements of section 3(7) or shall commence an investigation of the child suspected of
being abused or neglected or exposed to or who has had contact with methamphetamine
production. If the child suspected of being abused or exposed to or who has had contact
with methamphetamine production is not in the physical custody of the parent or legal
guardian and informing the parent or legal guardian would not endanger the child's health
or welfare, the agency or the department shall inform the child's parent or legal guardian
of the investigation as soon as the agency or the department discovers the identity of the
child's parent or legal guardian.

(2) In the course of its investigation, the department shall determine if the child is abused
or neglected. The department shall cooperate with law enforcement officials, courts of
competent jurisdiction, and appropriate state agencies providing human services in
relation to preventing, identifying, and treating child abuse and neglect; shall provide,
enlist, and coordinate the necessary services, directly or through the purchase of services
from other agencies and professions; and shall take necessary action to prevent further
abuses, to safeguard and enhance the child's welfare, and to preserve family life where
possible. In the course of an investigation, at the time that a department investigator
contacts an individual about whom a report has been made under this act or contacts an
individual responsible for the health or welfare of a child about whom a report has been
made under this act, the department investigator shall advise that individual of the
department investigator's name, whom the department investigator represents, and the
specific complaints or allegations made against the individual. The department shall
ensure that its policies, procedures, and administrative rules ensure compliance with the
provisions of this act.
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(3) In conducting its investigation, the department shall seek the assistance of and
cooperate with law enforcement officials within 24 hours after becoming aware that 1 or
more of the following conditions exist:

(a) Abuse or neglect is the suspected cause of a child's death.
(b) The child is the victim of suspected sexual abuse or sexual exploitation.

(c) Abuse or neglect resulting in severe physical injury to the child. For purposes of this
subdivision and section 17, “severe physical injury” means an injury to the child that
requires medical treatment or hospitalization and that seriously impairs the child's health
or physical well-being.

(d) Law enforcement intervention is necessary for the protection of the child, a
department employee, or another person involved in the investigation.

(e) The alleged perpetrator of the child's injury is not a person responsible for the child's
health or welfare.

(f) The child has been exposed to or had contact with methamphetamine production.

(4) Law enforcement officials shall cooperate with the department in conducting
investigations under subsections (1) and (3) and shall comply with sections 5 and 7. The
department and law enforcement officials shall conduct investigations in compliance with
the protocols adopted and implemented as required by subsection (6).

(5) Involvement of law enforcement officials under this section does not relieve or
prevent the department from proceeding with its investigation or treatment if there is
reasonable cause to suspect that the child abuse or neglect was committed by a person
responsible for the child's health or welfare.

(6) In each county, the prosecuting attorney and the department shall develop and
establish procedures for involving law enforcement officials as provided in this section.
In each county, the prosecuting attorney and the department shall adopt and implement
standard child abuse and neglect investigation and interview protocols using as a model
the protocols developed by the governor's task force on children's justice as published in
FIA Publication 794 (revised 8-98) and FIA Publication 779 (8-98), or an updated
version of those publications.

(7) If there is reasonable cause to suspect that a child in the care of or under the control of
a public or private agency, institution, or facility is an abused or neglected child, the
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agency, institution, or facility shall be investigated by an agency administratively
independent of the agency, institution, or facility being investigated. If the investigation
produces evidence of a violation of section 145c¢ or sections 520b to 520g of the
Michigan penal code, 1931 PA 328, MCL 750.145¢ and 750.520b to 750.520g, the
investigating agency shall transmit a copy of the results of the investigation to the
prosecuting attorney of the county in which the agency, institution, or facility is located.

(8) A school or other institution shall cooperate with the department during an
investigation of a report of child abuse or neglect. Cooperation includes allowing access
to the child without parental consent if access is determined by the department to be
necessary to complete the investigation or to prevent abuse or neglect of the child. The
department shall notify the person responsible for the child's health or welfare about the
department's contact with the child at the time or as soon afterward as the person can be
reached. The department may delay the notice if the notice would compromise the safety
of the child or child's siblings or the integrity of the investigation, but only for the time 1
of those conditions exists.

(9) If the department has contact with a child in a school, all of the following apply:

(a) Before contact with the child, the department investigator shall review with the
designated school staff person the department's responsibilities under this act and the
investigation procedure.

(b) After contact with the child, the department investigator shall meet with the
designated school staff person and the child about the response the department will take
as a result of contact with the child. The department may also meet with the designated
school staff person without the child present and share additional information the
investigator determines may be shared subject to the confidentiality provisions of this act.

(c) Lack of cooperation by the school does not relieve or prevent the department from
proceeding with its responsibilities under this act.

(10) A child shall not be subjected to a search at a school that requires the child to
remove his or her clothing to expose his buttocks or genitalia or her breasts, buttocks, or
genitalia unless the department has obtained an order from a court of competent
jurisdiction permitting such a search. If the access occurs within a hospital, the
investigation shall be conducted so as not to interfere with the medical treatment of the
child or other patients.

(11) The department shall enter each report made under this act that is the subject of a
field investigation into the CPSI system. The department shall maintain a report entered
on the CPSI system as required by this subsection until the child about whom the
investigation is made is 18 years old or until 10 years after the investigation is
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commenced, whichever is later, or, if the case is classified as a central registry case, until
the department receives reliable information that the perpetrator of the abuse or neglect is
dead. Unless made public as specified information released under section 7d, a report that
1s maintained on the CPSI system is confidential and is not subject to the disclosure
requirements of the freedom of information act, 1976 PA 442, MCL 15.231 to 15.246.

(12) After completing a field investigation and based on its results, the department shall
determine in which single category, prescribed by section 8d, to classify the allegation of
child abuse or neglect.

(13) Except as provided in subsection (14), upon completion of the investigation by the
local law enforcement agency or the department, the law enforcement agency or
department may inform the person who made the report as to the disposition of the report.

(14) If the person who made the report is mandated to report under section 3, upon
completion of the investigation by the department, the department shall inform the person
in writing as to the disposition of the case and shall include in the information at least all
of the following:

(a) What determination the department made under subsection (12) and the rationale for
that decision.

(b) Whether legal action was commenced and, if so, the nature of that action.
(c) Notification that the information being conveyed is confidential.

(15) Information sent under subsection (14) shall not include personally identifying
information for a person named in a report or record made under this act.

(16) Unless section 5 of chapter XII of the probate code of 1939, 1939 PA 288, MCL
712.5, requires a physician to report to the department, the surrender of a newborn in
compliance with chapter XII of the probate code of 1939, 1939 PA 288, MCL 712.1 to
712.20, is not reasonable cause to suspect child abuse or neglect and is not subject to the
section 3 reporting requirement. This subsection does not apply to circumstances that
arise on or after the date that chapter XII of the probate code of 1939, 1939 PA 288, MCL
712.1 to 712.20, is repealed. This subsection applies to a newborn whose birth is
described in the born alive infant protection act, 2002 PA 687, MCL 333.1071 to
333.1073, and who is considered to be a newborn surrendered under the safe delivery of
newborns law as provided in section 3 of chapter XII of the probate code of 1939, 1939
PA 288, MCL 712.3.
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(17) All department employees involved in investigating child abuse or child neglect
cases shall be trained in the legal duties to protect the state and federal constitutional and
statutory rights of children and families from the initial contact of an investigation
through the time services are provided.

(18) The department shall determine whether there is an open friend of the court case
regarding a child who is suspected of being abused or neglected if a child protective
services investigation of child abuse and neglect allegations result in any of the following
dispositions:

(a) A finding that a preponderance of evidence indicates that there has been child abuse
and neglect.

(b) Emergency removal of the child for child abuse and neglect before the investigation is
completed.

(c) The family court takes jurisdiction on a petition and a child is maintained in his or her
own home under the supervision of the department.

(d) If 1 or more children residing in the home are removed and 1 or more children remain
in the home.

(e) Any other circumstances that the department determines are applicable and related to
child safety.

(19) If the department determines that there is an open friend of the court case and the
provisions of subsection (18) apply, the department shall notify the office of the friend of
the court in the county in which the friend of the court case is open that there is an
investigation being conducted under this act regarding that child and shall also report to
the local friend of the court office when there is a change in that child's placement.

(20) Child protective services may report to the local friend of the court office any
situation in which a parent, more than 3 times within 1 year or on 5 cumulative reports
over several years, made unfounded reports to child protective services regarding alleged
child abuse or neglect of his or her child.

(21) If the department determines that there is an open friend of the court case, the
department shall provide noncustodial parents of a child who is suspected of being
abused or neglected with the form developed by the department that has information on
how to change a custody or parenting time court order.
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MINNESOTA

Minn. Stat. § 152.023 (2011). CONTROLLED SUBSTANCE CRIME IN THE THIRD DEGREE
Subdivision 1. Sale crimes. A person is guilty of controlled substance crime in the third
degree if:

(1) the person unlawfully sells one or more mixtures containing a narcotic drug;

(2) on one or more occasions within a 90-day period the person unlawfully sells one or
more mixtures containing phencyclidine or hallucinogen, it is packaged in dosage units,
and equals ten or more dosage units;

(3) the person unlawfully sells one or more mixtures containing a controlled substance
classified in schedule I, II, or III, except a schedule I or II narcotic drug, to a person under
the age of 18;

(4) the person conspires with or employs a person under the age of 18 to unlawfully sell
one or more mixtures containing a controlled substance listed in schedule 1, II, or III,
except a schedule I or II narcotic drug; or

(5) on one or more occasions within a 90-day period the person unlawfully sells one or
more mixtures of a total weight of five kilograms or more containing marijuana or
Tetrahydrocannabinols.

Subd. 2. Possession crimes. A person is guilty of controlled substance crime in the third
degree if:

(1) on one or more occasions within a 90-day period the person unlawfully possesses one
or more mixtures of a total weight of three grams or more containing cocaine, heroin, or
methamphetamine;

(2) on one or more occasions within a 90-day period the person unlawfully possesses one
or more mixtures of a total weight of ten grams or more containing a narcotic drug other
than cocaine, heroin, or methamphetamine;

(3) on one or more occasions within a 90-day period the person unlawfully possesses one
or more mixtures containing a narcotic drug, it is packaged in dosage units, and equals 50
or more dosage units;
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(4) on one or more occasions within a 90-day period the person unlawfully possesses any
amount of a schedule I or II narcotic drug or five or more dosage units of lysergic acid
diethylamide (LSD), 3,4-methylenedioxy amphetamine, or 3,4-
methylenedioxymethamphetamine in a school zone, a park zone, a public housing zone,
or a drug treatment facility;

(5) on one or more occasions within a 90-day period the person unlawfully possesses one
or more mixtures of a total weight of ten kilograms or more containing marijuana or
Tetrahydrocannabinols; or

(6) the person unlawfully possesses one or more mixtures containing methamphetamine
or amphetamine in a school zone, a park zone, a public housing zone, or a drug treatment
facility.

Subd. 3. Penalty. (a) A person convicted under subdivision 1 or 2 may be sentenced to

imprisonment for not more than 20 years or to payment of a fine of not more than
$250,000, or both.

(b) If the conviction is a subsequent controlled substance conviction, a person convicted
under subdivision 1 or 2 shall be committed to the commissioner of corrections for not
less than two years nor more than 30 years and, in addition, may be sentenced to payment
of a fine of not more than $250,000.

(c) In a prosecution under subdivision 1 or 2 involving sales or acts of possession by the
same person in two or more counties within a 90-day period, the person may be
prosecuted in any county in which one of the sales or acts of possession occurred.

Minn. Stat. § 152.024 (2011). CONTROLLED SUBSTANCE CRIME IN THE FOURTH DEGREE
Subdivision 1. Sale crimes. A person is guilty of controlled substance crime in the fourth
degree if:

(1) the person unlawfully sells one or more mixtures containing a controlled substance
classified in schedule I, II, or III, except marijuana or Tetrahydrocannabinols;

(2) the person unlawfully sells one or more mixtures containing a controlled substance
classified in schedule IV or V to a person under the age of 18;
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(3) the person conspires with or employs a person under the age of 18 to unlawfully sell a
controlled substance classified in schedule IV or V; or

(4) the person unlawfully sells any amount of marijuana or Tetrahydrocannabinols in a
school zone, a park zone, a public housing zone, or a drug treatment facility, except a
small amount for no remuneration.

Subd. 2. Possession crimes. A person is guilty of controlled substance crime in the
fourth degree if:

(1) the person unlawfully possesses one or more mixtures containing phencyclidine or
hallucinogen, it is packaged in dosage units, and equals ten or more dosage units; or

(2) the person unlawfully possesses one or more mixtures containing a controlled
substance classified in schedule I, II, or III, except marijuana or Tetrahydrocannabinols,
with the intent to sell it.

Subd. 3. Penalty. (a) A person convicted under subdivision 1 or 2 may be sentenced to
imprisonment for not more than 15 years or to payment of a fine of not more than
$100,000, or both.

(b) If the conviction is a subsequent controlled substance conviction, a person convicted
under subdivision 1 or 2 shall be committed to the commissioner of corrections or to a
local correctional authority for not less than one year nor more than 30 years and, in
addition, may be sentenced to payment of a fine of not more than $100,000.

Minn. Stat. § 609.378 (2011). PERSONS GUILTY OF NEGLECT OR ENGDANGERMENT OF A
CHILD.
Subdivision 1. Persons guilty of neglect or endangerment.

(a)(1) A parent, legal guardian, or caretaker who willfully deprives a child of necessary
food, clothing, shelter, health care, or supervision appropriate to the child's age, when the
parent, guardian, or caretaker is reasonably able to make the necessary provisions and the
deprivation harms or is likely to substantially harm the child's physical, mental, or
emotional health is guilty of neglect of a child and may be sentenced to imprisonment for
not more than one year or to payment of a fine of not more than $3,000, or both. If the
deprivation results in substantial harm to the child's physical, mental, or emotional health,
the person may be sentenced to imprisonment for not more than five years or to payment
of a fine of not more than $10,000, or both. If a parent, guardian, or caretaker responsible
for the child's care in good faith selects and depends upon spiritual means or prayer for
treatment or care of disease or remedial care of the child, this treatment or care is "health
care," for purposes of this clause.
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(2) A parent, legal guardian, or caretaker who knowingly permits the continuing physical
or sexual abuse of a child is guilty of neglect of a child and may be sentenced to
imprisonment for not more than one year or to payment of a fine of not more than $3,000,
or both.

(b) A parent, legal guardian, or caretaker who endangers the child's person or health by:

(1) intentionally or recklessly causing or permitting a child to be placed in a situation
likely to substantially harm the child's physical, mental, or emotional health or cause the
child's death; or

(2) knowingly causing or permitting the child to be present where any person is selling,
manufacturing, possessing immediate precursors or chemical substances with intent to
manufacture, or possessing a controlled substance, as defined in section 152.01,
subdivision 4, in violation of section 152.021, 152.022, 152.023, 152.024, or 152.0262; is
guilty of child endangerment and may be sentenced to imprisonment for not more than
one year or to payment of a fine of not more than $3,000, or both.

If the endangerment results in substantial harm to the child's physical, mental, or
emotional health, the person may be sentenced to imprisonment for not more than five
years or to payment of a fine of not more than $10,000, or both.

This paragraph does not prevent a parent, legal guardian, or caretaker from causing or
permitting a child to engage in activities that are appropriate to the child's age, stage of
development, and experience, or from selecting health care as defined in subdivision 1,

paragraph (a).

(c) A person who intentionally or recklessly causes a child under 14 years of age to be
placed in a situation likely to substantially harm the child's physical health or cause the
child's death as a result of the child's access to a loaded firearm is guilty of child
endangerment and may be sentenced to imprisonment for not more than one year or to
payment of a fine of not more than $3,000, or both.

If the endangerment results in substantial harm to the child's physical health, the person
may be sentenced to imprisonment for not more than five years or to payment of a fine of
not more than $10,000, or both.

Subd. 2. Defenses.

It is a defense to a prosecution under subdivision 1, paragraph (a), clause (2), or
paragraph (b), that at the time of the neglect or endangerment there was a reasonable
apprehension in the mind of the defendant that acting to stop or prevent the neglect or
endangerment would result in substantial bodily harm to the defendant or the child in
retaliation.
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MINN. STAT. § 626.556 (2011). REPORTING OF MALTREATMENT OF MINORS [S0-PAGE
STATUTE]

Subdivision 1. Public policy. The legislature hereby declares that the public policy of
this state is to protect children whose health or welfare may be jeopardized through
physical abuse, neglect, or sexual abuse. While it is recognized that most parents want to
keep their children safe, sometimes circumstances or conditions interfere with their
ability to do so. When this occurs, families are best served by interventions that engage
their protective capacities and address immediate safety concerns and ongoing risks of
child maltreatment. In furtherance of this public policy, it is the intent of the legislature
under this section to strengthen the family and make the home, school, and community
safe for children by promoting responsible child care in all settings; and to provide, when
necessary, a safe temporary or permanent home environment for physically or sexually
abused or neglected children.

In addition, it is the policy of this state to require the reporting of neglect, physical or
sexual abuse of children in the home, school, and community settings; to provide for the
voluntary reporting of abuse or neglect of children; to require a family assessment, when
appropriate, as the preferred response to reports not alleging substantial child
endangerment; to require an investigation when the report alleges substantial child
endangerment; and to provide protective, family support, and family preservation
services when needed in appropriate cases.

Subd. 2. Definitions. As used in this section, the following terms have the meanings
given them unless the specific content indicates otherwise:

(a) “Family assessment” means a comprehensive assessment of child safety, risk of
subsequent child maltreatment, and family strengths and needs that is applied to a child
maltreatment report that does not allege substantial child endangerment. Family
assessment does not include a determination as to whether child maltreatment occurred
but does determine the need for services to address the safety of family members and the
risk of subsequent maltreatment.

(b) “Investigation” means fact gathering related to the current safety of a child and the
risk of subsequent maltreatment that determines whether child maltreatment occurred and
whether child protective services are needed. An investigation must be used when reports
involve substantial child endangerment, and for reports of maltreatment in facilities
required to be licensed under chapter 245A or 245B; under sections 144.50 to 144.58 and
241.021; in a school as defined in sections 120A.05. subdivisions 9, 11, and 13, and
124D.10; or in a nonlicensed personal care provider association as defined in sections
256B.04, subdivision 16, and 256B.0625, subdivision 19a.
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(c) “Substantial child endangerment” means a person responsible for a child's care, and in
the case of sexual abuse includes a person who has a significant relationship to the child
as defined in section 609.341, or a person in a position of authority as defined in section
609.341, who by act or omission commits or attempts to commit an act against a child
under their care that constitutes any of the following:

(1) egregious harm as defined in section 260C.007, subdivision 14;

(2) sexual abuse as defined in paragraph (d);

(3) abandonment under section 260C.301, subdivision 2;

(4) neglect as defined in paragraph (f), clause (2), that substantially endangers the child's
physical or mental health, including a growth delay, which may be referred to as failure
to thrive, that has been diagnosed by a physician and is due to parental neglect;

(5) murder in the first, second, or third degree under section 609.185, 609.19, or 609.195;

(6) manslaughter in the first or second degree under section 609.20 or 609.205;

(7) assault in the first, second, or third degree under section 609.221, 609.222, or
609.223;

(8) solicitation, inducement, and promotion of prostitution under section 609.322;

(9) criminal sexual conduct under sections 609.342 to 609.3451;

(10) solicitation of children to engage in sexual conduct under section 609.352;

(11) malicious punishment or neglect or endangerment of a child under section 609.377
or 609.378;

(12) use of a minor in sexual performance under section 617.246; or

(13) parental behavior, status, or condition which mandates that the county attorney file a
termination of parental rights petition under section 260C.301, subdivision 3, paragraph

(a).

(d) “Sexual abuse” means the subjection of a child by a person responsible for the child's
care, by a person who has a significant relationship to the child, as defined in section
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609.341, or by a person in a position of authority, as defined in section 609.341,
subdivision 10, to any act which constitutes a violation of section 609.342 (criminal
sexual conduct in the first degree), 609.343 (criminal sexual conduct in the second
degree), 609.344 (criminal sexual conduct in the third degree), 609.345 (criminal sexual
conduct in the fourth degree), or 609.3451 (criminal sexual conduct in the fifth degree).
Sexual abuse also includes any act which involves a minor which constitutes a violation
of prostitution offenses under sections 609.321 to 609.324 or 617.246. Sexual abuse
includes threatened sexual abuse.

(e) “Person responsible for the child's care” means (1) an individual functioning within
the family unit and having responsibilities for the care of the child such as a parent,
guardian, or other person having similar care responsibilities, or (2) an individual
functioning outside the family unit and having responsibilities for the care of the child
such as a teacher, school administrator, other school employees or agents, or other lawful
custodian of a child having either full-time or short-term care responsibilities including,
but not limited to, day care, babysitting whether paid or unpaid, counseling, teaching, and
coaching.

(f) “Neglect” means the commission or omission of any of the acts specified under
clauses (1) to (9), other than by accidental means:

(1) failure by a person responsible for a child's care to supply a child with necessary food,
clothing, shelter, health, medical, or other care required for the child's physical or mental
health when reasonably able to do so;

(2) failure to protect a child from conditions or actions that seriously endanger the child's

physical or mental health when reasonably able to do so, including a growth delay, which
may be referred to as a failure to thrive, that has been diagnosed by a physician and is due
to parental neglect;

(3) failure to provide for necessary supervision or child care arrangements appropriate for
a child after considering factors as the child's age, mental ability, physical condition,
length of absence, or environment, when the child is unable to care for the child's own
basic needs or safety, or the basic needs or safety of another child in their care;

(4) failure to ensure that the child is educated as defined in sections 120A.22 and
260C.163. subdivision 11, which does not include a parent's refusal to provide the
parent's child with sympathomimetic medications, consistent with section 125A.091,
subdivision 5;

(5) nothing in this section shall be construed to mean that a child is neglected solely
because the child's parent, guardian, or other person responsible for the child's care in
good faith selects and depends upon spiritual means or prayer for treatment or care of
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disease or remedial care of the child in lieu of medical care; except that a parent,
guardian, or caretaker, or a person mandated to report pursuant to subdivision 3, has a
duty to report if a lack of medical care may cause serious danger to the child's health.
This section does not impose upon persons, not otherwise legally responsible for
providing a child with necessary food, clothing, shelter, education, or medical care, a
duty to provide that care;

(6) prenatal exposure to a controlled substance, as defined in section 253B.02,
subdivision 2, used by the mother for a nonmedical purpose, as evidenced by withdrawal
symptoms in the child at birth, results of a toxicology test performed on the mother at
delivery or the child at birth, or medical effects or developmental delays during the
child's first year of life that medically indicate prenatal exposure to a controlled
substance;

(7) “medical neglect” as defined in section 260C.007, subdivision 6, clause (5);

(8) chronic and severe use of alcohol or a controlled substance by a parent or person
responsible for the care of the child that adversely affects the child's basic needs and
safety; or

(9) emotional harm from a pattern of behavior which contributes to impaired emotional
functioning of the child which may be demonstrated by a substantial and observable
effect in the child's behavior, emotional response, or cognition that is not within the
normal range for the child's age and stage of development, with due regard to the child's
culture.

(g) “Physical abuse” means any physical injury, mental injury, or threatened injury,
inflicted by a person responsible for the child's care on a child other than by accidental
means, or any physical or mental injury that cannot reasonably be explained by the child's
history of injuries, or any aversive or deprivation procedures, or regulated interventions,
that have not been authorized under section 121A.67 or 245.825.

Abuse does not include reasonable and moderate physical discipline of a child
administered by a parent or legal guardian which does not result in an injury. Abuse does
not include the use of reasonable force by a teacher, principal, or school employee as
allowed by section 121A.582. Actions which are not reasonable and moderate include,
but are not limited to, any of the following that are done in anger or without regard to the
safety of the child:

(1) throwing, kicking, burning, biting, or cutting a child;
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(2) striking a child with a closed fist;

(3) shaking a child under age three;

(4) striking or other actions which result in any nonaccidental injury to a child under 18
months of age;

(5) unreasonable interference with a child's breathing;

(6) threatening a child with a weapon, as defined in section 609.02, subdivision 6;

(7) striking a child under age one on the face or head;

(8) purposely giving a child poison, alcohol, or dangerous, harmful, or controlled
substances which were not prescribed for the child by a practitioner, in order to control or
punish the child; or other substances that substantially affect the child's behavior, motor
coordination, or judgment or that results in sickness or internal injury, or subjects the
child to medical procedures that would be unnecessary if the child were not exposed to
the substances;

(9) unreasonable physical confinement or restraint not permitted under section 609.379,
including but not limited to tying, caging, or chaining; or

(10) in a school facility or school zone, an act by a person responsible for the child's care
that is a violation under section 121A.58.

(h) “Report” means any report received by the local welfare agency, police department,
county sheriff, or agency responsible for assessing or investigating maltreatment pursuant
to this section.

(1) “Facility” means:

(1) a licensed or unlicensed day care facility, residential facility, agency, hospital,
sanitarium, or other facility or institution required to be licensed under sections 144.50 to
144.58, 241.021, or 245A.01 to 245A.16, or chapter 245B;

(2) a school as defined in sections 120A.05, subdivisions 9, 11, and 13; and 124D.10; or
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(3) a nonlicensed personal care provider organization as defined in sections 256B.04,
subdivision 16, and 256B.0625, subdivision 19a.

(j) “Operator” means an operator or agency as defined in section 245A.02.

(k) “Commissioner” means the commissioner of human services.

(1) “Practice of social services,” for the purposes of subdivision 3, includes but is not
limited to employee assistance counseling and the provision of guardian ad litem and
parenting time expeditor services.

(m) “Mental injury” means an injury to the psychological capacity or emotional stability
of a child as evidenced by an observable or substantial impairment in the child's ability to
function within a normal range of performance and behavior with due regard to the
child's culture.

(n) “Threatened injury” means a statement, overt act, condition, or status that represents a
substantial risk of physical or sexual abuse or mental injury. Threatened injury includes,
but is not limited to, exposing a child to a person responsible for the child's care, as
defined in paragraph (e), clause (1), who has:

(1) subjected a child to, or failed to protect a child from, an overt act or condition that
constitutes egregious harm, as defined in section 260C.007, subdivision 14, or a similar
law of another jurisdiction;

(2) been found to be palpably unfit under section 260C.301, paragraph (b), clause (4), or
a similar law of another jurisdiction;

(3) committed an act that has resulted in an involuntary termination of parental rights
under section 260C.301, or a similar law of another jurisdiction; or

(4) committed an act that has resulted in the involuntary transfer of permanent legal and
physical custody of a child to a relative under section 260C.201, subdivision 11,
paragraph (d), clause (1), or a similar law of another jurisdiction.

(o) Persons who conduct assessments or investigations under this section shall take into
account accepted child-rearing practices of the culture in which a child participates and
accepted teacher discipline practices, which are not injurious to the child's health,
welfare, and safety.
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(p) “Accidental” means a sudden, not reasonably foreseeable, and unexpected occurrence
or event which:

(1) 1s not likely to occur and could not have been prevented by exercise of due care; and

(2) if occurring while a child is receiving services from a facility, happens when the
facility and the employee or person providing services in the facility are in compliance
with the laws and rules relevant to the occurrence or event.

(q) “Nonmaltreatment mistake” means:

(1) at the time of the incident, the individual was performing duties identified in the
center's child care program plan required under Minnesota Rules, part 9503.0045;

(2) the individual has not been determined responsible for a similar incident that resulted
in a finding of maltreatment for at least seven years;

(3) the individual has not been determined to have committed a similar nonmaltreatment
mistake under this paragraph for at least four years;

(4) any injury to a child resulting from the incident, if treated, is treated only with
remedies that are available over the counter, whether ordered by a medical professional
or not; and

(5) except for the period when the incident occurred, the facility and the individual
providing services were both in compliance with all licensing requirements relevant to
the incident.

This definition only applies to child care centers licensed under Minnesota Rules, chapter
9503. If clauses (1) to (5) apply, rather than making a determination of substantiated
maltreatment by the individual, the commissioner of human services shall determine that
a nonmaltreatment mistake was made by the individual.

Subd. 3. Persons mandated to report. (a) A person who knows or has reason to believe
a child is being neglected or physically or sexually abused, as defined in subdivision 2, or
has been neglected or physically or sexually abused within the preceding three years,
shall immediately report the information to the local welfare agency, agency responsible
for assessing or investigating the report, police department, or the county sheriff if the
person is:
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(1) a professional or professional's delegate who is engaged in the practice of the healing
arts, social services, hospital administration, psychological or psychiatric treatment, child
care, education, correctional supervision, probation and correctional services, or law
enforcement; or

(2) employed as a member of the clergy and received the information while engaged in
ministerial duties, provided that a member of the clergy is not required by this
subdivision to report information that is otherwise privileged under section 595.02,
subdivision 1, paragraph (c).

The police department or the county sheriff, upon receiving a report, shall immediately
notify the local welfare agency or agency responsible for assessing or investigating the
report, orally and in writing. The local welfare agency, or agency responsible for
assessing or investigating the report, upon receiving a report, shall immediately notify the
local police department or the county sheriff orally and in writing. The county sheriff and
the head of every local welfare agency, agency responsible for assessing or investigating
reports, and police department shall each designate a person within their agency,
department, or office who is responsible for ensuring that the notification duties of this
paragraph and paragraph (b) are carried out. Nothing in this subdivision shall be
construed to require more than one report from any institution, facility, school, or agency.

(b) Any person may voluntarily report to the local welfare agency, agency responsible for
assessing or investigating the report, police department, or the county sheriff if the person
knows, has reason to believe, or suspects a child is being or has been neglected or
subjected to physical or sexual abuse. The police department or the county sheriff, upon
receiving a report, shall immediately notify the local welfare agency or agency
responsible for assessing or investigating the report, orally and in writing. The local
welfare agency or agency responsible for assessing or investigating the report, upon
receiving a report, shall immediately notify the local police department or the county
sheriff orally and in writing.

(c) A person mandated to report physical or sexual child abuse or neglect occurring
within a licensed facility shall report the information to the agency responsible for
licensing the facility under sections 144.50 to 144.58; 241.021; 245A.01 to 245A.16; or
chapter 245B; [FN1] or a nonlicensed personal care provider organization as defined in
sections 256B.04, subdivision 16; and 256B.0625, subdivision 19. A health or corrections
agency receiving a report may request the local welfare agency to provide assistance
pursuant to subdivisions 10, 10a, and 10b. A board or other entity whose licensees
perform work within a school facility, upon receiving a complaint of alleged
maltreatment, shall provide information about the circumstances of the alleged
maltreatment to the commissioner of education. Section 13.03, subdivision 4, applies to
data received by the commissioner of education from a licensing entity.
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(d) Any person mandated to report shall receive a summary of the disposition of any
report made by that reporter, including whether the case has been opened for child
protection or other services, or if a referral has been made to a community organization,
unless release would be detrimental to the best interests of the child. Any person who is
not mandated to report shall, upon request to the local welfare agency, receive a concise
summary of the disposition of any report made by that reporter, unless release would be
detrimental to the best interests of the child.

(e) For purposes of this section, “ immediately” means as soon as possible but in no event
longer than 24 hours.

Subd. 3a. Report of deprivation of parental rights or kidnapping. A person mandated
to report under subdivision 3, who knows or has reason to know of a violation of section
609.25 or 609.26, shall report the information to the local police department or the county
sheriff. Receipt by a local welfare agency of a report or notification of a report of a
violation of section 609.25 or 609.26 shall not be construed to invoke the duties of
subdivision 10, 10a, or 10b.

Subd. 3b. Agency responsible for assessing or investigating reports of maltreatment.
The Department of Education is the agency responsible for assessing or investigating
allegations of child maltreatment in schools as defined in sections 120A.05, subdivisions
9,11, and 13; and 124D.10.

Subd. 3c. Local welfare agency, Department of Human Services or Department of
Health responsible for assessing or investigating reports of maltreatment. (a) The
county local welfare agency is the agency responsible for assessing or investigating
allegations of maltreatment in child foster care, family child care, legally unlicensed child
care, juvenile correctional facilities licensed under section 241.021 located in the local
welfare agency's county, and reports involving children served by an unlicensed personal
care provider organization under section 256B.0659. Copies of findings related to
personal care provider organizations under section 256B.0659 must be forwarded to the
Department of Human Services provider enrollment.

(b) The Department of Human Services is the agency responsible for assessing or
investigating allegations of maltreatment in facilities licensed under chapters 245A and
245B, except for child foster care and family child care.

(c) The Department of Health is the agency responsible for assessing or investigating
allegations of child maltreatment in facilities licensed under sections 144.50 to 144.58
and 144A .46.

(d) The commissioners of human services, public safety, and education must jointly
submit a written report by January 15, 2007, to the education policy and finance
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committees of the legislature recommending the most efficient and effective allocation of
agency responsibility for assessing or investigating reports of maltreatment and must
specifically address allegations of maltreatment that currently are not the responsibility of
a designated agency.

Subd. 3d. Authority to interview. The agency responsible for assessing or investigating
reports of child maltreatment has the authority to interview the child, the person or
persons responsible for the child's care, the alleged perpetrator, and any other person with
knowledge of the abuse or neglect for the purpose of gathering the facts, assessing safety
and risk to the child, and formulating a plan.

Subd. 3e. Agency responsible for assessing or investigating reports of sexual abuse.
The local welfare agency is the agency responsible for investigating allegations of sexual
abuse if the alleged offender is the parent, guardian, sibling, or an individual functioning
within the family unit as a person responsible for the child's care, or a person with a
significant relationship to the child if that person resides in the child's household.

Subd. 3f. Law enforcement agency responsible for investigating maltreatment. The
local law enforcement agency has responsibility for investigating any report of child
maltreatment if a violation of a criminal statute is alleged. Law enforcement and the
responsible agency must coordinate their investigations or assessments as required under
subdivision 10.

Subd. 4. Immunity from liability. (a) The following persons are immune from any civil
or criminal liability that otherwise might result from their actions, if they are acting in
good faith:

(1) any person making a voluntary or mandated report under subdivision 3 or under
section 626.5561 or assisting in an assessment under this section or under section
626.5561;

(2) any person with responsibility for performing duties under this section or supervisor
employed by a local welfare agency, the commissioner of an agency responsible for
operating or supervising a licensed or unlicensed day care facility, residential facility,
agency, hospital, sanitarium, or other facility or institution required to be licensed under
sections 144.50 to 144.58; 241.021; 245A.01 to 245A.16; or 245B, or a school as defined
in sections 120A.05, subdivisions 9, 11, and 13; and 124D.10; or a nonlicensed personal
care provider organization as defined in sections 256B.04, subdivision 16; and
256B.0625, subdivision 19a, complying with subdivision 10d; and

(3) any public or private school, facility as defined in subdivision 2, or the employee of
any public or private school or facility who permits access by a local welfare agency, the
Department of Education, or a local law enforcement agency and assists in an
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investigation or assessment pursuant to subdivision 10 or under section 626.5561.

(b) A person who is a supervisor or person with responsibility for performing duties
under this section employed by a local welfare agency, the commissioner of human
services, or the commissioner of education complying with subdivisions 10 and 11 or
section 626.5561 or any related rule or provision of law is immune from any civil or
criminal liability that might otherwise result from the person's actions, if the person is (1)
acting in good faith and exercising due care, or (2) acting in good faith and following the
information collection procedures established under subdivision 10, paragraphs (h), (i),
and (j).

(c) This subdivision does not provide immunity to any person for failure to make a
required report or for committing neglect, physical abuse, or sexual abuse of a child.

(d) If a person who makes a voluntary or mandatory report under subdivision 3 prevails
in a civil action from which the person has been granted immunity under this subdivision,
the court may award the person attorney fees and costs.

Subd. 4a. Retaliation prohibited. (a) An employer of any person required to make
reports under subdivision 3 shall not retaliate against the person for reporting in good
faith abuse or neglect pursuant to this section, or against a child with respect to whom a
report is made, because of the report.

(b) The employer of any person required to report under subdivision 3 who retaliates
against the person because of a report of abuse or neglect is liable to that person for
actual damages and, in addition, a penalty up to $10,000.

(c) There shall be a rebuttable presumption that any adverse action within 90 days of a
report is retaliatory. For purposes of this paragraph, the term “adverse action” refers to
action taken by an employer of a person required to report under subdivision 3 which is
involved in a report against the person making the report or the child with respect to
whom the report was made because of the report, and includes, but is not limited to:

(1) discharge, suspension, termination, or transfer from the facility, institution, school, or
agency;

(2) discharge from or termination of employment;

(3) demotion or reduction in remuneration for services; or
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(4) restriction or prohibition of access to the facility, institution, school, agency, or
persons affiliated with it.

Subd. 5. Malicious and reckless reports. Any person who knowingly or recklessly
makes a false report under the provisions of this section shall be liable in a civil suit for
any actual damages suffered by the person or persons so reported and for any punitive
damages set by the court or jury, plus costs and reasonable attorney fees.

Subd. 6. Failure to report. (a) A person mandated by this section to report who knows
or has reason to believe that a child is neglected or physically or sexually abused, as
defined in subdivision 2, or has been neglected or physically or sexually abused within
the preceding three years, and fails to report is guilty of a misdemeanor.

(b) A person mandated by this section to report who knows or has reason to believe that
two or more children not related to the perpetrator have been physically or sexually
abused, as defined in subdivision 2, by the same perpetrator within the preceding ten
years, and fails to report is guilty of a gross misdemeanor.

(c) A parent, guardian, or caretaker who knows or reasonably should know that the
child's health is in serious danger and who fails to report as required by subdivision 2,
paragraph (c), is guilty of a gross misdemeanor if the child suffers substantial or great
bodily harm because of the lack of medical care. If the child dies because of the lack of
medical care, the person is guilty of a felony and may be sentenced to imprisonment for
not more than two years or to payment of a fine of not more than $4,000, or both. The
provision in section 609.378, subdivision 1, paragraph (a), clause (1), providing that a
parent, guardian, or caretaker may, in good faith, select and depend on spiritual means or
prayer for treatment or care of a child, does not exempt a parent, guardian, or caretaker
from the duty to report under this subdivision.

Subd. 6a. Failure to notify. If a local welfare agency receives a report under subdivision
3, paragraph (a) or (b) and fails to notify the local police department or county sherift as
required by subdivision 3, paragraph (a) or (b), the person within the agency who is
responsible for ensuring that notification is made shall be subject to disciplinary action in
keeping with the agency's existing policy or collective bargaining agreement on
discipline of employees. If a local police department or a county sheriff receives a report
under subdivision 3, paragraph (a) or (b) and fails to notify the local welfare agency as
required by subdivision 3, paragraph (a) or (b), the person within the police department or
county sheriff's office who is responsible for ensuring that notification is made shall be
subject to disciplinary action in keeping with the agency's existing policy or collective
bargaining agreement on discipline of employees.

Subd. 7. Report. (a) An oral report shall be made immediately by telephone or
otherwise. An oral report made by a person required under subdivision 3 to report shall
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be followed within 72 hours, exclusive of weekends and holidays, by a report in writing
to the appropriate police department, the county sheriff, the agency responsible for
assessing or investigating the report, or the local welfare agency, unless the appropriate
agency has informed the reporter that the oral information does not constitute a report
under subdivision 10. The local welfare agency shall determine if the report is accepted
for an assessment or investigation as soon as possible but in no event longer than 24
hours after the report is received. Any report shall be of sufficient content to identify the
child, any person believed to be responsible for the abuse or neglect of the child if the
person is known, the nature and extent of the abuse or neglect and the name and address
of the reporter. If requested, the local welfare agency or the agency responsible for
assessing or investigating the report shall inform the reporter within ten days after the
report is made, either orally or in writing, whether the report was accepted for assessment
or investigation. Written reports received by a police department or the county sheriff
shall be forwarded immediately to the local welfare agency or the agency responsible for
assessing or investigating the report. The police department or the county sheriff may
keep copies of reports received by them. Copies of written reports received by a local
welfare department or the agency responsible for assessing or investigating the report
shall be forwarded immediately to the local police department or the county sheriff.

(b) Notwithstanding paragraph (a), the commissioner of education must inform the
parent, guardian, or legal custodian of the child who is the subject of a report of alleged
maltreatment in a school facility within ten days of receiving the report, either orally or in
writing, whether the commissioner is assessing or investigating the report of alleged
maltreatment.

(c) A written copy of a report maintained by personnel of agencies, other than welfare or
law enforcement agencies, which are subject to chapter 13 shall be confidential. An
individual subject of the report may obtain access to the original report as provided by
subdivision 11.

Subd. 8. Evidence not privileged. No evidence relating to the neglect or abuse of a child
or to any prior incidents of neglect or abuse involving any of the same persons accused of
neglect or abuse shall be excluded in any proceeding arising out of the alleged neglect or
physical or sexual abuse on the grounds of privilege set forth in section 595.02,
subdivision 1, paragraph (a), (d), or (g).

Subd. 9. Mandatory reporting to medical examiner or coroner. When a person
required to report under the provisions of subdivision 3 knows or has reason to believe a
child has died as a result of neglect or physical or sexual abuse, the person shall report
that information to the appropriate medical examiner or coroner instead of the local
welfare agency, police department, or county sheriff. Medical examiners or coroners shall
notify the local welfare agency or police department or county sheriff in instances in
which they believe that the child has died as a result of neglect or physical or sexual
abuse. The medical examiner or coroner shall complete an investigation as soon as
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feasible and report the findings to the police department or county sheriff and the local
welfare agency. If the child was receiving services or treatment for mental illness,
developmentally disabled, chemical dependency, or emotional disturbance from an
agency, facility, or program as defined in section 245.91, the medical examiner or
coroner shall also notify and report findings to the ombudsman established under sections
245.91 to 245.97.

Subd. 10. Duties of local welfare agency and local law enforcement agency upon
receipt of report. (a) Upon receipt of a report, the local welfare agency shall determine
whether to conduct a family assessment or an investigation as appropriate to prevent or
provide a remedy for child maltreatment. The local welfare agency:

(1) shall conduct an investigation on reports involving substantial child endangerment;

(2) shall begin an immediate investigation if, at any time when it is using a family
assessment response, it determines that there is reason to believe that substantial child
endangerment or a serious threat to the child's safety exists;

(3) may conduct a family assessment for reports that do not allege substantial child
endangerment. In determining that a family assessment is appropriate, the local welfare
agency may consider issues of child safety, parental cooperation, and the need for an
immediate response; and

(4) may conduct a family assessment on a report that was initially screened and assigned
for an investigation. In determining that a complete investigation is not required, the local
welfare agency must document the reason for terminating the investigation and notify the
local law enforcement agency if the local law enforcement agency is conducting a joint
investigation.

If the report alleges neglect, physical abuse, or sexual abuse by a parent, guardian, or
individual functioning within the family unit as a person responsible for the child's care,
or sexual abuse by a person with a significant relationship to the child when that person
resides in the child's household or by a sibling, the local welfare agency shall
immediately conduct a family assessment or investigation as identified in clauses (1) to
(4). In conducting a family assessment or investigation, the local welfare agency shall
gather information on the existence of substance abuse and domestic violence and offer
services for purposes of preventing future child maltreatment, safeguarding and
enhancing the welfare of the abused or neglected minor, and supporting and preserving
family life whenever possible. If the report alleges a violation of a criminal statute
involving sexual abuse, physical abuse, or neglect or endangerment, under section
609.378, the local law enforcement agency and local welfare agency shall coordinate the
planning and execution of their respective investigation and assessment efforts to avoid a
duplication of fact-finding efforts and multiple interviews. Each agency shall prepare a
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separate report of the results of its investigation. In cases of alleged child maltreatment
resulting in death, the local agency may rely on the fact-finding efforts of a law
enforcement investigation to make a determination of whether or not maltreatment
occurred. When necessary the local welfare agency shall seek authority to remove the
child from the custody of a parent, guardian, or adult with whom the child is living. In
performing any of these duties, the local welfare agency shall maintain appropriate
records.

If the family assessment or investigation indicates there is a potential for abuse of alcohol
or other drugs by the parent, guardian, or person responsible for the child's care, the local
welfare agency shall conduct a chemical use assessment pursuant to Minnesota Rules,
part 9530.6615.

(b) When a local agency receives a report or otherwise has information indicating that a
child who is a client, as defined in section 245.91, has been the subject of physical abuse,
sexual abuse, or neglect at an agency, facility, or program as defined in section 245.91, it
shall, in addition to its other duties under this section, immediately inform the
ombudsman established under sections 245.91 to 245.97. The commissioner of education
shall inform the ombudsman established under sections 245.91 to 245.97 of reports
regarding a child defined as a client in section 245.91 that maltreatment occurred at a
school as defined in sections 120A.05, subdivisions 9, 11, and 13, and 124D.10.

(c) Authority of the local welfare agency responsible for assessing or investigating the
child abuse or neglect report, the agency responsible for assessing or investigating the
report, and of the local law enforcement agency for investigating the alleged abuse or
neglect includes, but is not limited to, authority to interview, without parental consent,
the alleged victim and any other minors who currently reside with or who have resided
with the alleged offender. The interview may take place at school or at any facility or
other place where the alleged victim or other minors might be found or the child may be
transported to, and the interview conducted at, a place appropriate for the interview of a
child designated by the local welfare agency or law enforcement agency. The interview
may take place outside the presence of the alleged offender or parent, legal custodian,
guardian, or school official. For family assessments, it is the preferred practice to request
a parent or guardian's permission to interview the child prior to conducting the child
interview, unless doing so would compromise the safety assessment. Except as provided
in this paragraph, the parent, legal custodian, or guardian shall be notified by the
responsible local welfare or law enforcement agency no later than the conclusion of the
investigation or assessment that this interview has occurred. Notwithstanding rule 32 of
the Minnesota Rules of Procedure for Juvenile Courts, the juvenile court may, after
hearing on an ex parte motion by the local welfare agency, order that, where reasonable
cause exists, the agency withhold notification of this interview from the parent, legal
custodian, or guardian. If the interview took place or is to take place on school property,
the order shall specify that school officials may not disclose to the parent, legal custodian,
or guardian the contents of the notification of intent to interview the child on school
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property, as provided under this paragraph, and any other related information regarding
the interview that may be a part of the child's school record. A copy of the order shall be
sent by the local welfare or law enforcement agency to the appropriate school official.

(d) When the local welfare, local law enforcement agency, or the agency responsible for
assessing or investigating a report of maltreatment determines that an interview should
take place on school property, written notification of intent to interview the child on
school property must be received by school officials prior to the interview. The
notification shall include the name of the child to be interviewed, the purpose of the
interview, and a reference to the statutory authority to conduct an interview on school
property. For interviews conducted by the local welfare agency, the notification shall be
signed by the chair of the local social services agency or the chair's designee. The
notification shall be private data on individuals subject to the provisions of this
paragraph. School officials may not disclose to the parent, legal custodian, or guardian
the contents of the notification or any other related information regarding the interview
until notified in writing by the local welfare or law enforcement agency that the
investigation or assessment has been concluded, unless a school employee or agent is
alleged to have maltreated the child. Until that time, the local welfare or law enforcement
agency or the agency responsible for assessing or investigating a report of maltreatment
shall be solely responsible for any disclosures regarding the nature of the assessment or
investigation.

Except where the alleged offender is believed to be a school official or employee, the
time and place, and manner of the interview on school premises shall be within the
discretion of school officials, but the local welfare or law enforcement agency shall have
the exclusive authority to determine who may attend the interview. The conditions as to
time, place, and manner of the interview set by the school officials shall be reasonable
and the interview shall be conducted not more than 24 hours after the receipt of the
notification unless another time is considered necessary by agreement between the school
officials and the local welfare or law enforcement agency. Where the school fails to
comply with the provisions of this paragraph, the juvenile court may order the school to
comply. Every effort must be made to reduce the disruption of the educational program
of the child, other students, or school staff when an interview is conducted on school
premises.

(e) Where the alleged offender or a person responsible for the care of the alleged victim
or other minor prevents access to the victim or other minor by the local welfare agency,
the juvenile court may order the parents, legal custodian, or guardian to produce the
alleged victim or other minor for questioning by the local welfare agency or the local law
enforcement agency outside the presence of the alleged offender or any person
responsible for the child's care at reasonable places and times as specified by court order.

(f) Before making an order under paragraph (e), the court shall issue an order to show
cause, either upon its own motion or upon a verified petition, specifying the basis for the
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requested interviews and fixing the time and place of the hearing. The order to show
cause shall be served personally and shall be heard in the same manner as provided in
other cases in the juvenile court. The court shall consider the need for appointment of a
guardian ad litem to protect the best interests of the child. If appointed, the guardian ad
litem shall be present at the hearing on the order to show cause.

(g) The commissioner of human services, the ombudsman for mental health and
developmental disabilities, the local welfare agencies responsible for investigating
reports, the commissioner of education, and the local law enforcement agencies have the
right to enter facilities as defined in subdivision 2 and to inspect and copy the facility's
records, including medical records, as part of the investigation. Notwithstanding the
provisions of chapter 13, they also have the right to inform the facility under
investigation that they are conducting an investigation, to disclose to the facility the
names of the individuals under investigation for abusing or neglecting a child, and to
provide the facility with a copy of the report and the investigative findings.

(h) The local welfare agency responsible for conducting a family assessment or
investigation shall collect available and relevant information to determine child safety,
risk of subsequent child maltreatment, and family strengths and needs and share not
public information with an Indian's tribal social services agency without violating any
law of the state that may otherwise impose duties of confidentiality on the local welfare
agency in order to implement the tribal state agreement. The local welfare agency or the
agency responsible for investigating the report shall collect available and relevant
information to ascertain whether maltreatment occurred and whether protective services
are needed. Information collected includes, when relevant, information with regard to the
person reporting the alleged maltreatment, including the nature of the reporter's
relationship to the child and to the alleged offender, and the basis of the reporter's
knowledge for the report; the child allegedly being maltreated; the alleged offender; the
child's caretaker; and other collateral sources having relevant information related to the
alleged maltreatment. The local welfare agency or the agency responsible for assessing or
investigating the report may make a determination of no maltreatment early in an
assessment, and close the case and retain immunity, if the collected information shows no
basis for a full assessment or investigation.

Information relevant to the assessment or investigation must be asked for, and may
include:

(1) the child's sex and age, prior reports of maltreatment, information relating to
developmental functioning, credibility of the child's statement, and whether the
information provided under this clause is consistent with other information collected
during the course of the assessment or investigation;
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(2) the alleged offender's age, a record check for prior reports of maltreatment, and
criminal charges and convictions. The local welfare agency or the agency responsible for
assessing or investigating the report must provide the alleged offender with an
opportunity to make a statement. The alleged offender may submit supporting
documentation relevant to the assessment or investigation;

(3) collateral source information regarding the alleged maltreatment and care of the child.
Collateral information includes, when relevant: (i) a medical examination of the child; (i1)
prior medical records relating to the alleged maltreatment or the care of the child
maintained by any facility, clinic, or health care professional and an interview with the
treating professionals; and (iii) interviews with the child's caretakers, including the child's
parent, guardian, foster parent, child care provider, teachers, counselors, family members,
relatives, and other persons who may have knowledge regarding the alleged maltreatment
and the care of the child; and

(4) information on the existence of domestic abuse and violence in the home of the child,
and substance abuse.

Nothing in this paragraph precludes the local welfare agency, the local law enforcement
agency, or the agency responsible for assessing or investigating the report from collecting
other relevant information necessary to conduct the assessment or investigation.
Notwithstanding sections 13.384 or 144.291 to 144.298, the local welfare agency has
access to medical data and records for purposes of clause (3). Notwithstanding the data's
classification in the possession of any other agency, data acquired by the local welfare
agency or the agency responsible for assessing or investigating the report during the
course of the assessment or investigation are private data on individuals and must be
maintained in accordance with subdivision 11. Data of the commissioner of education
collected or maintained during and for the purpose of an investigation of alleged
maltreatment in a school are governed by this section, notwithstanding the data's
classification as educational, licensing, or personnel data under chapter 13.

In conducting an assessment or investigation involving a school facility as defined in
subdivision 2, paragraph (i), the commissioner of education shall collect investigative
reports and data that are relevant to a report of maltreatment and are from local law
enforcement and the school facility.

(1) Upon receipt of a report, the local welfare agency shall conduct a face-to-face contact
with the child reported to be maltreated and with the child's primary caregiver sufficient
to complete a safety assessment and ensure the immediate safety of the child. The face-
to-face contact with the child and primary caregiver shall occur immediately if substantial
child endangerment is alleged and within five calendar days for all other reports. If the
alleged offender was not already interviewed as the primary caregiver, the local welfare
agency shall also conduct a face-to-face interview with the alleged offender in the early
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stages of the assessment or investigation. At the initial contact, the local child welfare
agency or the agency responsible for assessing or investigating the report must inform the
alleged offender of the complaints or allegations made against the individual in a manner
consistent with laws protecting the rights of the person who made the report. The
interview with the alleged offender may be postponed if it would jeopardize an active law
enforcement investigation.

(J) When conducting an investigation, the local welfare agency shall use a question and
answer interviewing format with questioning as nondirective as possible to elicit
spontaneous responses. For investigations only, the following interviewing methods and
procedures must be used whenever possible when collecting information:

(1) audio recordings of all interviews with witnesses and collateral sources; and

(2) in cases of alleged sexual abuse, audio-video recordings of each interview with the
alleged victim and child witnesses.

(k) In conducting an assessment or investigation involving a school facility as defined in
subdivision 2, paragraph (i), the commissioner of education shall collect available and
relevant information and use the procedures in paragraphs (1), (k), and subdivision 3d,
except that the requirement for face-to-face observation of the child and face-to-face
interview of the alleged offender is to occur in the initial stages of the assessment or
investigation provided that the commissioner may also base the assessment or
investigation on investigative reports and data received from the school facility and local
law enforcement, to the extent those investigations satisfy the requirements of paragraphs
(1) and (k), and subdivision 3d.

Subd. 10a. Law enforcement agency responsibility for investigation; welfare agency
reliance on law enforcement fact-finding; welfare agency offer of services. (a) If the
report alleges neglect, physical abuse, or sexual abuse by a person who is not a parent,
guardian, sibling, person responsible for the child's care functioning within the family
unit, or a person who lives in the child's household and who has a significant relationship
to the child, in a setting other than a facility as defined in subdivision 2, the local welfare
agency shall immediately notify the appropriate law enforcement agency, which shall
conduct an investigation of the alleged abuse or neglect if a violation of a criminal statute
is alleged.

(b) The local agency may rely on the fact-finding efforts of the law enforcement
investigation conducted under this subdivision to make a determination whether or not
threatened injury or other maltreatment has occurred under subdivision 2 if an alleged
offender has minor children or lives with minors.
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(c) The local welfare agency shall offer appropriate social services for the purpose of
safeguarding and enhancing the welfare of the abused or neglected minor.

Subd. 10b. Duties of commissioner; neglect or abuse in facility. (a) This section
applies to the commissioners of human services, health, and education. The
commissioner of the agency responsible for assessing or investigating the report shall
immediately assess or investigate if the report alleges that:

(1) a child who is in the care of a facility as defined in subdivision 2 is neglected,
physically abused, sexually abused, or is the victim of maltreatment in a facility by an
individual in that facility, or has been so neglected or abused, or been the victim of
maltreatment in a facility by an individual in that facility within the three years preceding
the report; or

(2) a child was neglected, physically abused, sexually abused, or is the victim of
maltreatment in a facility by an individual in a facility defined in subdivision 2, while in
the care of that facility within the three years preceding the report.

The commissioner of the agency responsible for assessing or investigating the report shall
arrange for the transmittal to the commissioner of reports received by local agencies and
may delegate to a local welfare agency the duty to investigate reports. In conducting an
investigation under this section, the commissioner has the powers and duties specified for
local welfare agencies under this section. The commissioner of the agency responsible for
assessing or investigating the report or local welfare agency may interview any children
who are or have been in the care of a facility under investigation and their parents,
guardians, or legal custodians.

(b) Prior to any interview, the commissioner of the agency responsible for assessing or
investigating the report or local welfare agency shall notify the parent, guardian, or legal
custodian of a child who will be interviewed in the manner provided for in subdivision
10d, paragraph (a). If reasonable efforts to reach the parent, guardian, or legal custodian
of a child in an out-of-home placement have failed, the child may be interviewed if there
is reason to believe the interview is necessary to protect the child or other children in the
facility. The commissioner of the agency responsible for assessing or investigating the
report or local agency must provide the information required in this subdivision to the
parent, guardian, or legal custodian of a child interviewed without parental notification as
soon as possible after the interview. When the investigation is completed, any parent,
guardian, or legal custodian notified under this subdivision shall receive the written
memorandum provided for in subdivision 10d, paragraph (c).

(c¢) In conducting investigations under this subdivision the commissioner or local welfare
agency shall obtain access to information consistent with subdivision 10, paragraphs (h),
(1), and (j). In conducting assessments or investigations under this subdivision, the
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commissioner of education shall obtain access to reports and investigative data that are
relevant to a report of maltreatment and are in the possession of a school facility as
defined in subdivision 2, paragraph (i), notwithstanding the classification of the data as
educational or personnel data under chapter 13. This includes, but is not limited to,
school investigative reports, information concerning the conduct of school personnel
alleged to have committed maltreatment of students, information about witnesses, and
any protective or corrective action taken by the school facility regarding the school
personnel alleged to have committed maltreatment.

(d) The commissioner may request assistance from the local social services agency.

Subd. 10c. Duties of local social service agency upon receipt of report of medical
neglect. If the report alleges medical neglect as defined in section 260C.007, subdivision
6, clause (5), the local welfare agency shall, in addition to its other duties under this
section, immediately consult with designated hospital staff and with the parents of the
infant to verify that appropriate nutrition, hydration, and medication are being provided;
and shall immediately secure an independent medical review of the infant's medical
charts and records and, if necessary, seek a court order for an independent medical
examination of the infant. If the review or examination leads to a conclusion of medical
neglect, the agency shall intervene on behalf of the infant by initiating legal proceedings
under section 260C.141 and by filing an expedited motion to prevent the withholding of
medically indicated treatment.

Subd. 10d. Notification of neglect or abuse in facility. (a) When a report is received
that alleges neglect, physical abuse, sexual abuse, or maltreatment of a child while in the
care of a licensed or unlicensed day care facility, residential facility, agency, hospital,
sanitarium, or other facility or institution required to be licensed according to sections
144.50 to 144.58; 241.021; or 245A.01 to 245A.16; or chapter 245B, or a school as
defined in sections 120A.05, subdivisions 9, 11, and 13; and 124D.10; or a nonlicensed
personal care provider organization as defined in section 256B.04, subdivision 16, and
256B.0625, subdivision 19a, the commissioner of the agency responsible for assessing or
investigating the report or local welfare agency investigating the report shall provide the
following information to the parent, guardian, or legal custodian of a child alleged to
have been neglected, physically abused, sexually abused, or the victim of maltreatment of
a child in the facility: the name of the facility; the fact that a report alleging neglect,
physical abuse, sexual abuse, or maltreatment of a child in the facility has been received;
the nature of the alleged neglect, physical abuse, sexual abuse, or maltreatment of a child
in the facility; that the agency is conducting an assessment or investigation; any
protective or corrective measures being taken pending the outcome of the investigation;
and that a written memorandum will be provided when the investigation is completed.

(b) The commissioner of the agency responsible for assessing or investigating the report
or local welfare agency may also provide the information in paragraph (a) to the parent,
guardian, or legal custodian of any other child in the facility if the investigative agency
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knows or has reason to believe the alleged neglect, physical abuse, sexual abuse, or
maltreatment of a child in the facility has occurred. In determining whether to exercise
this authority, the commissioner of the agency responsible for assessing or investigating
the report or local welfare agency shall consider the seriousness of the alleged neglect,
physical abuse, sexual abuse, or maltreatment of a child in the facility; the number of
children allegedly neglected, physically abused, sexually abused, or victims of
maltreatment of a child in the facility; the number of alleged perpetrators; and the length
of the investigation. The facility shall be notified whenever this discretion is exercised.

(c) When the commissioner of the agency responsible for assessing or investigating the
report or local welfare agency has completed its investigation, every parent, guardian, or
legal custodian previously notified of the investigation by the commissioner or local
welfare agency shall be provided with the following information in a written
memorandum: the name of the facility investigated; the nature of the alleged neglect,
physical abuse, sexual abuse, or maltreatment of a child in the facility; the investigator's
name; a summary of the investigation findings; a statement whether maltreatment was
found; and the protective or corrective measures that are being or will be taken. The
memorandum shall be written in a manner that protects the identity of the reporter and
the child and shall not contain the name, or to the extent possible, reveal the identity of
the alleged perpetrator or of those interviewed during the investigation. If maltreatment is
determined to exist, the commissioner or local welfare agency shall also provide the
written memorandum to the parent, guardian, or legal custodian of each child in the
facility who had contact with the individual responsible for the maltreatment. When the
facility is the responsible party for maltreatment, the commissioner or local welfare
agency shall also provide the written memorandum to the parent, guardian, or legal
custodian of each child who received services in the population of the facility where the
maltreatment occurred. This notification must be provided to the parent, guardian, or
legal custodian of each child receiving services from the time the maltreatment occurred
until either the individual responsible for maltreatment is no longer in contact with a child
or children in the facility or the conclusion of the investigation. In the case of
maltreatment within a school facility, as defined in sections 120A.05, subdivisions 9, 11,
and 13, and 124D.10, the commissioner of education need not provide notification to
parents, guardians, or legal custodians of each child in the facility, but shall, within ten
days after the investigation is completed, provide written notification to the parent,
guardian, or legal custodian of any student alleged to have been maltreated. The
commissioner of education may notify the parent, guardian, or legal custodian of any
student involved as a witness to alleged maltreatment.

Subd. 10e. Determinations. (a) The local welfare agency shall conclude the family
assessment or the investigation within 45 days of the receipt of a report. The conclusion
of the assessment or investigation may be extended to permit the completion of a criminal
investigation or the receipt of expert information requested within 45 days of the receipt
of the report.
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(b) After conducting a family assessment, the local welfare agency shall determine
whether services are needed to address the safety of the child and other family members
and the risk of subsequent maltreatment.

(c) After conducting an investigation, the local welfare agency shall make two
determinations: first, whether maltreatment has occurred; and second, whether child
protective services are needed.

(d) If the commissioner of education conducts an assessment or investigation, the
commissioner shall determine whether maltreatment occurred and what corrective or
protective action was taken by the school facility. If a determination is made that
maltreatment has occurred, the commissioner shall report to the employer, the school
board, and any appropriate licensing entity the determination that maltreatment occurred
and what corrective or protective action was taken by the school facility. In all other
cases, the commissioner shall inform the school board or employer that a report was
received, the subject of the report, the date of the initial report, the category of
maltreatment alleged as defined in paragraph (f), the fact that maltreatment was not
determined, and a summary of the specific reasons for the determination.

(e) When maltreatment is determined in an investigation involving a facility, the
investigating agency shall also determine whether the facility or individual was
responsible, or whether both the facility and the individual were responsible for the
maltreatment using the mitigating factors in paragraph (i). Determinations under this
subdivision must be made based on a preponderance of the evidence and are private data
on individuals or nonpublic data as maintained by the commissioner of education.

(f) For the purposes of this subdivision, “maltreatment” means any of the following acts
Or Omissions:

(1) physical abuse as defined in subdivision 2, paragraph (g);

(2) neglect as defined in subdivision 2, paragraph (f);

(3) sexual abuse as defined in subdivision 2, paragraph (d);

(4) mental injury as defined in subdivision 2, paragraph (m); or

(5) maltreatment of a child in a facility as defined in subdivision 2, paragraph (i).

(g) For the purposes of this subdivision, a determination that child protective services are
needed means that the local welfare agency has documented conditions during the
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assessment or investigation sufficient to cause a child protection worker, as defined in
section 626.559, subdivision 1, to conclude that a child is at significant risk of
maltreatment if protective intervention is not provided and that the individuals
responsible for the child's care have not taken or are not likely to take actions to protect
the child from maltreatment or risk of maltreatment.

(h) This subdivision does not mean that maltreatment has occurred solely because the
child's parent, guardian, or other person responsible for the child's care in good faith
selects and depends upon spiritual means or prayer for treatment or care of disease or
remedial care of the child, in lieu of medical care. However, if lack of medical care may
result in serious danger to the child's health, the local welfare agency may ensure that
necessary medical services are provided to the child.

(1) When determining whether the facility or individual is the responsible party, or
whether both the facility and the individual are responsible for determined maltreatment
in a facility, the investigating agency shall consider at least the following mitigating
factors:

(1) whether the actions of the facility or the individual caregivers were according to, and
followed the terms of, an erroneous physician order, prescription, individual care plan, or
directive; however, this is not a mitigating factor when the facility or caregiver was
responsible for the issuance of the erroneous order, prescription, individual care plan, or
directive or knew or should have known of the errors and took no reasonable measures to
correct the defect before administering care;

(2) comparative responsibility between the facility, other caregivers, and requirements
placed upon an employee, including the facility's compliance with related regulatory
standards and the adequacy of facility policies and procedures, facility training, an
individual's participation in the training, the caregiver's supervision, and facility staffing
levels and the scope of the individual employee's authority and discretion; and

(3) whether the facility or individual followed professional standards in exercising
professional judgment.

The evaluation of the facility's responsibility under clause (2) must not be based on the
completeness of the risk assessment or risk reduction plan required under section
245A.66, but must be based on the facility's compliance with the regulatory standards for
policies and procedures, training, and supervision as cited in Minnesota Statutes and
Minnesota Rules.

(j) Notwithstanding paragraph (i), when maltreatment is determined to have been
committed by an individual who is also the facility license holder, both the individual and
the facility must be determined responsible for the maltreatment, and both the
220
National Center for Prosecution of Child Abuse
National District Attorneys Association



background study disqualification standards under section 245C.15, subdivision 4, and
the licensing actions under sections 245A.06 or 245A.07 apply.

(k) Individual counties may implement more detailed definitions or criteria that indicate
which allegations to investigate, as long as a county's policies are consistent with the
definitions in the statutes and rules and are approved by the county board. Each local
welfare agency shall periodically inform mandated reporters under subdivision 3 who
work in the county of the definitions of maltreatment in the statutes and rules and any
additional definitions or criteria that have been approved by the county board.

Subd. 10f. Notice of determinations. Within ten working days of the conclusion of a
family assessment, the local welfare agency shall notify the parent or guardian of the
child of the need for services to address child safety concerns or significant risk of
subsequent child maltreatment. The local welfare agency and the family may also jointly
agree that family support and family preservation services are needed. Within ten
working days of the conclusion of an investigation, the local welfare agency or agency
responsible for assessing or investigating the report shall notify the parent or guardian of
the child, the person determined to be maltreating the child, and if applicable, the director
of the facility, of the determination and a summary of the specific reasons for the
determination. When the investigation involves a child foster care setting that is
monitored by a private licensing agency under section 245A.16, the local welfare agency
responsible for assessing or investigating the report shall notify the private licensing
agency of the determination and shall provide a summary of the specific reasons for the
determination. The notice to the private licensing agency must include identifying private
data, but not the identity of the reporter of maltreatment. The notice must also include a
certification that the information collection procedures under subdivision 10, paragraphs
(h), (1), and (j), were followed and a notice of the right of a data subject to obtain access
to other private data on the subject collected, created, or maintained under this section. In
addition, the notice shall include the length of time that the records will be kept under
subdivision 11c. The investigating agency shall notify the parent or guardian of the child
who is the subject of the report, and any person or facility determined to have maltreated
a child, of their appeal or review rights under this section or section 256.022. The notice
must also state that a finding of maltreatment may result in denial of a license application
or background study disqualification under chapter 245C related to employment or
services that are licensed by the Department of Human Services under chapter 245A, the
Department of Health under chapter 144 or 144A, the Department of Corrections under
section 241.021, and from providing services related to an unlicensed personal care
provider organization under chapter 256B.

Subd. 10g. Interstate data exchange. All reports and records created, collected, or
maintained under this section by a local social service agency or law enforcement agency
may be disclosed to a local social service or other child welfare agency of another state
when the agency certifies that:
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(1) the reports and records are necessary in order to conduct an investigation of actions
that would qualify as sexual abuse, physical abuse, or neglect under this section; and

(2) the reports and records will be used only for purposes of a child protection assessment
or investigation and will not be further disclosed to any other person or agency.

The local social service agency or law enforcement agency in this state shall keep a
record of all records or reports disclosed pursuant to this subdivision and of any agency
to which the records or reports are disclosed. If in any case records or reports are
disclosed before a determination is made under subdivision 10e, or a disposition of any
criminal proceedings is reached, the local social service agency or law enforcement
agency in this state shall forward the determination or disposition to any agency that has
received any report or record under this subdivision.

Subd. 10h. Child abuse data; release to family court services. The responsible
authority or its designee of a local welfare agency may release private or confidential data
on an active case involving assessment or investigation of actions that are defined as
sexual abuse, physical abuse, or neglect under this section to a court services agency if:

(1) the court services agency has an active case involving a common client or clients who
are the subject of the data; and

(2) the data are necessary for the court services agency to effectively process the court
services' case, including investigating or performing other duties relating to the case
required by law.

The data disclosed under this subdivision may be used only for purposes of the active
court services case described in clause (1) and may not be further disclosed to any other
person or agency, except as authorized by law.

Subd. 10i. Administrative reconsideration; review panel. (a) Administrative
reconsideration is not applicable in family assessments since no determination concerning
maltreatment is made. For investigations, except as provided under paragraph (e), an
individual or facility that the commissioner of human services, a local social service
agency, or the commissioner of education determines has maltreated a child, an interested
person acting on behalf of the child, regardless of the determination, who contests the
investigating agency's final determination regarding maltreatment, may request the
investigating agency to reconsider its final determination regarding maltreatment. The
request for reconsideration must be submitted in writing to the investigating agency
within 15 calendar days after receipt of notice of the final determination regarding
maltreatment or, if the request is made by an interested person who is not entitled to
notice, within 15 days after receipt of the notice by the parent or guardian of the child. If
mailed, the request for reconsideration must be postmarked and sent to the investigating
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agency within 15 calendar days of the individual's or facility's receipt of the final
determination. If the request for reconsideration is made by personal service, it must be
received by the investigating agency within 15 calendar days after the individual's or
facility's receipt of the final determination. Effective January 1, 2002, an individual who
was determined to have maltreated a child under this section and who was disqualified on
the basis of serious or recurring maltreatment under sections 245C.14 and 245C.15, may
request reconsideration of the maltreatment determination and the disqualification. The
request for reconsideration of the maltreatment determination and the disqualification
must be submitted within 30 calendar days of the individual's receipt of the notice of
disqualification under sections 245C.16 and 245C.17. If mailed, the request for
reconsideration of the maltreatment determination and the disqualification must be
postmarked and sent to the investigating agency within 30 calendar days of the
individual's receipt of the maltreatment determination and notice of disqualification. If
the request for reconsideration is made by personal service, it must be received by the
investigating agency within 30 calendar days after the individual's receipt of the notice of
disqualification.

(b) Except as provided under paragraphs (e) and (f), if the investigating agency denies the
request or fails to act upon the request within 15 working days after receiving the request
for reconsideration, the person or facility entitled to a fair hearing under section 256.045
may submit to the commissioner of human services or the commissioner of education a
written request for a hearing under that section. Section 256.045 also governs hearings
requested to contest a final determination of the commissioner of education. For reports
involving maltreatment of a child in a facility, an interested person acting on behalf of the
child may request a review by the Child Maltreatment Review Panel under section
256.022 if the investigating agency denies the request or fails to act upon the request or if
the interested person contests a reconsidered determination. The investigating agency
shall notify persons who request reconsideration of their rights under this paragraph. The
request must be submitted in writing to the review panel and a copy sent to the
investigating agency within 30 calendar days of receipt of notice of a denial of a request
for reconsideration or of a reconsidered determination. The request must specifically
identify the aspects of the agency determination with which the person is dissatisfied.

(c) If, as a result of a reconsideration or review, the investigating agency changes the
final determination of maltreatment, that agency shall notify the parties specified in
subdivisions 10b, 10d, and 10f.

(d) Except as provided under paragraph (f), if an individual or facility contests the
investigating agency's final determination regarding maltreatment by requesting a fair
hearing under section 256.045, the commissioner of human services shall assure that the
hearing is conducted and a decision is reached within 90 days of receipt of the request for
a hearing. The time for action on the decision may be extended for as many days as the
hearing is postponed or the record is held open for the benefit of either party.
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(e) If an individual was disqualified under sections 245C.14 and 245C.15, on the basis of
a determination of maltreatment, which was serious or recurring, and the individual has
requested reconsideration of the maltreatment determination under paragraph (a) and
requested reconsideration of the disqualification under sections 245C.21 to 245C.27,
reconsideration of the maltreatment determination and reconsideration of the
disqualification shall be consolidated into a single reconsideration. If reconsideration of
the maltreatment determination is denied and the individual remains disqualified
following a reconsideration decision, the individual may request a fair hearing under
section 256.045. If an individual requests a fair hearing on the maltreatment
determination and the disqualification, the scope of the fair hearing shall include both the
maltreatment determination and the disqualification.

(f) If a maltreatment determination or a disqualification based on serious or recurring
maltreatment is the basis for a denial of a license under section 245A.05 or a licensing
sanction under section 245A.07, the license holder has the right to a contested case
hearing under chapter 14 and Minnesota Rules, parts 1400.8505 to 1400.8612. As
provided for under section 245A.08, subdivision 2a, the scope of the contested case
hearing shall include the maltreatment determination, disqualification, and licensing
sanction or denial of a license. In such cases, a fair hearing regarding the maltreatment
determination and disqualification shall not be conducted under section 256.045. Except
for family child care and child foster care, reconsideration of a maltreatment
determination as provided under this subdivision, and reconsideration of a
disqualification as provided under section 245C.22, shall also not be conducted when:

(1) a denial of a license under section 245A.05 or a licensing sanction under section
245A.07, 1s based on a determination that the license holder is responsible for
maltreatment or the disqualification of a license holder based on serious or recurring
maltreatment;

(2) the denial of a license or licensing sanction is issued at the same time as the
maltreatment determination or disqualification; and

(3) the license holder appeals the maltreatment determination or disqualification, and
denial of a license or licensing sanction.

Notwithstanding clauses (1) to (3), if the license holder appeals the maltreatment
determination or disqualification, but does not appeal the denial of a license or a licensing
sanction, reconsideration of the maltreatment determination shall be conducted under
sections 626.556, subdivision 101, and 626.557, subdivision 9d, and reconsideration of
the disqualification shall be conducted under section 245C.22. In such cases, a fair
hearing shall also be conducted as provided under sections 245C.27, 626. 556,
subdivision 10i, and 626.557, subdivision 9d.
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If the disqualified subject is an individual other than the license holder and upon whom a
background study must be conducted under chapter 245C, the hearings of all parties may
be consolidated into a single contested case hearing upon consent of all parties and the
administrative law judge.

(g) For purposes of this subdivision, “interested person acting on behalf of the child”
means a parent or legal guardian; stepparent; grandparent; guardian ad litem; adult
stepbrother, stepsister, or sibling; or adult aunt or uncle; unless the person has been
determined to be the perpetrator of the maltreatment.

Subd. 10j. Release of data to mandated reporters. A local social services or child
protection agency, or the agency responsible for assessing or investigating the report of
maltreatment, may provide relevant private data on individuals obtained under this
section to mandated reporters who have an ongoing responsibility for the health,
education, or welfare of a child affected by the data, in the best interests of the child.
Mandated reporters with ongoing responsibility for the health, education, or welfare of a
child affected by the data include the child's teachers or other appropriate school
personnel, foster parents, health care providers, respite care workers, therapists, social
workers, child care providers, residential care staff, crisis nursery staff, probation
officers, and court services personnel. Under this section, a mandated reporter need not
have made the report to be considered a person with ongoing responsibility for the health,
education, or welfare of a child affected by the data. Data provided under this section
must be limited to data pertinent to the individual's responsibility for caring for the child.

Subd. 10k. Release of certain investigative records to other counties. Records
maintained under subdivision 11c¢, paragraph (a), may be shared with another local
welfare agency that requests the information because it is conducting an investigation
under this section of the subject of the records.

Subd. 101. Documentation. When a case is closed that has been open for services, the
local welfare agency shall document the outcome of the family assessment or
investigation, including a description of services provided and the removal or reduction
of risk to the child, if it existed.

Subd. 10m. Provision of child protective services. The local welfare agency shall
create a written plan, in collaboration with the family whenever possible, within 30 days
of the determination that child protective services are needed or upon joint agreement of
the local welfare agency and the family that family support and preservation services are
needed. Child protective services for a family are voluntary unless ordered by the court.

Subd. 11. Records. (a) Except as provided in paragraph (b) or (d) and subdivisions 10b,
10d, 10g, and 11b, all records concerning individuals maintained by a local welfare
agency or agency responsible for assessing or investigating the report under this section,
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including any written reports filed under subdivision 7, shall be private data on
individuals, except insofar as copies of reports are required by subdivision 7 to be sent to
the local police department or the county sheriff. All records concerning determinations
of maltreatment by a facility are nonpublic data as maintained by the Department of
Education, except insofar as copies of reports are required by subdivision 7 to be sent to
the local police department or the county sheriff. Reports maintained by any police
department or the county sheriff shall be private data on individuals except the reports
shall be made available to the investigating, petitioning, or prosecuting authority,
including county medical examiners or county coroners. Section 13.82. subdivisions 8§, 9,
and 14, apply to law enforcement data other than the reports. The local social services
agency or agency responsible for assessing or investigating the report shall make
available to the investigating, petitioning, or prosecuting authority, including county
medical examiners or county coroners or their professional delegates, any records which
contain information relating to a specific incident of neglect or abuse which is under
investigation, petition, or prosecution and information relating to any prior incidents of
neglect or abuse involving any of the same persons. The records shall be collected and
maintained in accordance with the provisions of chapter 13. In conducting investigations
and assessments pursuant to this section, the notice required by section 13.04, subdivision
2, need not be provided to a minor under the age of ten who is the alleged victim of abuse
or neglect. An individual subject of a record shall have access to the record in accordance
with those sections, except that the name of the reporter shall be confidential while the
report is under assessment or investigation except as otherwise permitted by this
subdivision. Any person conducting an investigation or assessment under this section
who intentionally discloses the identity of a reporter prior to the completion of the
investigation or assessment is guilty of a misdemeanor. After the assessment or
investigation is completed, the name of the reporter shall be confidential. The subject of
the report may compel disclosure of the name of the reporter only with the consent of the
reporter or upon a written finding by the court that the report was false and that there is
evidence that the report was made in bad faith. This subdivision does not alter disclosure
responsibilities or obligations under the Rules of Criminal Procedure.

(b) Upon request of the legislative auditor, data on individuals maintained under this
section must be released to the legislative auditor in order for the auditor to fulfill the
auditor's duties under section 3.971. The auditor shall maintain the data in accordance
with chapter 13.

(c) The commissioner of education must be provided with all requested data that are
relevant to a report of maltreatment and are in possession of a school facility as defined in
subdivision 2, paragraph (i), when the data is requested pursuant to an assessment or
investigation of a maltreatment report of a student in a school. If the commissioner of
education makes a determination of maltreatment involving an individual performing
work within a school facility who is licensed by a board or other agency, the
commissioner shall provide necessary and relevant information to the licensing entity to
enable the entity to fulfill its statutory duties. Notwithstanding section 13.03, subdivision
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4, data received by a licensing entity under this paragraph are governed by section 13.41
or other applicable law governing data of the receiving entity, except that this section
applies to the classification of and access to data on the reporter of the maltreatment.

(d) The investigating agency shall exchange not public data with the Child Maltreatment
Review Panel under section 256.022 if the data are pertinent and necessary for a review
requested under section 256.022. Upon completion of the review, the not public data
received by the review panel must be returned to the investigating agency.

Subd. 11a. Disclosure of information not required in certain cases. When
interviewing a minor under subdivision 10, an individual does not include the parent or
guardian of the minor for purposes of section 13.04, subdivision 2, when the parent or
guardian is the alleged perpetrator of the abuse or neglect.

Subd. 11b. Data received from law enforcement. Active law enforcement investigative
data received by a local welfare agency or agency responsible for assessing or
investigating the report under this section are confidential data on individuals. When this
data become inactive in the law enforcement agency, the data are private data on
individuals.

Subd. 11c. Welfare, court services agency, and school records maintained.
Notwithstanding sections 138.163 and 138.17, records maintained or records derived
from reports of abuse by local welfare agencies, agencies responsible for assessing or
investigating the report, court services agencies, or schools under this section shall be
destroyed as provided in paragraphs (a) to (d) by the responsible authority.

(a) For family assessment cases and cases where an investigation results in no
determination of maltreatment or the need for child protective services, the assessment or
investigation records must be maintained for a period of four years. Records under this
paragraph may not be used for employment, background checks, or purposes other than
to assist in future risk and safety assessments.

(b) All records relating to reports which, upon investigation, indicate either maltreatment
or a need for child protective services shall be maintained for at least ten years after the
date of the final entry in the case record.

(c) All records regarding a report of maltreatment, including any notification of intent to
interview which was received by a school under subdivision 10, paragraph (d), shall be
destroyed by the school when ordered to do so by the agency conducting the assessment
or investigation. The agency shall order the destruction of the notification when other
records relating to the report under investigation or assessment are destroyed under this
subdivision.
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(d) Private or confidential data released to a court services agency under subdivision 10h
must be destroyed by the court services agency when ordered to do so by the local
welfare agency that released the data. The local welfare agency or agency responsible for
assessing or investigating the report shall order destruction of the data when other records
relating to the assessment or investigation are destroyed under this subdivision.

Subd. 11d. Disclosure in child fatality or near-fatality cases. (a) The definitions in this
paragraph apply to this section.

(1) “Child fatality” means the death of a child from suspected abuse, neglect, or
maltreatment.

(2) “Near fatality” means a case in which a physician determines that a child is in serious
or critical condition as the result of sickness or injury caused by suspected abuse, neglect,
or maltreatment.

(3) “Findings and information” means a written summary described in paragraph (c) of
actions taken or services rendered by a local social services agency following receipt of a
report.

(b) Notwithstanding any other provision of law and subject to this subdivision, a public
agency shall disclose to the public, upon request, the findings and information related to a
child fatality or near fatality if:

(1) a person is criminally charged with having caused the child fatality or near fatality; or

(2) a county attorney certifies that a person would have been charged with having caused
the child fatality or near fatality but for that person's death.

(c) Findings and information disclosed under this subdivision consist of a written
summary that includes any of the following information the agency is able to provide:

(1) the dates, outcomes, and results of any actions taken or services rendered;

(2) the results of any review of the state child mortality review panel, a local child
mortality review panel, a local community child protection team, or any public agency;
and

(3) confirmation of the receipt of all reports, accepted or not accepted, by the local
welfare agency for assessment of suspected child abuse, neglect, or maltreatment,
including confirmation that investigations were conducted, the results of the
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investigations, a description of the conduct of the most recent investigation and the
services rendered, and a statement of the basis for the agency's determination.

(d) Nothing in this subdivision authorizes access to the private data in the custody of a
local social services agency, or the disclosure to the public of the records or content of
any psychiatric, psychological, or therapeutic evaluations, or the disclosure of
information that would reveal the identities of persons who provided information related
to suspected abuse, neglect, or maltreatment of the child.

(e) A person whose request is denied may apply to the appropriate court for an order
compelling disclosure of all or part of the findings and information of the public agency.
The application must set forth, with reasonable particularity, factors supporting the
application. The court has jurisdiction to issue these orders. Actions under this section
must be set down for immediate hearing, and subsequent proceedings in those actions
must be given priority by the appellate courts.

(f) A public agency or its employees acting in good faith in disclosing or declining to
disclose information under this section are immune from criminal or civil liability that
might otherwise be incurred or imposed for that action.

Subd. 12. Duties of facility operators. Any operator, employee, or volunteer worker at
any facility who intentionally neglects, physically abuses, or sexually abuses any child in
the care of that facility may be charged with a violation of section 609.255, 609.377, or
609.378. Any operator of a facility who knowingly permits conditions to exist which
result in neglect, physical abuse, sexual abuse, or maltreatment of a child in a facility
while in the care of that facility may be charged with a violation of section 609.378. The
facility operator shall inform all mandated reporters employed by or otherwise associated
with the facility of the duties required of mandated reporters and shall inform all
mandatory reporters of the prohibition against retaliation for reports made in good faith
under this section.

Subd. 13. Repealed by Laws 1988, ¢. 625, § 9.

Subd. 14. Conflict of interest. (a) A potential conflict of interest related to assisting in
an assessment under this section resulting in a direct or shared financial interest with a
child abuse and neglect treatment provider or resulting from a personal or family
relationship with a party in the investigation must be considered by the local welfare
agency in an effort to prevent unethical relationships.

(b) A person who conducts an assessment under this section or section 626.5561 may not
have:
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(1) any direct or shared financial interest or referral relationship resulting in a direct
shared financial gain with a child abuse and neglect treatment provider; or

(2) a personal or family relationship with a party in the investigation.

If an independent assessor is not available, the person responsible for making the
determination under this section may use the services of an assessor with a financial
interest, referral, or personal or family relationship.

Subd. 15. Auditing. The commissioner of human services shall regularly audit for
accuracy the data reported by counties on maltreatment of minors.

MINN. STAT. § 626.5561 (2009). REPORTING OF PRENATAL EXPOSURE TO CONTROLLED
SUBSTANCES.

Subdivision 1. Reports required. (a) Except as provided in paragraph (b), a person
mandated to report under section 626.556, subdivision 3, shall immediately report to the
local welfare agency if the person knows or has reason to believe that a woman is
pregnant and has used a controlled substance for a nonmedical purpose during the
pregnancy, including, but not limited to, tetrahydrocannabinol, or has consumed alcoholic
beverages during the pregnancy in any way that is habitual or excessive.

(b) A health care professional or a social service professional who is mandated to report
under section 626.556, subdivision 3, is exempt from reporting under paragraph (a) a
woman's use or consumption of tetrahydrocannabinol or alcoholic beverages during
pregnancy if the professional is providing the woman with prenatal care or other
healthcare services.

(c) Any person may make a voluntary report if the person knows or has reason to believe
that a woman is pregnant and has used a controlled substance for a nonmedical purpose
during the pregnancy, including, but not limited to, tetrahydrocannabinol, or has
consumed alcoholic beverages during the pregnancy in any way that is habitual or
excessive. An oral report shall be made immediately by telephone or otherwise. An oral
report made by a person required to report shall be followed within 72 hours, exclusive of
weekends and holidays, by a report in writing to the local welfare agency. Any report
shall be of sufficient content to identify the pregnant woman, the nature and extent of the
use, if known, and the name and address of the reporter.

(d) For purposes of this section, “prenatal care” means the comprehensive package of
medical and psychological support provided throughout the pregnancy.
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Subd. 2. Local welfare agency. Upon receipt of a report required under subdivision 1,
the local welfare agency shall immediately conduct an appropriate assessment and offer
services indicated under the circumstances. Services offered may include, but are not
limited to, a referral for chemical dependency assessment, a referral for chemical
dependency treatment if recommended, and a referral for prenatal care. The local welfare
agency may also take any appropriate action under chapter 253B, including seeking an
emergency admission under section 253B.05. The local welfare agency shall seek an
emergency admission under section 253B.05 if the pregnant woman refuses
recommended voluntary services or fails recommended treatment.

Subd. 3. Related provisions. Reports under this section are governed by section
626.556, subdivisions 4, 4a, 5, 6, 8, and 11.

Subd. 4. Controlled substances. For purposes of this section and section 626.5562,
“controlled substance” means a controlled substance listed in section 253B.02,
subdivision 2.

Subd. 5. Immunity. (a) A person making a voluntary or mandated report under
subdivision 1 or assisting in an assessment under subdivision 2 is immune from any civil
or criminal liability that otherwise might result from the person's actions, if the person is
acting in good faith.

(b) This subdivision does not provide immunity to any person for failure to make a
required report or for committing neglect, physical abuse, or sexual abuse of a child.

Minn. Stat. § 626.5562 (2011). TOXOLOGY TESTS REQUIRED.

Subdivision 1. Test; report. A physician shall administer a toxicology test to a pregnant
woman under the physician's care or to a woman under the physician's care within eight
hours after delivery to determine whether there is evidence that she has ingested a
controlled substance, if the woman has obstetrical complications that are a medical
indication of possible use of a controlled substance for a nonmedical purpose. If the test
results are positive, the physician shall report the results under section 626.5561. A
negative test result does not eliminate the obligation to report under section 626.5561, if
other evidence gives the physician reason to believe the patient has used a controlled
substance for a nonmedical purpose.

Subd. 2. Newborns. A physician shall administer to each newborn infant born under the
physician's care a toxicology test to determine whether there is evidence of prenatal
exposure to a controlled substance, if the physician has reason to believe based on a
medical assessment of the mother or the infant that the mother used a controlled
substance for a nonmedical purpose during the pregnancy. If the test results are positive,
the physician shall report the results as neglect under section 626.556. A negative test
result does not eliminate the obligation to report under section 626.556 if other medical
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evidence of prenatal exposure to a controlled substance is present.

Subd. 3. Report to Department of Health. Physicians shall report to the Department of
Health the results of tests performed under subdivisions 1 and 2. A report shall be made
on the certificate of live birth medical supplement or the report of fetal death medical
supplement filed on or after February 1, 1991. The reports are medical data under section
13.384.

Subd. 4. Immunity from liability. Any physician or other medical personnel
administering a toxicology test to determine the presence of a controlled substance in a
pregnant woman, in a woman within eight hours after delivery, or in a child at birth or
during the first month of life is immune from civil or criminal liability arising from
administration of the test, if the physician ordering the test believes in good faith that the
test is required under this section and the test is administered in accordance with an
established protocol and reasonable medical practice.

Subd. 5. Reliability of tests. A positive test result reported under this section must be
obtained from a confirmatory test performed by a drug testing laboratory which meets the
requirements of section 181.953, and must be performed according to the requirements
for performance of confirmatory tests imposed by the licensing, accreditation, or
certification program listed in section 181.953, subdivision 1, in which the laboratory
participates.

MISSISSIPPI

Miss. Code Ann. § 41-29-313 (2011). PRECURSOR CHEMICALS OR DRUGS;
PRESUMPTION; UNLAWFUL MANUFACTURE OF CONTROLLED SUBSTANCES; OFFENSES;
PENALTIES

(1) (a) Except as authorized in this section and in Section 41-29-315, it is unlawful for
any person to knowingly or intentionally:

(1) Purchase, possess, transfer, manufacture, attempt to manufacture or distribute any
two (2) or more of the listed precursor chemicals or drugs in any amount with the intent
to unlawfully manufacture a controlled substance;

(11) Purchase, possess, transfer, manufacture, attempt to manufacture or distribute any
two (2) or more of the listed precursor chemicals or drugs in any amount, knowing, or
under circumstances where one reasonably should know, that the listed precursor
chemical or drug will be used to unlawfully manufacture a controlled substance;

(b) The term "precursor drug or chemical" means a drug or chemical that, in addition to
legitimate uses, may be used in manufacturing a controlled substance in violation of this
chapter. The term includes any salt, optical isomer or salt of an optical isomer, whenever
the existence of a salt, optical isomer or salt of optical isomer is possible within the
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specific chemical designation. The chemicals or drugs listed in this section are included
by whatever official, common, usual, chemical or trade name designated. A "precursor
drug or chemical" includes, but is not limited to, the following:

(1) Ether;

(i1) Anhydrous ammonia;

(111)) Ammonium nitrate;

(iv) Pseudoephedrine;

(v) Ephedrine;

(vi) Denatured alcohol (Ethanol);

(vii) Lithium;

(viii) Freon;

(ix) Hydrochloric acid;

(x) Hydriodic acid,

(x1) Red phosphorous;

(xi1) Iodine;

(xii1) Sodium metal;

(xiv) Sodium hydroxide;

(xv) Muriatic acid;

(xvi) Sulfuric acid;

(xvii) Hydrogen chloride gas;

(xviii) Potassium;

(xix) Methanol;

(xx) Isopropyl alcohol;

(xx1) Hydrogen peroxide;
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(xxi1) Hexanes;
(xxii1) Heptanes;
(xxiv) Acetone;
(xxv) Toluene;
(xxvi) Xylenes.

(c) Any person who violates this subsection (1), upon conviction, is guilty of a felony
and may be imprisoned for a period not to exceed thirty (30) years and shall be fined not
less than Five Thousand Dollars ($ 5,000.00) nor more than One Million Dollars ($
1,000,000.00), or both fine and imprisonment.

(2)(a) It is unlawful for any person to knowingly or intentionally steal or unlawfully take
or carry away any amount of anhydrous ammonia or to break, cut, or in any manner
damage the valve or locking mechanism on an anhydrous ammonia tank with the intent to
steal or unlawfully take or carry away anhydrous ammonia.

(b)(1) It is unlawful for any person to purchase, possess, transfer or distribute any
amount of anhydrous ammonia, knowing, or under circumstances where one reasonably
should know, that the anhydrous ammonia will be used to unlawfully manufacture a
controlled substance.

(i1) The possession of any amount of anhydrous ammonia in a container unauthorized
for containment of anhydrous ammonia pursuant to Section 75-57-9 shall be prima facie
evidence of intent to use the anhydrous ammonia to unlawfully manufacture a controlled
substance.

(c)(1) It is unlawful for any person to purchase, possess, transfer or distribute two
hundred fifty (250) dosage units or fifteen (15) grams in weight (dosage unit and weight
as defined in Section 41-29-139) of pseudoephedrine or ephedrine, knowing, or under
circumstances where one reasonably should know, that the pseudoephedrine or ephedrine
will be used to unlawfully manufacture a controlled substance.

(11) Except as provided in this subparagraph, possession of one or more products
containing more than twenty-four (24) grams of ephedrine or pseudoephedrine shall
constitute a rebuttable presumption of intent to use the product as a precursor to
methamphetamine or another controlled substance. The rebuttable presumption
established by this subparagraph shall not apply to the following persons who are
lawfully possessing the identified drug products in the course of legitimate business:

1. A retail distributor of the drug products described in this subparagraph possessing
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a valid business license or wholesaler;

2. A wholesale drug distributor, or its agents, licensed by the Mississippi State
Board of Pharmacy;

3. A manufacturer of drug products described in this subparagraph, or its agents,
licensed by the Mississippi State Board of Pharmacy;

4. A pharmacist licensed by the Mississippi State Board of Pharmacy; or

5. A licensed health-care professional possessing the drug products described in this
subparagraph (ii) in the course of carrying out his profession.

(d) Any person who violates this subsection (2), upon conviction, is guilty of a felony
and may be imprisoned for a period not to exceed five (5) years and shall be fined not
more than Five Thousand Dollars ($ 5,000.00), or both fine and imprisonment.

(3) Nothing in this section shall preclude any farmer from storing or using any of the
listed precursor drugs or chemicals listed in this section in the normal pursuit of farming
operations.

(4) Nothing in this section shall preclude any wholesaler, retailer or pharmacist from
possessing or selling the listed precursor drugs or chemicals in the normal pursuit of
business.

(5) Any person who violates the provisions of this section with children under the age of
eighteen (18) years present may be subject to a term of imprisonment or a fine, or both,
of twice that provided in this section.

(6) Any person who violates the provisions of this section when the offense occurs in any
hotel or apartment building or complex may be subject to a term of imprisonment or a
fine, or both, of twice that provided in this section. For the purposes of this subsection
(6), the following terms shall have the meanings ascribed to them:

(a) "Hotel" means a hotel, inn, motel, tourist court, apartment house, rooming house or
any other place where sleeping accommodations are furnished or offered for pay if four
(4) or more rooms are available for transient guests.

(b) "Apartment building" means any building having four (4) or more dwelling units,
including, without limitation, a condominium building.

(7) Any person who violates the provisions of this section who has in his possession any
firearm, either at the time of the commission of the offense or at the time any arrest is
made, may be subject to a term of imprisonment or a fine, or both, of twice that provided
in this section.
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(8) Any person who violates the provisions of this section upon any premises upon which
any booby trap has been installed or rigged may be subject to a term of imprisonment or a
fine, or both, of twice that provided in this section. For the purposes of this subsection,
the term "booby trap" means any concealed or camouflaged device designed to cause
bodily injury when triggered by any action of a person making contact with the device.
The term includes guns, ammunition or explosive devices attached to trip wires or other
triggering mechanisms, sharpened stakes, nails, spikes, electrical devices, lines or wires
with hooks attached, and devices designed for the production of toxic fumes or gases.

Miss. Code Ann. § 97-5-39 (2011). CHILD NEGLECT, DELINQUENCY OR ABUSE

(1)(a) Except as otherwise provided in this section, any parent, guardian or other person
who willfully commits any act or omits the performance of any duty, which act or
omission contributes to or tends to contribute to the neglect or delinquency of any child
or which act or omission results in the abuse of any child, as defined in Section 43-21-
105(m) of the Youth Court Law, or who knowingly aids any child in escaping or
absenting himself from the guardianship or custody of any person, agency or institution,
or knowingly harbors or conceals, or aids in harboring or concealing, any child who has
absented himself without permission from the guardianship or custody of any person,
agency or institution to which the child shall have been committed by the youth court
shall be guilty of a misdemeanor, and upon conviction shall be punished by a fine not to
exceed One Thousand Dollars ($1,000.00), or by imprisonment not to exceed one (1)
year in jail, or by both such fine and imprisonment.

(b) If the child's deprivation of necessary food, clothing, shelter, health care or
supervision appropriate to the child's age results in substantial harm to the child's
physical, mental or emotional health, the person may be sentenced to imprisonment for
not more than five (5) years or to payment of a fine of not more than Five Thousand
Dollars ($5,000.00), or both.

(c) A parent, legal guardian or other person who knowingly permits the continuing
physical or sexual abuse of a child is guilty of neglect of a child and may be sentenced to
imprisonment for not more than ten (10) years or to payment of a fine of not more than
Ten Thousand Dollars ($10,000.00), or both.

(2)(a) Any person who shall intentionally (1) burn any child, (ii) torture any child or, (ii1)
except in self-defense or in order to prevent bodily harm to a third party, whip, strike or
otherwise abuse or mutilate any child in such a manner as to cause serious bodily harm,
shall be guilty of felonious abuse of a child and, upon conviction, shall be sentenced to
imprisonment in the custody of the Department of Corrections for life or such lesser term
of imprisonment as the court may determine, but not less than ten (10) years. For any
second or subsequent conviction under this subsection, the person shall be sentenced to
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imprisonment for life.

(b)(1) A parent, legal guardian or caretaker who endangers a child's person or health by
knowingly causing or permitting the child to be present where any person is selling,
manufacturing or possessing immediate precursors or chemical substances with intent to
manufacture, sell or possess a controlled substance as prohibited under Section 41-29-139
or 41-29-313, 1s guilty of child endangerment and may be sentenced to imprisonment for
not more than ten (10) years or to payment of a fine of not more than Ten Thousand
Dollars ($10,000.00), or both.

(1) If the endangerment results in substantial harm to the child's physical, mental or
emotional health, the person may be sentenced to imprisonment for not more than twenty
(20) years or to payment of a fine of not more than Twenty Thousand Dollars
($20,000.00), or both.

(3) Nothing contained in this section shall prevent proceedings against the parent,
guardian or other person under any statute of this state or any municipal ordinance
defining any act as a crime or misdemeanor. Nothing in the provisions of this section
shall preclude any person from having a right to trial by jury when charged with having
violated the provisions of this section.

(4) After consultation with the Department of Human Services, a regional mental health
center or an appropriate professional person, a judge may suspend imposition or
execution of a sentence provided in subsections (1) and (2) of this section and in lieu
thereof require treatment over a specified period of time at any approved public or private
treatment facility. A person may be eligible for treatment in lieu of criminal penalties no
more than one (1) time.

(5) In any proceeding resulting from a report made pursuant to Section 43-21-353 of the
Youth Court Law, the testimony of the physician making the report regarding the child's
injuries or condition or cause thereof shall not be excluded on the ground that the
physician's testimony violates the physician-patient privilege or similar privilege or rule
against disclosure. The physician's report shall not be considered as evidence unless
introduced as an exhibit to his testimony.

(6) Any criminal prosecution arising from a violation of this section shall be tried in the
circuit, county, justice or municipal court having jurisdiction; provided, however, that
nothing herein shall abridge or dilute the contempt powers of the youth court.
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MISSOURI

Mo. Rev. Stat. § 191.737 (2011). CHILDREN EXPOSED TO SUBSTANCE ABUSE, REFERRAL
BY PHYSICIAN TO DEPARTMENT OF HEALTH AND SENIOR SERVICES -- SERVICES TO BE
INITIATED WITHIN SEVENTY-TWO HOURS -- PHYSICIAN MAKING REFERRAL IMMUNE
FROM CIVIL LIABILITY -- CONFIDENTIALITY OF REPORT.

1. Notwithstanding the physician-patient privilege, any physician or health care provider
may refer to the department of health and senior services families in which children may
have been exposed to a controlled substance listed in section 195.017, RSMo, schedules
I, II and III, or alcohol as evidenced by:

(1) Medical documentation of signs and symptoms consistent with controlled
substances or alcohol exposure in the child at birth; or

(2) Results of a confirmed toxicology test for controlled substances performed at birth
on the mother or the child; and

(3) A written assessment made or approved by a physician, health care provider, or by
the division of family services which documents the child as being at risk of abuse or
neglect.

2. Nothing in this section shall preclude a physician or other mandated reporter from
reporting abuse or neglect of a child as required pursuant to the provisions of section
210.115, RSMo.

3. Upon notification pursuant to subsection 1 of this section, the department of health and
senior services shall offer service coordination services to the family. The department of
health and senior services shall coordinate social services, health care, mental health
services, and needed education and rehabilitation services. Service coordination services
shall be initiated within seventy-two hours of notification. The department of health and
senior services shall notify the department of social services and the department of
mental health within seventy-two hours of initial notification.

4. Any physician or health care provider complying with the provisions of this section, in
good faith, shall have immunity from any civil liability that might otherwise result by
reason of such actions.

5. Referral and associated documentation provided for in this section shall be confidential
and shall not be used in any criminal prosecution.

Mo. Rev. Stat. § 442.606 (2011). SELLER DISCLOSURE OF PRIOR KNOWLEDGE OF USE
OF REAL PROPERTY FOR METHAMPHETAMINE PRODUCTION

1. In the event that any parcel of real property to be sold, exchanged or transferred is or
was used as a site for methamphetamine production, the seller or transferor shall disclose
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in writing to the buyer or transferee the fact that methamphetamine was produced on the
premises, provided that the seller or transferor had knowledge of such prior
methamphetamine production. The seller or transferor shall disclose any prior knowledge
of methamphetamine production, regardless of whether the persons involved in the
production were convicted for such production.

2. A seller or transferor of any parcel of real property shall disclose in writing the fact
that any premises to be sold or transferred either was the place of residence of a person
convicted of any of the following crimes, or was the storage site or laboratory for any of
the substances for which a person was convicted of any of the following crimes, provided
that the seller or transferor knew or should have known of such convictions:

(1) Creation of a controlled substance in violation of section 195.420, RSMo;

(2) Possession of ephedrine with intent to manufacture methamphetamine in violation of
section 195.246, RSMo;

(3) Unlawful use of drug paraphernalia with the intent to manufacture methamphetamine
in violation of subsection 2 of section 195.233, RSMo;

(4) Endangering the welfare of a child by any of the means described in subdivision (4)
or (5) of subsection 1 of section 568.045, RSMo; or

(5) Any other crime related to methamphetamine, its salts, optical isomers and salts of its
optical isomers either in chapter 195, RSMo, or in any other provision of law.

Mo. Rev. Stat. § 568.045 (2011). ENDANGERING THE WELFARE OF A CHILD, IN THE
FIRST DEGREE — HOPE’S LAW

1. A person commits the crime of endangering the welfare of a child in the first degree
if:

(1) The person knowingly acts in a manner that creates a substantial risk to the life,
body, or health of a child less than seventeen years old; or

(2) The person knowingly engages in sexual conduct with a person under the age of
seventeen years over whom the person is a parent, guardian, or otherwise charged with
the care and custody;

(3) The person knowingly encourages, aids or causes a child less than seventeen years
of age to engage in any conduct which violates the provisions of chapter 195, RSMo;

(4) Such person enlists the aid, either through payment or coercion, of a person less
than seventeen years of age to unlawfully manufacture, compound, produce, prepare, sell,
transport, test or analyze amphetamine or methamphetamine or any of their analogues, or
to obtain any material used to manufacture, compound, produce, prepare, test or analyze
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amphetamine or methamphetamine or any of their analogues; or

(5) Such person, in the presence of a person less than seventeen years of age or in a
residence where a person less than seventeen years of age resides, unlawfully
manufactures, or attempts to manufacture compounds, possesses, produces, prepares,
sells, transports, tests or analyzes amphetamine or methamphetamine or any of their
analogues.

2. Endangering the welfare of a child in the first degree is a class C felony unless the
offense is committed as part of a ritual or ceremony, or except on a second or subsequent
offense, in which case the crime is a class B felony.

3. This section shall be known as "Hope's Law".

Mo. Rev. Stat. § 568.050 (2011). ENDANGERING THE WELFARE OF A CHILD IN THE
SECOND DEGREE.

1. A person commits the crime of endangering the welfare of a child in the second
degree if:

(1) He or she with criminal negligence acts in a manner that creates a substantial risk to
the life, body or health of a child less than seventeen years old; or

(2) He or she knowingly encourages, aids or causes a child less than seventeen years
old to engage in any conduct which causes or tends to cause the child to come within the
provisions of paragraph (d) of subdivision (2) of subsection 1 or subdivision (3) of
subsection 1 of section 211.031, RSMo; or

(3) Being a parent, guardian or other person legally charged with the care or custody of
a child less than seventeen years old, he or she recklessly fails or refuses to exercise
reasonable diligence in the care or control of such child to prevent him from coming
within the provisions of paragraph (c) of subdivision (1) of subsection 1 or paragraph (d)
of subdivision (2) of subsection 1 or subdivision (3) of subsection 1 of section 211.031,
RSMo; or

(4) He or she knowingly encourages, aids or causes a child less than seventeen years of
age to enter into any room, building or other structure which is a public nuisance as
defined in section 195.130, RSMo; or

(5) He or she operates a vehicle in violation of subdivision (2) or (3) of subsection 1 of
section 565.024, RSMo, subdivision (4) of subsection 1 of section 565.060, RSMo,
section 577.010, RSMo, or section 577.012, RSMo, while a child less than seventeen
years old is present in the vehicle.

2. Nothing in this section shall be construed to mean the welfare of a child is endangered
for the sole reason that he or she is being provided nonmedical remedial treatment
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recognized and permitted under the laws of this state.

3. Endangering the welfare of a child in the second degree is a class A misdemeanor
unless the offense is committed as part of a ritual or ceremony, in which case the crime is
a class D felony.

MONTANA

Mont. Code Ann. § 41-3-102 (2011). DEFINITIONS.
As used in this chapter, the following definitions apply:

(1) (a) "Abandon", "abandoned", and "abandonment" mean:

(1) leaving a child under circumstances that make reasonable the belief that the parent
does not intend to resume care of the child in the future;

(i1) willfully surrendering physical custody for a period of 6 months and during that
period not manifesting to the child and the person having physical custody of the child a
firm intention to resume physical custody or to make permanent legal arrangements for
the care of the child;

(i11) that the parent is unknown and has been unknown for a period of 90 days and that
reasonable efforts to identify and locate the parent have failed; or

(iv) the voluntary surrender, as defined in 40-6-402, by a parent of a newborn who is no
more than 30 days old to an emergency services provider, as defined in 40-6-402.

(b) The terms do not include the voluntary surrender of a child to the department solely
because of parental inability to access publicly funded services.

(2) "A person responsible for a child's welfare" means:

(a) the child's parent, guardian, foster parent or an adult who resides in the same home in
which the child resides;

(b) a person providing care in a day-care facility;
(c) an employee of a public or private residential institution, facility, home, or agency; or
(d) any other person responsible for the child's welfare in a residential setting.

(3) "Abused or neglected" means the state or condition of a child who has suffered child
abuse or neglect.
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(4) (a) "Adequate health care" means any medical care or nonmedical remedial health
care recognized by an insurer licensed to provide disability insurance under Title 33,
including the prevention of the withholding of medically indicated treatment or medically
indicated psychological care permitted or authorized under state law.

(b) This chapter may not be construed to require or justify a finding of child abuse or
neglect for the sole reason that a parent or legal guardian, because of religious beliefs,
does not provide adequate health care for a child. However, this chapter may not be
construed to limit the administrative or judicial authority of the state to ensure that
medical care is provided to the child when there is imminent substantial risk of serious
harm to the child.

(5) "Best interests of the child" means the physical, mental, and psychological conditions
and needs of the child and any other factor considered by the court to be relevant to the
child.

(6) "Child" or "youth" means any person under 18 years of age.

(7) (a) "Child abuse or neglect" means:

(1) actual physical or psychological harm to a child;

(i1) substantial risk of physical or psychological harm to a child; or

(i11) abandonment.

(b) (1) The term includes:

(A) actual physical or psychological harm to a child or substantial risk of physical or
psychological harm to a child by the acts or omissions of a person responsible for the
child's welfare; or

(B) exposing a child to the criminal distribution of dangerous drugs, as prohibited by 45-
9-101, the criminal production or manufacture of dangerous drugs, as prohibited by 45-9-
110, or the operation of an unlawful clandestine laboratory, as prohibited by 45-9-132.
(11) For the purposes of this subsection (7), "dangerous drugs" means the compounds and
substances described as dangerous drugs in Schedules I through IV in Title 50, chapter
32, part 2.

(c) In proceedings under this chapter in which the federal Indian Child Welfare Act is
applicable, this term has the same meaning as "serious emotional or physical damage to

the child" as used in 25 U.S.C. 1912(f).

(d) The term does not include self-defense, defense of others, or action taken to prevent
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the child from self-harm that does not constitute physical or psychological harm to a
child.

(8) "Concurrent planning" means to work toward reunification of the child with the
family while at the same time developing and implementing an alternative permanent
plan.

(9) "Department" means the department of public health and human services provided
for in 2-15-2201.

(10) "Family group decisionmaking meeting" means a meeting that involves family
members in either developing treatment plans or making placement decisions, or both.

(11) "Indian child" means any unmarried person who is under 18 years of age and who is
either:

(a) a member of an Indian tribe; or

(b) eligible for membership in an Indian tribe and is the biological child of a member of
an Indian tribe.

(12) "Indian child's tribe" means:
(a) the Indian tribe in which an Indian child is a member or eligible for membership; or

(b) 1in the case of an Indian child who is a member of or eligible for membership in more
than one Indian tribe, the Indian tribe with which the Indian child has the more significant
contacts.

(13) "Indian custodian" means any Indian person who has legal custody of an Indian
child under tribal law or custom or under state law or to whom temporary physical care,
custody, and control have been transferred by the child's parent.

(14) "Indian tribe" means any Indian tribe, band, nation, or other organized group or
community of Indians recognized by:

(a) the state of Montana; or

(b) the United States secretary of the interior as being eligible for the services provided
to Indians or because of the group's status as Indians, including any Alaskan native
village as defined in federal law.

(15) "Limited emancipation" means a status conferred on a youth by a court in
accordance with 41-1-503 under which the youth is entitled to exercise some but not all
of the rights and responsibilities of a person who is 18 years of age or older.
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(16) "Parent" means a biological or adoptive parent or stepparent.

(17) "Parent-child legal relationship" means the legal relationship that exists between a
child and the child's birth or adoptive parents, as provided in Title 40, chapter 6, part 2,
unless the relationship has been terminated by competent judicial decree as provided in
40-6-234, Title 42, or part 6 of this chapter.

(18) "Permanent placement" means reunification of the child with the child's parent,
adoption, placement with a legal guardian, placement with a fit and willing relative, or
placement in another planned permanent living arrangement until the child reaches 18
years of age.

(19) "Physical abuse" means an intentional act, an intentional omission, or gross
negligence resulting in substantial skin bruising, internal bleeding, substantial injury to
skin, subdural hematoma, burns, bone fractures, extreme pain, permanent or temporary
disfigurement, impairment of any bodily organ or function, or death.

(20) "Physical neglect" means either failure to provide basic necessities, including but
not limited to appropriate and adequate nutrition, protective shelter from the elements,
and appropriate clothing related to weather conditions, or failure to provide cleanliness
and general supervision, or both, or exposing or allowing the child to be exposed to an
unreasonable physical or psychological risk to the child.

(21) (a) "Physical or psychological harm to a child" means the harm that occurs
whenever the parent or other person responsible for the child's welfare:

(1) inflicts or allows to be inflicted upon the child physical abuse, physical neglect, or
psychological abuse or neglect;

(i1) commits or allows sexual abuse or exploitation of the child;

(i11) induces or attempts to induce a child to give untrue testimony that the child or
another child was abused or neglected by a parent or other person responsible for the
child's welfare;

(iv) causes malnutrition or a failure to thrive or otherwise fails to supply the child with
adequate food or fails to supply clothing, shelter, education, or adequate health care,
though financially able to do so or offered financial or other reasonable means to do so;

(v) exposes or allows the child to be exposed to an unreasonable risk to the child's health
or welfare by failing to intervene or eliminate the risk; or

(vi) abandons the child.

244
National Center for Prosecution of Child Abuse
National District Attorneys Association



(b) The term does not include a youth not receiving supervision solely because of
parental inability to control the youth's behavior.

(22) (a) "Protective services" means services provided by the department:

(1) to enable a child alleged to have been abused or neglected to remain safely in the
home;

(i1) to enable a child alleged to have been abused or neglected who has been removed
from the home to safely return to the home; or

(i11) to achieve permanency for a child adjudicated as a youth in need of care when
circumstances and the best interests of the child prevent reunification with parents or a
return to the home.

(b) The term includes emergency protective services provided pursuant to 41-3-301,
voluntary protective services provided pursuant to 41-3-302, and court-ordered protective
services provided pursuant to parts 4 and 6 of this chapter.

(23) (a) "Psychological abuse or neglect" means severe maltreatment through acts or
omissions that are injurious to the child's emotional, intellectual, or psychological
capacity to function, including the commission of acts of violence against another person
residing in the child's home.

(b) The term may not be construed to hold a victim responsible for failing to prevent the
crime against the victim.

(24) "Qualified expert witness" as used in cases involving an Indian child in proceedings
subject to the federal Indian Child Welfare Act means:

(a) a member of the Indian child's tribe who is recognized by the tribal community as
knowledgeable in tribal customs as they pertain to family organization and child-rearing
practices;

(b) alay expert witness who has substantial experience in the delivery of child and
family services to Indians and extensive knowledge of prevailing social and cultural
standards and child-rearing practices within the Indian child's tribe; or

(c) aprofessional person who has substantial education and experience in providing
services to children and families and who possesses significant knowledge of and
experience with Indian culture, family structure, and child-rearing practices in general.

(25) "Reasonable cause to suspect" means cause that would lead a reasonable person to
believe that child abuse or neglect may have occurred or is occurring, based on all the
facts and circumstances known to the person.
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(26) "Residential setting" means an out-of-home placement where the child typically
resides for longer than 30 days for the purpose of receiving food, shelter, security,
guidance, and, if necessary, treatment.

(27) (a) "Sexual abuse" means the commission of sexual assault, sexual intercourse
without consent, indecent exposure, deviate sexual conduct, sexual abuse, ritual abuse, or
incest, as described in Title 45, chapter 5.

(b) Sexual abuse does not include any necessary touching of an infant's or toddler's
genital area while attending to the sanitary or health care needs of that infant or toddler
by a parent or other person responsible for the child's welfare.

(28) "Sexual exploitation" means allowing, permitting, or encouraging a child to engage
in a prostitution offense, as described in 45-5-601 through 45-5-603, or allowing,
permitting, or encouraging sexual abuse of children as described in 45-5-625.

(29) (a) "Social worker" means an employee of the department who, before the
employee's field assignment, has been educated or trained in a program of social work or
a related field that includes cognitive and family systems treatment or who has equivalent
verified experience or verified training in the investigation of child abuse, neglect, and
endangerment.

(b) This definition does not apply to any provision of this code that is not in this chapter.

(30) "Treatment plan" means a written agreement between the department and the parent
or guardian or a court order that includes action that must be taken to resolve the
condition or conduct of the parent or guardian that resulted in the need for protective
services for the child. The treatment plan may involve court services, the department, and
other parties, if necessary, for protective services.

(31) "Unfounded" means that after an investigation, the investigating person has
determined that the reported abuse, neglect, or exploitation has not occurred.

(32) "Unsubstantiated" means that after an investigation, the investigator was unable to
determine by a preponderance of the evidence that the reported abuse, neglect, or
exploitation has occurred.

(33) (a) "Withholding of medically indicated treatment" means the failure to respond to
an infant's life-threatening conditions by providing treatment, including appropriate
nutrition, hydration, and medication, that, in the treating physician's or physicians'
reasonable medical judgment, will be most likely to be effective in ameliorating or
correcting the conditions.

(b) The term does not include the failure to provide treatment, other than appropriate
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nutrition, hydration, or medication, to an infant when, in the treating physician's or
physicians' reasonable medical judgment:

(1) the infant is chronically and irreversibly comatose;
(i1) the provision of treatment would:
(A) merely prolong dying;

(B) not be effective in ameliorating or correcting all of the infant's life-threatening
conditions; or

(C) otherwise be futile in terms of the survival of the infant; or

(i11) the provision of treatment would be virtually futile in terms of the survival of the
infant and the treatment itself under the circumstances would be inhumane. For purposes
of this subsection (33), "infant" means an infant less than 1 year of age or an infant 1 year
of age or older who has been continuously hospitalized since birth, who was born
extremely prematurely, or who has a long-term disability. The reference to less than 1
year of age may not be construed to imply that treatment should be changed or
discontinued when an infant reaches 1 year of age or to affect or limit any existing
protections available under state laws regarding medical neglect of children 1 year of age
or older.

(34) "Youth in need of care" means a youth who has been adjudicated or determined,
after a hearing, to be or to have been abused, neglected, or abandoned.

Mont. Code Ann. § 45-5-622 (2011). ENDANGERING WELFARE OF CHILDREN.

(1) A parent, guardian, or other person supervising the welfare of a child less than 18
years old commits the offense of endangering the welfare of children if the parent,
guardian, or other person knowingly endangers the child's welfare by violating a duty of
care, protection, or support.

(2) Except as provided in 16-6-305, a parent or guardian or any person who is 18 years
of age or older, whether or not the parent, guardian, or other person is supervising the
welfare of the child, commits the offense of endangering the welfare of children if the
parent, guardian, or other person knowingly contributes to the delinquency of a child less
than:

(a) 18 years old by:
(1) supplying or encouraging the use of an intoxicating substance by the child; or

(i1) assisting, promoting, or encouraging the child to enter a place of prostitution; or
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(b) 16 years old by assisting, promoting, or encouraging the child to:

(1) abandon the child's place of residence without the consent of the child's parents or
guardian; or

(i1) engage in sexual conduct.

(3) A person, whether or not the person is supervising the welfare of a child less than 18
years of age, commits the offense of endangering the welfare of children if the person, in
the residence of a child, in a building, structure, conveyance, or outdoor location where a
child might reasonably be expected to be present, in a room offered to the public for
overnight accommodation, or in any multiple-unit residential building, knowingly:

(a) produces or manufactures methamphetamine or attempts to produce or manufacture
methamphetamine;

(b) possesses any material, compound, mixture, or preparation that contains any
combination of the items listed in 45-9-107 with intent to manufacture
methamphetamine; or

(c) causes or permits a child to inhale, be exposed to, have contact with, or ingest
methamphetamine or be exposed to or have contact with methamphetamine
paraphernalia.

(4) A parent, guardian, or other person supervising the welfare of a child less than 16
years of age may verbally or in writing request a person who is 18 years of age or older
and who has no legal right of supervision or control over the child to stop contacting the
child if the requester believes that the contact is not in the child's best interests. If the
person continues to contact the child, the parent, guardian, or other person supervising the
welfare of the child may petition or the county attorney may upon the person's request
petition for an order of protection under Title 40, chapter 15. To the extent that they are
consistent with this subsection, the provisions of Title 40, chapter 15, apply. A person
who purposely or knowingly violates an order of protection commits the offense of
endangering the welfare of children and upon conviction shall be sentenced as provided
in subsection (5)(a).

(5)(a) Except as provided in subsection (5)(b), a person convicted of endangering the
welfare of children shall be fined an amount not to exceed $ 500 or be imprisoned in the
county jail for any term not to exceed 6 months, or both. A person convicted of a second
offense of endangering the welfare of children shall be fined an amount not to exceed $
1,000 or be imprisoned in the county jail for any term not to exceed 6 months, or both.

(b) A person convicted under subsection (3) is guilty of a felony and shall be imprisoned
in the state prison for a term not to exceed 5 years and may be fined an amount not to
exceed $ 10,000, or both. If a child suffers serious bodily injury, the offender shall be
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fined an amount not to exceed $ 25,000 or be imprisoned for a term not to exceed 10
years, or both. Prosecution or conviction of a violation of subsection (3) does not bar
prosecution or conviction for any other crime committed by the offender as part of the
same conduct.

(6) On the issue of whether there has been a violation of the duty of care, protection, and
support, the following, in addition to all other admissible evidence, is admissible: cruel
treatment; abuse; infliction of unnecessary and cruel punishment; abandonment; neglect;
lack of proper medical care, clothing, shelter, and food; and evidence of past bodily

injury.
(7) The court may order, in its discretion, any fine levied or any bond forfeited upon a

charge of endangering the welfare of children paid to or for the benefit of the person or
persons whose welfare the defendant has endangered.

NEBRASKA

NEB. REV. STAT. ANN. § 28-728 (2011). LEGISLATIVE FINDINGS AND INTENT; CHILD
ABUSE AND NEGLECT INVESTIGATION TEAM; CHILD ADVOCACY CENTER; CHILD ABUSE
AND NEGLECT TREATMENT TEAM; POWERS AND DUTIES.

(1) The Legislature finds that child abuse and neglect are community problems
requiring a cooperative complementary response by law enforcement, child advocacy
centers, prosecutors, the Department of Health and Human Services, and other agencies
or entities designed to protect children. It is the intent of the Legislature to create a child
abuse and neglect investigation team in each county or contiguous group of counties and
to create a child abuse and neglect treatment team in each county or contiguous group of
counties.

(2) Each county or contiguous group of counties will be assigned by the Department of
Health and Human Services to a child advocacy center. The purpose of a child advocacy
center is to provide a child-focused response to support the physical, emotional, and
psychological needs of children who are victims of abuse or neglect. Each child advocacy
center shall meet accreditation criteria set forth by the National Children's Alliance.
Nothing in this section shall prevent a child from receiving treatment or other services at
a child advocacy center which has received or is in the process of receiving accreditation.

(3) Each county attorney or the county attorney representing a contiguous group of
counties is responsible for convening the child abuse and neglect investigation team and
ensuring that protocols are established and implemented. A representative of the child
advocacy center assigned to the team shall assist the county attorney in facilitating case
review, developing and updating protocols, and arranging training opportunities for the
team. Each team must have protocols which, at a minimum, shall include procedures for:

249
National Center for Prosecution of Child Abuse
National District Attorneys Association



(a) Conducting joint investigations of child abuse and other child abuse and neglect
matters which the team deems necessary;

(b) Ensuring that a law enforcement agency will participate in the investigation;

(c) Conducting joint investigations of other child abuse and neglect matters which the
team deems necessary;

(d) Arranging for a videotaped forensic interview at a child advocacy center for
children sixteen years of age or younger who are alleging sexual abuse or serious
physical abuse or neglect or who have witnessed a violent crime, been removed from a
clandestine drug lab, or been recovered from a kidnapping;

(e) Reducing the risk of harm to child abuse and neglect victims;

(f) Ensuring that the child is in safe surroundings, including removing the perpetrator
when necessary;

(g) Sharing of case information;
(h) How and when the team will meet; and
(1) Responding to drug-endangered children.

(4) Each county attorney or the county attorney representing a contiguous group of
counties is responsible for convening the child abuse and neglect treatment team and
ensuring that protocols are established and implemented. A representative of the child
advocacy center appointed to the team shall assist the county attorney in facilitating case
review, developing and updating protocols, and arranging training opportunities for the
team. Each team must have protocols which, at a minimum, shall include procedures for:

(a) Case coordination and assistance, including the location of services available within
the area;

(b) Case staffings and the coordination, development, implementation, and monitoring
of treatment plans;

(c) Reducing the risk of harm to child abuse and neglect victims;

(d) Assisting those child abuse and neglect victims who are abused and neglected by
perpetrators who do not reside in their homes;

(e) How and when the team will meet; and

(f) Working with multiproblem delinquent youth.
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Neb. Rev. Stat. Ann. § 43-292 (2011). TERMINATION OF PARENTAL RIGHTS; GROUNDS.

The court may terminate all parental rights between the parents or the mother of a
juvenile born out of wedlock and such juvenile when the court finds such action to be in
the best interests of the juvenile and it appears by the evidence that one or more of the
following conditions exist:

(1) The parents have abandoned the juvenile for six months or more immediately prior
to the filing of the petition;

(2) The parents have substantially and continuously or repeatedly neglected and refused
to give the juvenile or a sibling of the juvenile necessary parental care and protection;

(3) The parents, being financially able, have willfully neglected to provide the juvenile
with the necessary subsistence, education, or other care necessary for his or her health,
morals, or welfare or have neglected to pay for such subsistence, education, or other care
when legal custody of the juvenile is lodged with others and such payment ordered by the
court;

(4) The parents are unfit by reason of debauchery, habitual use of intoxicating liquor or
narcotic drugs, or repeated lewd and lascivious behavior, which conduct is found by the
court to be seriously detrimental to the health, morals, or well-being of the juvenile;

(5) The parents are unable to discharge parental responsibilities because of mental
illness or mental deficiency and there are reasonable grounds to believe that such
condition will continue for a prolonged indeterminate period,

(6) Following a determination that the juvenile is one as described in subdivision (3)(a)
of section 43-247, reasonable efforts to preserve and reunify the family if required under
section 43-283.01, under the direction of the court, have failed to correct the conditions
leading to the determination;

(7) The juvenile has been in an out-of-home placement for fifteen or more months of
the most recent twenty-two months;

(8) The parent has inflicted upon the juvenile, by other than accidental means, serious
bodily injury;

(9) The parent of the juvenile has subjected the juvenile or another minor child to
aggravated circumstances, including, but not limited to, abandonment, torture, chronic
abuse, or sexual abuse;

(10) The parent has (a) committed murder of another child of the parent, (b) committed
voluntary manslaughter of another child of the parent, (¢) aided or abetted, attempted,
conspired, or solicited to commit murder, or aided or abetted voluntary manslaughter of
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the juvenile or another child of the parent, or (d) committed a felony assault that resulted
in serious bodily injury to the juvenile or another minor child of the parent; or

(11) One parent has been convicted of felony sexual assault of the other parent under
section 28-319.01 or 28-320.01 or a comparable crime in another state.

NEVADA

Nev. Rev. Stat. Ann. § 200.508 (2011). ABUSE, NEGLECT OR ENDANGERMENT OF
CHILD: PENALTIES; DEFINITIONS.

1. A person who willfully causes a child who is less than 18 years of age to suffer
unjustifiable physical pain or mental suffering as a result of abuse or neglect or to be
placed in a situation where the child may suffer physical pain or mental suffering as the
result of abuse or neglect:

(a) If substantial bodily or mental harm results to the child:

(1) If the child is less than 14 years of age and the harm is the result of sexual abuse
or exploitation, is guilty of a category A felony and shall be punished by imprisonment in
the state prison for life with the possibility of parole, with eligibility for parole beginning
when a minimum of 15 years has been served; or

(2) In all other such cases to which subparagraph (1) does not apply, is guilty of a
category B felony and shall be punished by imprisonment in the state prison for a
minimum term of not less than 2 years and a maximum term of not more than 20 years;
or

(b) If substantial bodily or mental harm does not result to the child:

(1) If the person has not previously been convicted of a violation of this section or of
a violation of the law of any other jurisdiction that prohibits the same or similar conduct,
is guilty of a category B felony and shall be punished by imprisonment in the state prison
for a minimum term of not less than 1 year and a maximum term of not more than 6
years; or

(2) If the person has previously been convicted of a violation of this section or of a
violation of the law of any other jurisdiction that prohibits the same or similar conduct, is
guilty of a category B felony and shall be punished by imprisonment in the state prison
for a minimum term of not less than 2 years and a maximum term of not more than 15
years,

unless a more severe penalty is prescribed by law for an act or omission that brings
about the abuse or neglect.

252
National Center for Prosecution of Child Abuse
National District Attorneys Association



2. A person who is responsible for the safety or welfare of a child and who permits or
allows that child to suffer unjustifiable physical pain or mental suffering as a result of
abuse or neglect or to be placed in a situation where the child may suffer physical pain or
mental suffering as the result of abuse or neglect:

(a) If substantial bodily or mental harm results to the child:

(1) If the child is less than 14 years of age and the harm is the result of sexual abuse
or exploitation, is guilty of a category A felony and shall be punished by imprisonment in
the state prison for life with the possibility of parole, with eligibility for parole beginning
when a minimum of 10 years has been served; or

(2) In all other such cases to which subparagraph (1) does not apply, is guilty of a
category B felony and shall be punished by imprisonment in the state prison for a
minimum term of not less than 2 years and a maximum term of not more than 20 years;
or

(b) If substantial bodily or mental harm does not result to the child:

(1) If the person has not previously been convicted of a violation of this section or of
a violation of the law of any other jurisdiction that prohibits the same or similar conduct,
1s guilty of a gross misdemeanor; or

(2) If the person has previously been convicted of a violation of this section or of a
violation of the law of any other jurisdiction that prohibits the same or similar conduct, is
guilty of a category C felony and shall be punished as provided in NRS 193.130,

unless a more severe penalty is prescribed by law for an act or omission that brings
about the abuse or neglect.

3. A person does not commit a violation of subsection 1 or 2 by virtue of the sole fact that
the person delivers or allows the delivery of a child to a provider of emergency services
pursuant to NRS 432B.630.

4. As used in this section:

(a) "Abuse or neglect" means physical or mental injury of a nonaccidental nature,
sexual abuse, sexual exploitation, negligent treatment or maltreatment of a child under
the age of 18 years, as set forth in paragraph (d) and NRS 432B.070; , 432B.100; ,
432B.110; , 432B.140; and 432B.150, under circumstances which indicate that the child's
health or welfare is harmed or threatened with harm.

(b) "Allow" means to do nothing to prevent or stop the abuse or neglect of a child in
circumstances where the person knows or has reason to know that the child is abused or
neglected.
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(c) "Permit" means permission that a reasonable person would not grant and which
amounts to a neglect of responsibility attending the care, custody and control of a minor
child.

(d) "Physical injury" means:
(1) Permanent or temporary disfigurement; or
(2) Impairment of any bodily function or organ of the body.

(e) "Substantial mental harm" means an injury to the intellectual or psychological
capacity or the emotional condition of a child as evidenced by an observable and
substantial impairment of the ability of the child to function within his or her normal
range of performance or behavior.

Nev. Rev. Stat. Ann. § 228.700 (2011). "CHILD WHO IS ENDANGERED BY DRUG
EXPOSURE'" DEFINED.

As used in this section and NRS 228.710 and 228.720, unless the context otherwise
requires, "child who is endangered by drug exposure" means:

1. A child who is born affected by prenatal illegal substance abuse or who has
withdrawal symptoms resulting from such abuse, or has experienced other complications
at birth as a result of such abuse as determined by a physician;

2. A child who illegally has a controlled substance in his or her body as a direct and
foreseeable result of the act or omission of the parent, guardian or other person who
exercises control or supervision of the child; or

3. A child who is allowed, in violation of NRS 453.3325, to be present in any
conveyance or upon any premises wherein a controlled substance is unlawfully
possessed, used, sold, exchanged, bartered, supplied, prescribed, dispensed, given away,
administered, manufactured or compounded in violation of any of the provisions of NRS
453.011 to 453.552, inclusive.

Nev. Rev. Stat. Ann. § 228.710 (2011). CREATION; APPOINTMENT OF STATEWIDE
COORDINATOR; STATEWIDE COORDINATOR IN UNCLASSIFIED SERVICE

As used in this section and NRS 228.710 and 228.720, unless the context otherwise
requires, "child who is endangered by drug exposure" means:
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1. A child who is born affected by prenatal illegal substance abuse or who has
withdrawal symptoms resulting from such abuse, or has experienced other complications
at birth as a result of such abuse as determined by a physician;

2. A child who illegally has a controlled substance in his or her body as a direct and
foreseeable result of the act or omission of the parent, guardian or other person who
exercises control or supervision of the child; or

3. A child who is allowed, in violation of NRS 453.3325, to be present in any
conveyance or upon any premises wherein a controlled substance is unlawfully
possessed, used, sold, exchanged, bartered, supplied, prescribed, dispensed, given away,
administered, manufactured or compounded in violation of any of the provisions of NRS
453.011 to 453.552, inclusive.

NEV. REV. STAT. ANN. § 228.700 (2010). "Child who is endangered by drug exposure"
defined.

1. The Office of Statewide Coordinator for Children Who Are Endangered by Drug
Exposure is hereby created in the Office of the Attorney General.

2. The Attorney General shall appoint a person to serve as Statewide Coordinator who is
knowledgeable about the legal and societal aspects of children who are endangered by
drug exposure.

3. The Statewide Coordinator is in the unclassified service of the State.

Nev. Rev. Stat. Ann. § 228.720 (2011). DUTIES OF STATEWIDE COORDINATOR;
ACCEPTANCE OF GIFTS, GRANTS AND OTHER MONEY

1. The Statewide Coordinator for Children Who Are Endangered by Drug Exposure shall:

(a) Provide necessary assistance to communities and local governments in establishing
programs for children who are endangered by drug exposure.

(b) Provide education to the public concerning children who are endangered by drug
exposure.

(c) Perform such other tasks as are necessary to carry out his or her duties and the
functions of his or her office.

2. The Attorney General may accept grants, gifts, donations, bequests or devises on
behalf of the Office of Statewide Coordinator for Children Who Are Endangered by Drug
Exposure which must be used to carry out the duties of the Statewide Coordinator.
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Nev. Rev. Stat. Ann. § 432B.220 (2011). PERSONS REQUIRED TO MAKE REPORT; WHEN
AND TO WHOM REPORTS ARE REQUIRED; ANY PERSON MAY MAKE REPORT; REPORT AND
WRITTEN FINDINGS IF REASONABLE CAUSE TO BELIEVE DEATH OF CHILD CAUSED BY
ABUSE OR NEGLECT.

1. Any person who is described in subsection 4 and who, in his or her professional or
occupational capacity, knows or has reasonable cause to believe that a child has been
abused or neglected shall:

(a) Except as otherwise provided in subsection 2, report the abuse or neglect of the
child to an agency which provides child welfare services or to a law enforcement agency;
and

(b) Make such a report as soon as reasonably practicable but not later than 24 hours
after the person knows or has reasonable cause to believe that the child has been abused
or neglected.

2. If a person who is required to make a report pursuant to subsection 1 knows or has
reasonable cause to believe that the abuse or neglect of the child involves an act or
omission of:

(a) A person directly responsible or serving as a volunteer for or an employee of a
public or private home, institution or facility where the child is receiving child care
outside of the home for a portion of the day, the person shall make the report to a law
enforcement agency.

(b) An agency which provides child welfare services or a law enforcement agency, the
person shall make the report to an agency other than the one alleged to have committed
the act or omission, and the investigation of the abuse or neglect of the child must be
made by an agency other than the one alleged to have committed the act or omission.

3. Any person who is described in paragraph (a) of subsection 4 who delivers or provides
medical services to a newborn infant and who, in his or her professional or occupational
capacity, knows or has reasonable cause to believe that the newborn infant has been
affected by prenatal illegal substance abuse or has withdrawal symptoms resulting from
prenatal drug exposure shall, as soon as reasonably practicable but not later than 24 hours
after the person knows or has reasonable cause to believe that the newborn infant is so
affected or has such symptoms, notify an agency which provides child welfare services of
the condition of the infant and refer each person who is responsible for the welfare of the
infant to an agency which provides child welfare services for appropriate counseling,
training or other services. A notification and referral to an agency which provides child
welfare services pursuant to this subsection shall not be construed to require prosecution
for any illegal action.

4. A report must be made pursuant to subsection 1 by the following persons:

256
National Center for Prosecution of Child Abuse
National District Attorneys Association



(a) A physician, dentist, dental hygienist, chiropractor, optometrist, podiatric physician,
medical examiner, resident, intern, professional or practical nurse, physician assistant
licensed pursuant to chapter 630 or 633 of NRS, psychiatrist, psychologist, marriage and
family therapist, clinical professional counselor, clinical alcohol and drug abuse
counselor, alcohol and drug abuse counselor, clinical social worker, athletic trainer,
advanced emergency medical technician or other person providing medical services
licensed or certified in this State.

(b) Any personnel of a hospital or similar institution engaged in the admission,
examination, care or treatment of persons or an administrator, manager or other person in
charge of a hospital or similar institution upon notification of suspected abuse or neglect
of a child by a member of the staff of the hospital.

(c) A coroner.

(d) A member of the clergy, practitioner of Christian Science or religious healer, unless
the person has acquired the knowledge of the abuse or neglect from the offender during a
confession.

(e) A social worker and an administrator, teacher, librarian or counselor of a school.

(f) Any person who maintains or is employed by a facility or establishment that
provides care for children, children's camp or other public or private facility, institution
or agency furnishing care to a child.

(g) Any person licensed to conduct a foster home.

(h) Any officer or employee of a law enforcement agency or an adult or juvenile
probation officer.

(1) An attorney, unless the attorney has acquired the knowledge of the abuse or neglect
from a client who is or may be accused of the abuse or neglect.

(j) Any person who maintains, is employed by or serves as a volunteer for an agency or
service which advises persons regarding abuse or neglect of a child and refers them to
persons and agencies where their requests and needs can be met.

(k) Any person who is employed by or serves as a volunteer for an approved youth
shelter. As used in this paragraph, "approved youth shelter" has the meaning ascribed to it
in NRS 244.422.

(1) Any adult person who is employed by an entity that provides organized activities for
children.
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5. A report may be made by any other person.

6. If a person who is required to make a report pursuant to subsection 1 knows or has
reasonable cause to believe that a child has died as a result of abuse or neglect, the person
shall, as soon as reasonably practicable, report this belief to an agency which provides
child welfare services or a law enforcement agency. If such a report is made to a law
enforcement agency, the law enforcement agency shall notify an agency which provides
child welfare services and the appropriate medical examiner or coroner of the report. If
such a report is made to an agency which provides child welfare services, the agency
which provides child welfare services shall notify the appropriate medical examiner or
coroner of the report. The medical examiner or coroner who is notified of a report
pursuant to this subsection shall investigate the report and submit his or her written
findings to the appropriate agency which provides child welfare services, the appropriate
district attorney and a law enforcement agency. The written findings must include, if
obtainable, the information required pursuant to the provisions of subsection 2 of NRS
432B.230.

Nev. Rev. Stat. Ann. § 432B.330 (2011). CIRCUMSTANCES UNDER WHICH CHILD IS OR
MAY BE IN NEED OF PROTECTION.

1. A child is in need of protection if:
(a) He has been abandoned by a person responsible for his welfare;
(b) He has been subjected to abuse or neglect by a person responsible for his welfare;

(c) He is in the care of a person responsible for his welfare and another child has died
as a result of abuse or neglect by that person;

(d) He has been placed for care or adoption in violation of law; or

(e) He has been delivered to a provider of emergency services pursuant to NRS
432B.630.

2. A child may be in need of protection if the person responsible for his welfare:

(a) Is unable to discharge his responsibilities to and for the child because of
incarceration, hospitalization, or other physical or mental incapacity;

(b) Fails, although he is financially able to do so or has been offered financial or other
means to do so, to provide for the following needs of the child:

(1) Food, clothing or shelter necessary for the child's health or safety;

(2) Education as required by law; or
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(3) Adequate medical care; or

(c) Has been responsible for the abuse or neglect of a child who has resided with that
person.

3. A child may be in need of protection if the death of a parent of the child is or may be
the result of an act by the other parent that constitutes domestic violence pursuant to NRS
33.018.

4. A child may be in need of protection if he is identified as being affected by prenatal
illegal substance abuse or as having withdrawal symptoms resulting from prenatal drug
exposure.

Nev. Rev. Stat. Ann. § 453.3325 (2011). UNLAWFUL TO ALLOW CHILD TO BE PRESENT
DURING COMMISSION OF CERTAIN VIOLATIONS WHICH INVOLVED CONTROLLED
SUBSTANCES OTHER THAN MARIJUANA ; PENALTIES; PROBATION OR SUSPENDED
SENTENCE PROHIBITED

1. A person shall not intentionally allow a child to be present in any conveyance or upon
any premises wherein a controlled substance other than marijuana:

(a) Is being used in violation of the provisions of NRS 453.011 to 453.552, inclusive, if
the person in any manner knowingly engages in or conspires with, aids or abets another
person to engage in such activity;

(b) Is being sold, exchanged, bartered, supplied, prescribed, dispensed, given away or
administered in violation of the provisions of NRS 453.011 to 453.552, inclusive, if the
person in any manner knowingly engages in or conspires with, aids or abets another
person to engage in such activity; or

(c) Is being or has been manufactured or compounded in violation of the provisions of
NRS 453.011 to 453.552, inclusive, if the person in any manner knowingly engages in or
conspires with, aids or abets another person to engage in such activity.

2. Unless a greater penalty is provided by specific statute:
(a) A person who violates the provisions of paragraph (a) of subsection 1:

(1) If the violation does not proximately cause substantial bodily harm or death to the
child, is guilty of a category C felony and shall be punished as provided in NRS 193.130.

(2) If the violation proximately causes substantial bodily harm to the child other than
death, is guilty of a category B felony and shall be punished by imprisonment in the state
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prison for a minimum term of not less than 6 years and a maximum term of not more than
20 years, and shall be further punished by a fine of not more than $20,000

(3) If the violation proximately causes the death of the child, is guilty of murder, which is
a category A felony, and shall be punished as provided in NRS 200.030.

(b) A person who violates the provisions of paragraph (b) of subsection 1:

(1) If the violation does not proximately cause substantial bodily harm or death to the
child, is guilty of a category B felony and shall be punished by imprisonment in the state
prison for a minimum term of not less than 3 years and a maximum term of not more than
15 years, and shall be further punished by a fine of not more than $10,000.

(2) If the violation proximately causes substantial bodily harm to the child other than
death, is guilty of a category B felony and shall be punished by imprisonment in the state
prison for a minimum term of not less than 6 years and a maximum term of not more than
20 years, and shall be further punished by a fine of not more than $20,000.

(3) If the violation proximately causes the death of the child, is guilty of murder, which is
a category A felony, and shall be punished as provided in NRS 200.030.

(c) A person who violates the provisions of paragraph (c) of subsection 1:

(1) If the violation does not proximately cause substantial bodily harm or death to the
child, is guilty of a category B felony and shall be punished by imprisonment in the state
prison for a minimum term of not less than 5 years and a maximum term of not more than
20 years, and shall be further punished by a fine of not more than $15,000.

(2) If the violation proximately causes substantial bodily harm to the child other than
death, is guilty of a category A felony and shall be punished by imprisonment in the state
prison:

(D) For life with the possibility of parole, with eligibility for parole beginning when a
minimum of 10 years has been served; or

(IT) For a definite term of 40 years, with eligibility for parole beginning when a minimum
of 10 years has been served,

and shall be further punished by a fine of not more than $50,000.
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(3) If the violation proximately causes the death of the child, is guilty of murder, which is
a category A felony, and shall be punished as provided in NRS 200.030.

3. Except as otherwise provided in NRS 453.3363, the court shall not grant probation to
or suspend the sentence of a person convicted pursuant to this section.

4. As used in this section:
(a) “Child” means a person who is less than 18 years of age.

(b) “Conveyance” means any vessel, boat, vehicle, airplane, glider, house trailer, travel
trailer, motor home or railroad car, or other means of conveyance.

(c) “Premises” means any temporary or permanent structure, including, without
limitation, any building, house, room, apartment, tenement, shed, carport, garage, shop,
warehouse, store, mill, barn, stable, outhouse or tent, whether located aboveground or
underground and whether inhabited or not.

NEW HAMPSHIRE

N.H. Rev. Stat. Ann. § 318-B:2 (2011). CONTROLLED DRUG ACT; ACTS PROHIBITED

L. It shall be unlawful for any person to manufacture, possess, have under his control, sell,
purchase, prescribe, administer, or transport or possess with intent to sell, dispense, or
compound any controlled drug, or controlled drug analog, or any preparation containing a
controlled drug, except as authorized in this chapter.

I-a. It shall be unlawful for any person to manufacture, sell, purchase, transport or possess
with intent to sell, dispense, compound, package or repackage (1) any substance which he
represents to be a controlled drug or controlled drug analog, or (2) any preparation
containing a substance which he represents to be a controlled drug or controlled drug
analog, except as authorized in this chapter.

I1. It shall be unlawful for any person to deliver, possess with intent to deliver, or
manufacture with intent to deliver, drug paraphernalia, knowing that it will be used or is
customarily intended to be used to plant, propagate, cultivate, grow, harvest,
manufacture, compound, convert, produce, process, prepare, test, analyze, pack, repack,
store, contain, conceal, ingest, inhale, or otherwise introduce into the human body a
controlled substance.
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II-a. It shall be unlawful for any person, at retail, to sell or offer for sale any drug
paraphernalia listed in RSA 318-B:1, X-a.

III. It shall be unlawful for any person to place in any newspaper, magazine, handbill,or
other publication any advertisement, knowing that the purpose of the advertisement,
when viewed as a whole, is to promote the sale of objects intended for use or customarily
intended for use as drug paraphernalia.

IV. In determining whether an object is drug paraphernalia under this chapter, a court or
other authority should consider, in addition to all other logically relevant factors, the
following:

(a) Statements by an owner or by anyone in control of the object concerning its use;

(b) Prior convictions, if any, of an owner, or of anyone in control of the object, under any
state or federal law relating to any controlled substance;

(c) The proximity of the object, in time and space, to a direct violation of this chapter;

(d) The proximity of any residue of controlled substances;

(e) The existence of any residue of controlled substances on the object;

(f) Direct or circumstantial evidence of the intent of an owner, or of anyone in control of
the object, to deliver it to persons whom he knows intend to use the object to facilitate a
violation of this chapter; the innocence of an owner, or of anyone in control of the object,
as to a direct violation of this chapter shall not prevent a finding that the object is
intended for use as drug paraphernalia;

(g) Instructions, oral or written, provided with the object concerning its use;

(h) Descriptive materials accompanying the object which explain or depict its use;

(1) National and local advertising concerning its use;

(j) The manner in which the object is displayed for sale;

(k) Direct or circumstantial evidence of the ratio of sales of the objects to the total sales
of the business enterprise;
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(/) Whether the object is customarily intended for use as drug paraphernalia and the
existence and scope of other legitimate uses for the object in the community; and

(m) Expert testimony concerning its use.

V. No person shall obtain or attempt to obtain a controlled drug:

(a) By fraud, deceit, misrepresentation, or subterfuge;

(b) By the forgery or alteration of a prescription or of any written order;
(c) By the concealment of a material fact;

(d) By the use of a false name or the giving of a false address; or

(e) By submission of an electronic or on-line medical history form that fails to establish a
valid practitioner-patient relationship.

VI. No person shall willfully make a false statement in any prescription, order, report, or
record required hereby.

VII. No person shall, for the purpose of obtaining a controlled drug, falsely assume the
title of, or represent himself to be, a manufacturer, wholesaler, pharmacist, practitioner,
or other authorized person.

VIII. No person shall make or utter any false or forged prescription or false or forged
written order.

IX. No person shall affix any false or forged label to a package or receptacle containing
controlled drugs.

X. Possession of a false or forged prescription for a controlled drug by any person, other
than a pharmacist in the pursuance of his profession, shall be prima facie evidence of his
intent to use the same for the purpose of illegally obtaining a controlled drug.

XI. It shall be unlawful for any person 18 years of age or older to knowingly use, solicit,
direct, hire or employ a person 17 years of age or younger to manufacture, sell, prescribe,
administer, transport or possess with intent to sell, dispense or compound any controlled
drug or any preparation containing a controlled drug, except as authorized in this chapter,
or to manufacture, sell, transport or possess with intent to sell, transport or possess with
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intent to sell, dispense, compound, package or repackage (1) any substance which he
represents to be a controlled drug or controlled drug analog, or (2) any preparation
containing a substance which he represents to be a controlled drug or controlled drug
analog, except as authorized in this chapter. It shall be no defense to a prosecution under
this section that the actor mistakenly believed that the person who the actor used,
solicited, directed, hired or employed was 18 years of age or older, even if such mistaken
belief was reasonable. Nothing in this section shall be construed to preclude or limit a
prosecution or conviction for a violation of any other offense defined in this chapter or
any other provision of law governing an actor's liability for the conduct of another.

XII. A person is a drug enterprise leader if he conspires with one or more persons as an
organizer, supervisor, financier, or manager to engage for profit in a scheme or course of
conduct to unlawfully manufacture, sell, prescribe, administer, dispense, bring with or
transport in this state methamphetamine, lysergic acid diethylamide, phencyclidine (PCP)
or any controlled drug classified in schedule I or II, or any controlled drug analog thereof.
A conviction as a drug enterprise leader shall not merge with the conviction for any
offense which is the object of the conspiracy. Nothing in this section shall be construed to
preclude or limit a prosecution or conviction of any person for conspiracy or any other
offense defined in this chapter.

XlI-a. It shall be unlawful for any person to knowingly acquire, obtain possession of or
attempt to acquire or obtain possession of a controlled drug by misrepresentation, fraud,
forgery, deception or subterfuge. This prohibition includes the situation in which a person
independently consults 2 or more practitioners for treatment solely to obtain additional
controlled drugs or prescriptions for controlled drugs.

XII-b. It shall be unlawful for any person to knowingly obtain, or attempt to obtain, or to
assist a person in obtaining or attempting to obtain a prescription for a controlled
substance without having formed a valid practitioner-patient relationship.

XIlI-c. It shall be unlawful for any person to, by written or electronic means, solicit,
facilitate or enter into any agreement or contract to solicit or facilitate the dispensing of
controlled substances pursuant to prescription orders that do not meet the federal and
state requirements for a controlled drug prescription, and without an established valid
practitioner-patient relationship.

XII-d. It shall be unlawful for any pharmacy to ship finished prescription products,
containing controlled substances, to patients residing in the state of New Hampshire,
pursuant to any oral, written or online prescription order that was generated based upon
the patient's submission of an electronic or online medical history form. Such electronic
or online medical questionnaires, even if followed by telephonic communication between
practitioner and patient, shall not be deemed to form the basis of a valid practitioner-
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patient relationship.

XllI-e. It shall be unlawful for any pharmacist to knowingly dispense a controlled
substance pursuant to any oral, written, or electronic prescription order, which he or she
knows or should have known, was generated based upon the patient's submission of an
electronic or online medical history form. Such electronic or online medical
questionnaires, even if followed by telephonic communication between practitioner and
patient, shall not be deemed to form the basis of a valid practitioner-patient relationship.

XIII. Nothing in this section shall be deemed to preclude or limit a prosecution for theft
as defined in RSA 637.

XIV. It shall be an affirmative defense to prosecution for a possession offense under this
chapter that the person charged had a lawful prescription for the controlled drug in
question or was, at the time charged, acting as an authorized agent for a person holding a
lawful prescription. An authorized agent shall mean any person, including but not limited
to a family member or caregiver, who has the intent to deliver the controlled drug to the
person for whom the drug was lawfully prescribed.

N.H. Rev. Stat. Ann. § 639-A:2 (2011). PROHIBITED CONDUCT.

I. No person shall knowingly engage in any of the following activities in the presence of
a child or incapacitated adult; in the residence of a child or an incapacitated adult; in a
building, structure, conveyance, or outdoor location where a child or incapacitated adult
might reasonably be expected to be present; within any drug-free school zone, as defined
under RSA 193-B:1, II; in a room offered to the public for overnight accommodations; or
in any multiple unit residential building:

(a) Manufacturing or attempting to manufacture methamphetamine.

(b) Storing any chemical substance.

(c) Storing or disposing of any methamphetamine waste products.

(d) Storing or disposing of any methamphetamine paraphernalia.
II. No person shall knowingly cause or permit a child or incapacitated adult to inhale, be
exposed to, have contact with, or ingest methamphetamine, a chemical substance, or
methamphetamine paraphernalia.
III. No person shall, with the intent to engage in any prohibited conduct under paragraph

I, knowingly cause or permit any child or incapacitated adult to buy or otherwise obtain
methamphetamine paraphernalia.
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N.H. Rev. Stat. Ann. § 639:3 (2011). ENDANGERING WELFARE OF CHILD OR
INCOMPETENT.

I. A person is guilty of endangering the welfare of a child or incompetent if he
knowingly endangers the welfare of a child under 18 years of age or of an incompetent
person by purposely violating a duty of care, protection or support he owes to such child
or incompetent, or by inducing such child or incompetent to engage in conduct that
endangers his health or safety.

II. In the prosecution of any person under this section, the tattooing or branding by any
person of a child under the age of 18 constitutes endangering the welfare of such child.

II1. In the prosecution of any person under this section, the solicitation by any person of a
child under the age of 16 to engage in sexual activity as defined by RSA 649-A:2, III for
the purpose of creating a visual representation as defined in RSA 649-A:2, IV, or to
engage in sexual penetration as defined by RSA 632-A:1, V, constitutes endangering the
welfare of such child.

IV. A person who pursuant to the tenets of a recognized religion fails to conform to an
otherwise existing duty of care or protection is not guilty of an offense under this section.

V. A person who endangers the welfare of a child or incompetent by violating paragraph
IIT of this section is guilty of a class B felony. All other violations of this section are
misdemeanors.

VI. No person acting in accordance with the provisions of RSA 132-A shall be guilty of
an offense under this section.

NEW JERSEY

N.J. Stat. Ann. § 2C:24-4 (2011). ENDANGERING WELFARE OF CHILDREN.

a. Any person having a legal duty for the care of a child or who has assumed
responsibility for the care of a child who engages in sexual conduct which would impair
or debauch the morals of the child, or who causes the child harm that would make the
child an abused or neglected child as defined in R.S. 9:6-1, R.S. 9:6-3 and P.L. 1974, c.
119, § 1 (C. 9:6-8.21) is guilty of a crime of the second degree. Any other person who
engages in conduct or who causes harm as described in this subsection to a child under
the age of 16 is guilty of a crime of the third degree.

b. (1) As used in this subsection:

"Child" means any person under 16 years of age.
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"Internet" means the international computer network of both federal and non-federal
interoperable packet switched data networks.

"Prohibited sexual act" means
(a) Sexual intercourse; or

(b) Anal intercourse; or

(c) Masturbation; or

(d) Bestiality; or

(e) Sadism; or

(f) Masochism; or

(g) Fellatio; or

(h) Cunnilingus;

(1) Nudity, if depicted for the purpose of sexual stimulation or gratification of any person
who may view such depiction; or

(j) Any act of sexual penetration or sexual contact as defined in N.J.S. 2C:14-1.
"Reproduction" means, but is not limited to, computer generated images.
(2) (Deleted by amendment, P.L. 2001, c. 291).

(3) A person commits a crime of the second degree if he causes or permits a child to
engage in a prohibited sexual act or in the simulation of such an act if the person knows,
has reason to know or intends that the prohibited act may be photographed, filmed,
reproduced, or reconstructed in any manner, including on the Internet, or may be part of
an exhibition or performance. If the person is a parent, guardian or other person legally
charged with the care or custody of the child, the person shall be guilty of a crime of the
first degree.

(4) Any person who photographs or films a child in a prohibited sexual act or in the
simulation of such an act or who uses any device, including a computer, to reproduce or
reconstruct the image of a child in a prohibited sexual act or in the simulation of such an
act is guilty of a crime of the second degree.

(5)(a) Any person who knowingly receives for the purpose of selling or who knowingly
sells, procures, manufactures, gives, provides, lends, trades, mails, delivers, transfers,
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publishes, distributes, circulates, disseminates, presents, exhibits, advertises, offers or
agrees to offer, through any means, including the Internet, any photograph, film,
videotape, computer program or file, video game or any other reproduction or
reconstruction which depicts a child engaging in a prohibited sexual act or in the
simulation of such an act, is guilty of a crime of the second degree.

(b) Any person who knowingly possesses or knowingly views any photograph, film,
videotape, computer program or file, video game or any other reproduction or
reconstruction which depicts a child engaging in a prohibited sexual act or in the
simulation of such an act, including on the Internet, is guilty of a crime of the fourth
degree.

(6) For purposes of this subsection, a person who is depicted as or presents the
appearance of being under the age of 16 in any photograph, film, videotape, computer
program or file, video game or any other reproduction or reconstruction shall be
rebuttably presumed to be under the age of 16. If the child who is depicted as engaging
in, or who is caused to engage in, a prohibited sexual act or simulation of a prohibited
sexual act is under the age of 16, the actor shall be strictly liable and it shall not be a
defense that the actor did not know that the child was under the age of 16, nor shall it be a
defense that the actor believed that the child was 16 years of age or older, even if such a
mistaken belief was reasonable.

N.J. Stat. Ann. § 9:6-1 (2011). ABUSE, ABANDONMENT, CRUELTY AND NEGLECT OF
CHILD; WHAT CONSTITUTES.

Abuse of a child shall consist in any of the following acts: (a) disposing of the custody
of a child contrary to law; (b) employing or permitting a child to be employed in any
vocation or employment injurious to its health or dangerous to its life or limb, or contrary
to the laws of this State; (c) employing or permitting a child to be employed in any
occupation, employment or vocation dangerous to the morals of such child; (d) the
habitual use by the parent or by a person having the custody and control of a child, in the
hearing of such child, of profane, indecent or obscene language; (e) the performing of any
indecent, immoral or unlawful act or deed, in the presence of a child, that may tend to
debauch or endanger or degrade the morals of the child; (f) permitting or allowing any
other person to perform any indecent, immoral or unlawful act in the presence of the
child that may tend to debauch or endanger the morals of such child; (g) using excessive
physical restraint on the child under circumstances which do not indicate that the child's
behavior is harmful to himself, others or property; or (h) in an institution as defined in
section 1 of P.L.1974, c. 119 (C. 9:6-8.21), willfully isolating the child from ordinary
social contact under circumstances which indicate emotional or social deprivation.

Abandonment of a child shall consist in any of the following acts by anyone having the
custody or control of the child: (a) willfully forsaking a child; (b) failing to care for and
keep the control and custody of a child so that the child shall be exposed to physical or
moral risk without proper and sufficient protection; (c) failing to care for and keep the
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control and custody of a child so that the child shall be liable to be supported and
maintained at the expense of the public, or by child caring societies or private persons not
legally chargeable with its or their care, custody and control.

Cruelty to a child shall consist in any of the following acts: (a) inflicting unnecessarily
severe corporal punishment upon a child; (b) inflicting upon a child unnecessary
suffering or pain, either mental or physical; (c) habitually tormenting, vexing or afflicting
a child; (d) any willful act of omission or commission whereby unnecessary pain and
suffering, whether mental or physical, is caused or permitted to be inflicted on a child; (e)
or exposing a child to unnecessary hardship, fatigue or mental or physical strains that
may tend to injure the health or physical or moral well-being of such child.

Neglect of a child shall consist in any of the following acts, by anyone having the custody
or control of the child: (a) willfully failing to provide proper and sufficient food, clothing,
maintenance, regular school education as required by law, medical attendance or surgical
treatment, and a clean and proper home, or (b) failure to do or permit to be done any act
necessary for the child's physical or moral well-being. Neglect also means the continued
inappropriate placement of a child in an institution, as defined in section 1 of P.L.1974, c.
119 (C. 9:6-8.21), with the knowledge that the placement has resulted and may continue
to result in harm to the child's mental or physical well-being.

N.J. Stat. Ann. § 9:6-8.21 (2011). DEFINITIONS.

As used in this act [C.9:6-8.21 through C.9:6-8.73], unless the specific context indicates
otherwise:

a. "Parent or guardian" means any natural parent, adoptive parent, resource family parent,
stepparent, paramour of a parent or any person, who has assumed responsibility for the
care, custody or control of a child or upon whom there is a legal duty for such care.
Parent or guardian includes a teacher, employee or volunteer, whether compensated or
uncompensated, of an institution who is responsible for the child's welfare and any other
staff person of an institution regardless of whether or not the person is responsible for the
care or supervision of the child. Parent or guardian also includes a teaching staff member
or other employee, whether compensated or uncompensated, of a day school as defined in
section 1 of P.L.1974, ¢.119 (C.9:6-8.21).

b. "Child" means any child alleged to have been abused or neglected.

c. "Abused or neglected child" means a child less than 18 years of age whose parent or
guardian, as herein defined, (1) inflicts or allows to be inflicted upon such child physical
injury by other than accidental means which causes or creates a substantial risk of death,
or serious or protracted disfigurement, or protracted impairment of physical or emotional
health or protracted loss or impairment of the function of any bodily organ; (2) creates or
allows to be created a substantial or ongoing risk of physical injury to such child by other
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than accidental means which would be likely to cause death or serious or protracted
disfigurement, or protracted loss or impairment of the function of any bodily organ; (3)
commits or allows to be committed an act of sexual abuse against the child; (4) or a child
whose physical, mental, or emotional condition has been impaired or is in imminent
danger of becoming impaired as the result of the failure of his parent or guardian, as
herein defined, to exercise a minimum degree of care (a) in supplying the child with
adequate food, clothing, shelter, education, medical or surgical care though financially
able to do so or though offered financial or other reasonable means to do so, or (b) in
providing the child with proper supervision or guardianship, by unreasonably inflicting or
allowing to be inflicted harm, or substantial risk thereof, including the infliction of
excessive corporal punishment; or by any other acts of a similarly serious nature
requiring the aid of the court; (5) or a child who has been willfully abandoned by his
parent or guardian, as herein defined; (6) or a child upon whom excessive physical
restraint has been used under circumstances which do not indicate that the child's
behavior is harmful to himself, others or property; (7) or a child who is in an institution
and (a) has been placed there inappropriately for a continued period of time with the
knowledge that the placement has resulted or may continue to result in harm to the child's
mental or physical well-being or (b) who has been willfully isolated from ordinary social
contact under circumstances which indicate emotional or social deprivation.

A child shall not be considered abused or neglected pursuant to paragraph (7) of
subsection c. of this section if the acts or omissions described therein occur in a day
school as defined in this section.

No child who in good faith is under treatment by spiritual means alone through prayer in
accordance with the tenets and practices of a recognized church or religious
denomination by a duly accredited practitioner thereof shall for this reason alone be
considered to be abused or neglected.

d. "Law guardian" means an attorney admitted to the practice of law in this State,
regularly employed by the Office of the Public Defender or appointed by the court, and
designated under this act to represent minors in alleged cases of child abuse or neglect
and in termination of parental rights proceedings.

e. "Attorney" means an attorney admitted to the practice of law in this State who shall be
privately retained; or, in the instance of an indigent parent or guardian, an attorney from
the Office of the Public Defender or an attorney appointed by the court who shall be
appointed in order to avoid conflict between the interests of the child and the parent or
guardian in regard to representation.

f. "Division" means the Division of Youth and Family Services in the Department of
Children and Families unless otherwise specified.

g. "Institution" means a public or private facility in the State which provides children
with out of home care, supervision or maintenance. Institution includes, but is not limited
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to, a correctional facility, detention facility, treatment facility, day care center, residential
school, shelter and hospital.

h. "Day school" means a public or private school which provides general or special
educational services to day students in grades kindergarten through 12. Day school does
not include a residential facility, whether public or private, which provides care on a 24-
hour basis.

NEW MEXICO

N.M. Stat. Ann. § 30-6-1 (2011). ABANDONMENT OR ABUSE OF A CHILD.
A. As used in this section:

(1) "child" means a person who is less than eighteen years of age;

(2) "neglect" means that a child is without proper parental care and control of
subsistence, education, medical or other care or control necessary for the child's well-
being because of the faults or habits of the child's parents, guardian or custodian or their
neglect or refusal, when able to do so, to provide them; and

(3) "negligently" refers to criminal negligence and means that a person knew or should
have known of the danger involved and acted with a reckless disregard for the safety or
health of the child.

B. Abandonment of a child consists of the parent, guardian or custodian of a child
intentionally leaving or abandoning the child under circumstances whereby the child may
or does suffer neglect. A person who commits abandonment of a child is guilty of a
misdemeanor, unless the abandonment results in the child's death or great bodily harm, in
which case the person is guilty of a second degree felony.

C. A parent, guardian or custodian who leaves an infant less than ninety days old in
compliance with the Safe Haven for Infants Act [24-22-1 NMSA 1978] shall not be
prosecuted for abandonment of a child.

D. Abuse of a child consists of a person knowingly, intentionally or negligently, and
without justifiable cause, causing or permitting a child to be:

(1) placed in a situation that may endanger the child's life or health;
(2) tortured, cruelly confined or cruelly punished; or
(3) exposed to the inclemency of the weather.
E. A person who commits abuse of a child that does not result in the child's death or great
bodily harm is, for a first offense, guilty of a third degree felony and for second and
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subsequent offenses is guilty of a second degree felony. If the abuse results in great
bodily harm to the child, the person is guilty of a first degree felony.

F. A person who commits negligent abuse of a child that results in the death of the child
is guilty of a first degree felony.

G. A person who commits intentional abuse of a child twelve to eighteen years of age
that results in the death of the child is guilty of a first degree felony.

H. A person who commits intentional abuse of a child less than twelve years of age that
results in the death of the child is guilty of a first degree felony resulting in the death of a
child.

I. Evidence that demonstrates that a child has been knowingly, intentionally or
negligently allowed to enter or remain in a motor vehicle, building or any other premises
that contains chemicals and equipment used or intended for use in the manufacture of a
controlled substance shall be deemed prima facie evidence of abuse of the child.

J. Evidence that demonstrates that a child has been knowingly and intentionally exposed
to the use of methamphetamine shall be deemed prima facie evidence of abuse of the
child.

K. A person who leaves an infant less than ninety days old at a hospital may be
prosecuted for abuse of the infant for actions of the person occurring before the infant
was left at the hospital.

NEW YORK

N.Y. Penal Law § 220.74 (2011). UNLAWFUL MANUFACTURE OF METHAMPHETAMINE
IN THE SECOND DEGREE.

A person is guilty of unlawful manufacture of methamphetamine in the second degree
when he or she:

1. Commits the offense of unlawful manufacture of methamphetamine in the third degree
as defined in section 220.73 of this article in the presence of another person under the age
of sixteen, provided, however, that the actor is at least five years older than such other
person under the age of sixteen; or

2. Commits the crime of unlawful manufacture of methamphetamine in the third degree
as defined in section 220.73 of this article and has previously been convicted within the
preceding five years of the offense of criminal possession of precursors of
methamphetamine as defined in section 220.72 of this article, criminal possession of
methamphetamine manufacturing material in the first degree as defined in section 220.71
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of this article, unlawful disposal of methamphetamine laboratory material as defined in
section 220.76 of this article, unlawful manufacture of methamphetamine in the third
degree as defined in section 220.73 of this article, unlawful manufacture of
methamphetamine in the second degree as defined in this section, or unlawful
manufacture of methamphetamine in the first degree as defined in section 220.75 of this
article.

Unlawful manufacture of methamphetamine in the second degree is a class C felony.

N.Y. Penal Law § 260.10 (2011). ENDANGERING THE WELFARE OF A CHILD.

A person is guilty of endangering the welfare of a child when:

1. He or she knowingly acts in a manner likely to be injurious to the physical, mental or
moral welfare of a child less than seventeen years old or directs or authorizes such child
to engage in an occupation involving a substantial risk of danger to his or her life or
health; or

2. Being a parent, guardian or other person legally charged with the care or custody of a
child less than eighteen years old, he or she fails or refuses to exercise reasonable
diligence in the control of such child to prevent him or her from becoming an “abused
child,” a “neglected child,” a “juvenile delinquent” or a “person in need of supervision,”
as those terms are defined in articles ten, three and seven of the family court act.

3. A person is not guilty of the provisions of this section when he or she engages in the
conduct described in subdivision one of section 260.00 of this article: (a) with the intent
to wholly abandon the child by relinquishing responsibility for and right to the care and
custody of such child; (b) with the intent that the child be safe from physical injury and
cared for in an appropriate manner; (c) the child is left with an appropriate person, or in a
suitable location and the person who leaves the child promptly notifies an appropriate
person of the child's location; and (d) the child is not more than thirty days old.

Endangering the welfare of a child is a class A misdemeanor.
N.Y. Soc. Serv. Law § 371 (2011). DEFINITIONS.

Unless the context or the subject matter manifestly requires a different interpretation,
when used in this article or in any special act relating to children,

1. “Child” means a person actually or apparently under the age of eighteen years;

2. “Abandoned child” means a child under the age of eighteen years who is abandoned by
both parents, or by the parent having its custody, or by any other person or persons
lawfully charged with its care or custody, in accordance with the definition and other
criteria set forth in subdivision five of section three hundred eighty-four-b;
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3. “Destitute child” means a child who, through no neglect on the part of its parent,
guardian or custodian, is

(a) destitute or homeless, or

(b) in a state of want or suffering due to lack of sufficient food, clothing, or shelter, or
medical or surgical care, or

(c) a person under the age of eighteen years who is absent from his legal residence
without the consent of his parent, legal guardian or custodian, or

(d) a person under the age of eighteen who is without a place of shelter where supervision
and care are available, or

(e) a former foster care youth under the age of twenty-one who was previously placed in
the care and custody or custody and guardianship of the local commissioner of social
services or other officer, board or department authorized to receive children as public
charges, and who was discharged from foster care due to a failure to consent to
continuation in placement, who has returned to foster care pursuant to section one
thousand ninety-one of the family court act.

4. Repealed.
4-a. “Neglected child” means a child less than eighteen years of age

(1) whose physical, mental or emotional condition has been impaired or is in imminent
danger of becoming impaired as a result of the failure of his parent or other person legally
responsible for his care to exercise a minimum degree of care

(A) in supplying the child with adequate food, clothing, shelter, education, medical or
surgical care, though financially able to do so or offered financial or other reasonable
means to do so; or

(B) in providing the child with proper supervision or guardianship, by unreasonably
inflicting or allowing to be inflicted harm, or a substantial risk thereof, including the
infliction of excessive corporal punishment; or by misusing a drug or drugs; or by
misusing alcoholic beverages to the extent that he loses self-control of his actions; or by
any other acts of a similarly serious nature requiring the aid of the court; provided,
however, that where the respondent is voluntarily and regularly participating in a
rehabilitative program, evidence that the respondent has repeatedly misused a drug or
drugs or alcoholic beverages to the extent that he loses self-control of his actions shall not
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establish that the child is a neglected child in the absence of evidence establishing that the
child's physical, mental or emotional condition has been impaired or is in imminent
danger of becoming impaired as set forth in paragraph (i) of this subdivision; or

(i1) who has been abandoned by his parents or other person legally responsible for his
care.

4-b. “Abused child” means a child less than eighteen years of age whose parent or other
person legally responsible for his care

(1) inflicts or allows to be inflicted upon such child physical injury by other than
accidental means which causes or creates a substantial risk of death, or serious or
protracted disfigurement, or protracted impairment of physical or emotional health or
protracted loss or impairment of the function of any bodily organ, or

(1) creates or allows to be created a substantial risk of physical injury to such child by
other than accidental means which would be likely to cause death or serious or protracted
disfigurement, or protracted impairment of physical or emotional health or protracted loss
or impairment of the function of any bodily organ, or

(111) commits, or allows to be committed, an act of sexual abuse against such child as
defined in the penal law.

5. “Juvenile delinquent” means a person over seven and less than sixteen years of age
who does any act which, if done by an adult, would constitute a crime.

6. “Person in need of supervision” means a person less than eighteen years of age who is
habitually truant or who is incorrigible, ungovernable or habitually disobedient and
beyond the lawful control of a parent or other person legally responsible for such child's
care, or other lawful authority.

7. “Dependent child” means a child who is in the custody of, or wholly or partly
maintained by an authorized agency or an institution, society or other organization of
charitable, eleemosynary, correctional, or reformatory character;

8. “Mentally disabled child” means a child who has a mental disability as defined in
section 1.03 of the mental hygiene law;

9. “Physically handicapped child” means a child who, by reason of a physical disability
or infirmity, whether congenital or acquired by accident, injury or disease, is or may be
expected to be totally or partially incapacitated for education or for remunerative
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occupation, as provided in the education law, or is or may be expected to be handicapped,
as provided in the public health law;

10. “Authorized agency” means

(a) Any agency, association, corporation, institution, society or other organization which
is incorporated or organized under the laws of this state with corporate power or
empowered by law to care for, to place out or to board out children, which actually has its
place of business or plant in this state and which is approved, visited, inspected and
supervised by the office of children and family services or which shall submit and
consent to the approval, visitation, inspection and supervision of such office as to any and
all acts in relation to the welfare of children performed or to be performed under this title;
provided, however, that on and after June first, two thousand seven, such term shall not
include any for-profit corporation or other for-profit entity or organization for the
purposes of the operation, management, supervision or ownership of agency boarding
homes, group homes, homes including family boarding homes of family free homes, or
institutions which are located within this state;

(b) Any court or any social services official of this state authorized by law to place out or
to board out children or any Indian tribe that has entered into an agreement with the
department pursuant to section thirty-nine of this chapter;

(c) Any agency, association, corporation, institution, society or other organization which
is not incorporated or organized under the laws of this state, placing out a child for
adoption whose admission to the United States as an eligible orphan with non-quota
immigrant status pursuant to the federal immigration and nationality act [FN1] is sought
for the purpose of adoption in the State of New York or who has been brought into the
United States with such status and for such purpose, provided, however, that such
agency, association, corporation, institution, society or other organization is licensed or
otherwise authorized by another state to place out children for adoption, that such agency,
association, corporation, institution, society or other organization is approved by the
department to place out such children with non-quota immigrant status for adoption in the
State of New York, and provided further, that such agency, association, corporation,
institution, society or other organization complies with the regulations of the department
pertaining to such placements. Notwithstanding any other provision of law to the
contrary, such agency shall be limited in its functioning as an authorized agency to the
placing out and adoption of such children. This paragraph shall not require the
department to approve any such agency, association, corporation, institution, society or
other organization which is located in a state which is a party to the interstate compact on
the placement of children.
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11. “Custody” means custody in pursuance of or in compliance with expressed provisions
of law;

12. “Place out” means to arrange for the free care of a child in a family other than that of
the child's parent, step-parent, grandparent, brother, sister, uncle, or aunt or legal
guardian, for the purpose of adoption or for the purpose of providing care;

13. “Place” or “commit” includes replace and recommit;

14. “Board out” means to arrange for the care of a child in a family, other than that of the
child's parent, step-parent or legal guardian, to whom payment is made or agreed to be
made for care and maintenance.

15. “Home” includes a family boarding home or a family free home.

16. agency [FN2] boarding home shall mean a family-type home for children and/or for
minors operated by an authorized agency, in quarters or premises owned, leased or
otherwise under the control of such agency, for the purpose of providing care and
maintenance therein for children or minors under the care of such agency.

17. “Group home” shall mean a facility for the care and maintenance of not less than
seven, nor more than twelve children, who are at least five years of age, operated by an
authorized agency except that such minimum age shall not be applicable to siblings
placed in the same facility nor to children whose mother is placed in the same facility.

18. “Public institution for children” shall mean an institution which is established and
maintained by a public welfare district for the purpose of providing care and maintenance
therein for children and minors for whose care such district is responsible and who
require care away from their own homes.

19. “Foster parent” shall mean any person with whom a child, in the care, custody or
guardianship of an authorized agency, is placed for temporary or long-term care, and
“foster child” shall mean any person, in the care, custody or guardianship of an
authorized agency, who is placed for temporary or long-term care.

20. “Therapeutic foster parent” means a foster parent who is certified or licensed pursuant
to section three hundred seventy-five or section three hundred seventy-six of this article,
or otherwise approved and who has successfully completed a training program developed
by professionals experienced in treating children who exhibit high levels of disturbed
behavior, emotional disturbance or physical or health needs. For any such child placed in
their care, such parent shall assist in the implementation of the therapeutic treatment
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portion of the family service plan required by section four hundred nine-e of this article.

21. “Supervised independent living program” shall mean one or more of a type of agency
boarding home operated and certified by an authorized agency in accordance with the
regulations of the office of children and family services to provide a transitional
experience for older youth who, based upon their circumstances, are appropriate for
transition to the level of care and supervision provided in the program. Each supervised
independent living unit shall be located in the community separate from any of the
agency's other congregate dwellings.

22. Repealed.

NORTH CAROLINA

N.C. Gen. Stat. § 14-318.4 (2011). CHILD ABUSE A FELONY

(a) A parent or any other person providing care to or supervision of a child less than 16
years of age who intentionally inflicts any serious physical injury upon or to the child or
who intentionally commits an assault upon the child which results in any serious physical
injury to the child is guilty of a Class E felony, except as otherwise provided in
subsection (a3) of this section.

(al) Any parent of a child less than 16 years of age, or any other person providing care to
or supervision of the child, who commits, permits, or encourages any act of prostitution
with or by the child is guilty of child abuse and shall be punished as a Class E felon.

(a2) Any parent or legal guardian of a child less than 16 years of age who commits or
allows the commission of any sexual act upon the child is guilty of a Class E felony.

(a3) A parent or any other person providing care to or supervision of a child less than 16
years of age who intentionally inflicts any serious bodily injury to the child or who
intentionally commits an assault upon the child which results in any serious bodily injury
to the child, or which results in permanent or protracted loss or impairment of any mental
or emotional function of the child, is guilty of a Class C felony.

(a4) A parent or any other person providing care to or supervision of a child less than 16
years of age whose willful act or grossly negligent omission in the care of the child shows
a reckless disregard for human life is guilty of a Class E felony if the act or omission
results in serious bodily injury to the child.

(a5) A parent or any other person providing care to or supervision of a child less than 16
years of age whose willful act or grossly negligent omission in the care of the child shows
a reckless disregard for human life is guilty of a Class H felony if the act or omission
results in serious physical injury to the child.
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(b) The felony of child abuse is an offense additional to other civil and criminal
provisions and is not intended to repeal or preclude any other sanctions or remedies.

(c) Abandonment of an infant less than seven days of age pursuant to G.S. 14-322.3 may
be treated as a mitigating factor in sentencing for a conviction under this section
involving that infant.

(d) The following definitions apply in this section:

(1) Serious bodily injury. -- Bodily injury that creates a substantial risk of death or that
causes serious permanent disfigurement, coma, a permanent or protracted condition that
causes extreme pain, or permanent or protracted loss or impairment of the function of any
bodily member or organ, or that results in prolonged hospitalization.

(2) Serious physical injury. -- Physical injury that causes great pain and suffering. The
term includes serious mental injury.

N.C. Gen. Stat. § 15A-1340.16 (2011). AGGRAVATED AND MITIGATED SENTENCES.

(a) Generally, Burden of Proof. -- The court shall consider evidence of aggravating or
mitigating factors present in the offense that make an aggravated or mitigated sentence
appropriate, but the decision to depart from the presumptive range is in the discretion of
the court. The State bears the burden of proving beyond a reasonable doubt that an
aggravating factor exists, and the offender bears the burden of proving by a
preponderance of the evidence that a mitigating factor exists.

(al) Jury to Determine Aggravating Factors; Jury Procedure if Trial Bifurcated. -- The
defendant may admit to the existence of an aggravating factor, and the factor so admitted
shall be treated as though it were found by a jury pursuant to the procedures in this
subsection. Admissions of the existence of an aggravating factor must be consistent with
the provisions of G.S. 15A-1022.1. If the defendant does not so admit, only a jury may
determine if an aggravating factor is present in an offense. The jury impaneled for the
trial of the felony may, in the same trial, also determine if one or more aggravating
factors is present, unless the court determines that the interests of justice require that a
separate sentencing proceeding be used to make that determination. If the court
determines that a separate proceeding is required, the proceeding shall be conducted by
the trial judge before the trial jury as soon as practicable after the guilty verdict is
returned. If prior to the time that the trial jury begins its deliberations on the issue of
whether one or more aggravating factors exist, any juror dies, becomes incapacitated or
disqualified, or is discharged for any reason, an alternate juror shall become a part of the
jury and serve in all respects as those selected on the regular trial panel. An alternate
juror shall become a part of the jury in the order in which the juror was selected. If the
trial jury is unable to reconvene for a hearing on the issue of whether one or more
aggravating factors exist after having determined the guilt of the accused, the trial judge
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shall impanel a new jury to determine the issue. A jury selected to determine whether one
or more aggravating factors exist shall be selected in the same manner as juries are
selected for the trial of criminal cases.

(a2) Procedure if Defendant Admits Aggravating Factor Only. -- If the defendant admits
that an aggravating factor exists, but pleads not guilty to the underlying felony, a jury
shall be impaneled to dispose of the felony charge. In that case, evidence that relates
solely to the establishment of an aggravating factor shall not be admitted in the felony
trial.

(a3) Procedure if Defendant Pleads Guilty to the Felony Only. -- If the defendant pleads
guilty to the felony, but contests the existence of one or more aggravating factors, a jury
shall be impaneled to determine if the aggravating factor or factors exist.

(a4) Pleading of Aggravating Factors. -- Aggravating factors set forth in subsection (d)
of this section need not be included in an indictment or other charging instrument. Any
aggravating factor alleged under subdivision (d)(20) of this section shall be included in
an indictment or other charging instrument, as specified in G.S. 15A-924.

(a5) Procedure to Determine Prior Record Level Points Not Involving Prior Convictions.
-- If the State seeks to establish the existence of a prior record level point under G.S.
15A-1340.14(b)(7), the jury shall determine whether the point should be assessed using
the procedures specified in subsections (al) through (a3) of this section. The State need
not allege in an indictment or other pleading that it intends to establish the point.

(a6) Notice of Intent to Use Aggravating Factors or Prior Record Level Points. -- The
State must provide a defendant with written notice of its intent to prove the existence of
one or more aggravating factors under subsection (d) of this section or a prior record
level point under G.S. 15A-1340.14(b)(7) at least 30 days before trial or the entry of a
guilty or no contest plea. A defendant may waive the right to receive such notice. The
notice shall list all the aggravating factors the State seeks to establish.

(b) When Aggravated or Mitigated Sentence Allowed. -- If the jury, or with respect to an
aggravating factor under G.S. 15A-1340.16(d)(12a) or (18a), the court, finds that
aggravating factors exist or the court finds that mitigating factors exist, the court may
depart from the presumptive range of sentences specified in G.S. 15A-1340.17(c)(2). If
aggravating factors are present and the court determines they are sufficient to outweigh
any mitigating factors that are present, it may impose a sentence that is permitted by the
aggravated range described in G.S. 15A-1340.17(c)(4). If the court finds that mitigating
factors are present and are sufficient to outweigh any aggravating factors that are present,
it may impose a sentence that is permitted by the mitigated range described in G.S. 15A-
1340.17(c)(3).

(c) Written Findings; When Required. -- The court shall make findings of the
aggravating and mitigating factors present in the offense only if, in its discretion, it
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departs from the presumptive range of sentences specified in G.S. 15A-1340.17(¢c)(2). If
the jury finds factors in aggravation, the court shall ensure that those findings are entered
in the court's determination of sentencing factors form or any comparable document used
to record the findings of sentencing factors. Findings shall be in writing. The requirement
to make findings in order to depart from the presumptive range applies regardless of
whether the sentence of imprisonment is activated or suspended.

(d) Aggravating Factors. -- The following are aggravating factors:

(1) The defendant induced others to participate in the commission of the offense or
occupied a position of leadership or dominance of other participants.

(2) The defendant joined with more than one other person in committing the offense
and was not charged with committing a conspiracy.

(2a) The offense was committed for the benefit of, or at the direction of, any criminal
street gang, with the specific intent to promote, further, or assist in any criminal conduct
by gang members, and the defendant was not charged with committing a conspiracy. A
"criminal street gang" means any ongoing organization, association, or group of three or
more persons, whether formal or informal, having as one of its primary activities the
commission of felony or violent misdemeanor offenses, or delinquent acts that would be
felonies or violent misdemeanors if committed by an adult, and having a common name
or common identifying sign, colors, or symbols.

(3) The offense was committed for the purpose of avoiding or preventing a lawful arrest
or effecting an escape from custody.

(4) The defendant was hired or paid to commit the offense.

(5) The offense was committed to disrupt or hinder the lawful exercise of any
governmental function or the enforcement of laws.

(6) The offense was committed against or proximately caused serious injury to a
present or former law enforcement officer, employee of the Department of Correction,
jailer, fireman, emergency medical technician, ambulance attendant, social worker,
justice or judge, clerk or assistant or deputy clerk of court, magistrate, prosecutor, juror,
or witness against the defendant, while engaged in the performance of that person's
official duties or because of the exercise of that person's official duties.

(6a) The offense was committed against or proximately caused serious harm as defined
in G.S. 14-163.1 or death to a law enforcement agency animal, an assistance animal, or a
search and rescue animal as defined in G.S. 14-163.1, while engaged in the performance
of the animal's official duties.

(7) The offense was especially heinous, atrocious, or cruel.
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(8) The defendant knowingly created a great risk of death to more than one person by
means of a weapon or device which would normally be hazardous to the lives of more
than one person.

(9) The defendant held public office at the time of the offense and the offense related to
the conduct of the office.

(10) The defendant was armed with or used a deadly weapon at the time of the crime.

(11) The victim was very young, or very old, or mentally or physically infirm, or
handicapped.

(12) The defendant committed the offense while on pretrial release on another charge.

(12a) The defendant has, during the 10-year period prior to the commission of the
offense for which the defendant is being sentenced, been found by a court of this State to
be in willful violation of the conditions of probation imposed pursuant to a suspended
sentence or been found by the Post-Release Supervision and Parole Commission to be in
willful violation of a condition of parole or post-release supervision imposed pursuant to
release from incarceration.

(13) The defendant involved a person under the age of 16 in the commission of the
crime.

(14) The offense involved an attempted or actual taking of property of great monetary
value or damage causing great monetary loss, or the offense involved an unusually large
quantity of contraband.

(15) The defendant took advantage of a position of trust or confidence, including a
domestic relationship, to commit the offense.

(16) The offense involved the sale or delivery of a controlled substance to a minor.

(16a) The offense is the manufacture of methamphetamine and was committed where a
person under the age of 18 lives, was present, or was otherwise endangered by exposure
to the drug, its ingredients, its by-products, or its waste.

(16b) The offense is the manufacture of methamphetamine and was committed in a
dwelling that is one of four or more contiguous dwellings.

(17) The offense for which the defendant stands convicted was committed against a
victim because of the victim's race, color, religion, nationality, or country of origin.

(18) The defendant does not support the defendant's family.
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(18a) The defendant has previously been adjudicated delinquent for an offense that
would be a Class A, B1, B2, C, D, or E felony if committed by an adult.

(19) The serious injury inflicted upon the victim is permanent and debilitating.
(20) Any other aggravating factor reasonably related to the purposes of sentencing.

Evidence necessary to prove an element of the offense shall not be used to prove any
factor in aggravation, and the same item of evidence shall not be used to prove more than
one factor in aggravation. Evidence necessary to establish that an enhanced sentence is
required under G.S. 15A-1340.16A may not be used to prove any factor in aggravation.

The judge shall not consider as an aggravating factor the fact that the defendant exercised
the right to a jury trial.

Notwithstanding the provisions of subsection (al) of this section, the determination that
an aggravating factor under G.S. 15A-1340.16(d)(18a) is present in a case shall be made
by the court, and not by the jury. That determination shall be made in the sentencing
hearing.

(e) Mitigating Factors. -- The following are mitigating factors:

(1) The defendant committed the offense under duress, coercion, threat, or compulsion
that was insufficient to constitute a defense but significantly reduced the defendant's
culpability.

(2) The defendant was a passive participant or played a minor role in the commission of
the offense.

(3) The defendant was suffering from a mental or physical condition that was
insufficient to constitute a defense but significantly reduced the defendant's culpability
for the offense.

(4) The defendant's age, immaturity, or limited mental capacity at the time of
commission of the offense significantly reduced the defendant's culpability for the
offense.

(5) The defendant has made substantial or full restitution to the victim.

(6) The victim was more than 16 years of age and was a voluntary participant in the
defendant's conduct or consented to it.

(7) The defendant aided in the apprehension of another felon or testified truthfully on
behalf of the prosecution in another prosecution of a felony.
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(8) The defendant acted under strong provocation, or the relationship between the
defendant and the victim was otherwise extenuating.

(9) The defendant could not reasonably foresee that the defendant's conduct would
cause or threaten serious bodily harm or fear, or the defendant exercised caution to avoid
such consequences.

(10) The defendant reasonably believed that the defendant's conduct was legal.

(11) Prior to arrest or at an early stage of the criminal process, the defendant voluntarily
acknowledged wrongdoing in connection with the offense to a law enforcement officer.

(12) The defendant has been a person of good character or has had a good reputation in
the community in which the defendant lives.

(13) The defendant is a minor and has reliable supervision available.

(14) The defendant has been honorably discharged from the United States armed
services.

(15) The defendant has accepted responsibility for the defendant's criminal conduct.

(16) The defendant has entered and is currently involved in or has successfully
completed a drug treatment program or an alcohol treatment program subsequent to arrest
and prior to trial.

(17) The defendant supports the defendant's family.

(18) The defendant has a support system in the community.

(19) The defendant has a positive employment history or is gainfully employed.

(20) The defendant has a good treatment prognosis, and a workable treatment plan is
available.

(21) Any other mitigating factor reasonably related to the purposes of sentences.

NORTH DAKOTA

N.D. Cent. Code § 19-03.1-22.2 (2011). ENDANGERMENT OF CHILD OR VULNERABLE
ADULT.

1. For purposes of this section:
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a. "Chemical substance" means a substance intended to be used as a precursor in the
manufacture of a controlled substance or any other chemical intended to be used in the
manufacture of a controlled substance. Intent under this subsection may be demonstrated
by the substance's use, quantity, manner of storage, or proximity to other precursors or to
manufacturing equipment.

b. "Child" means an individual who is under the age of eighteen years.

c. "Controlled substance" means the same as that term is defined in section 19-03.1-01,
except the term does not include less than one-half ounce of marijuana.

d. "Drug paraphernalia" means the same as that term is defined in section 19-03.4-01.
e. "Prescription" means the same as that term is described in section 19-03.1-22.

f. "Vulnerable adult" means either a disabled adult or vulnerable elderly adult as those
terms are defined in section 12.1-31-07.

2. Unless a greater penalty is otherwise provided by law, a person who knowingly or
intentionally causes or permits a child or vulnerable adult to be exposed to, to ingest or
inhale, or to have contact with a controlled substance, chemical substance, or drug
paraphernalia as defined in subsection 1, is guilty of a class C felony.

3. Unless a greater penalty is otherwise provided by law, a person who violates
subsection 2, and a child or vulnerable adult actually suffers bodily injury by exposure to,
ingestion of, inhalation of, or contact with a controlled substance, chemical substance, or
drug paraphernalia, is guilty of a class B felony unless the exposure, ingestion, inhalation,
or contact results in the death of the child or vulnerable adult, in which case the person is
guilty of a class A felony.

4. It is an affirmative defense to a violation of this section that the controlled substance
was provided by lawful prescription for the child or vulnerable adult and that it was
administered to the child or vulnerable adult in accordance with the prescription
instructions provided with the controlled substance.

N.D. Cent. Code § 27-20-02 (2011). UNIFORM JUVENILE COURT ACT; DEFINITIONS.
As used in this chapter:

1. "Abandon" means:

a. As to a parent of a child not in the custody of that parent, failure by the
noncustodial parent significantly without justifiable cause:

(1) To communicate with the child; or
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(2) To provide for the care and support of the child as required by law; or
b. As to a parent of a child in that parent's custody:
(1) To leave the child for an indefinite period without making firm and agreed
plans, with the child's immediate caregiver, for the parent's resumption of physical

custody;

(2) Following the child's birth or treatment at a hospital, to fail to arrange for the
child's discharge within ten days after the child no longer requires hospital care; or

(3) To willfully fail to furnish food, shelter, clothing, or medical attention
reasonably sufficient to meet the child's needs.

2. "Abandoned infant" means a child who has been abandoned before reaching the age
of one year.

3. "Aggravated circumstances" means circumstances in which a parent:
a. Abandons, tortures, chronically abuses, or sexually abuses a child,
b. Fails to make substantial, meaningful efforts to secure treatment for the parent's
addiction, mental illness, behavior disorder, or any combination of those conditions for a
period equal to the lesser of:

(1) One year; or

(2) One-half of the child's lifetime, measured in days, as of the date a petition
alleging aggravated circumstances is filed;

c. Engages in conduct prohibited under sections 12.1-20-01 through 12.1-20-08 or
chapter 12.1-27.2, in which a child is the victim or intended victim;

d. Engages in conduct that constitutes one of the following crimes, or of an offense
under the laws of another jurisdiction which requires proof of substantially similar
elements:

(1) A violation of section 12.1-16-01, 12.1-16-02, or 12.1-16-03, or subdivision a of
subsection 1 of section 14-09-22 in which the victim is another child of the parent;

(2) Aiding, abetting, attempting, conspiring, or soliciting a violation of section 12.1-
16-01, 12.1-16-02, or 12.1-16-03 in which the victim is a child of the parent; or
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(3) A violation of section 12.1-17-02 in which the victim is a child of the parent and
has suffered serious bodily injury;

e. Engages or attempts to engage in conduct, prohibited under sections 12.1-17-01
through 12.1-17-04, in which a child is the victim or intended victim;

f. Has been incarcerated under a sentence for which the latest release date is:
(1) In the case of a child age nine or older, after the child's majority; or

(2) In the case of a child, after the child is twice the child's current age, measured in
days;

g. Subjects the child to prenatal exposure to chronic or severe use of alcohol or any
controlled substance as defined in chapter 19-03.1 in a manner not lawfully prescribed by
a practitioner; or

h. Allows the child to be present in an environment subjecting the child to exposure to
a controlled substance, chemical substance, or drug paraphernalia as prohibited by
section 19-03.1-22.2.

4. "Child" means an individual who is:
a. Under the age of eighteen years and is not married; or

b. Under the age of twenty years with respect to a delinquent act committed while
under the age of eighteen years.

5. "Custodian" means a person, other than a parent or legal guardian, who stands in
loco parentis to the child or a person to whom legal custody of the child has been given
by order of a court.

6. "Delinquent act" means an act designated a crime under the law, including local
ordinances or resolutions of this state, or of another state if the act occurred in that state,
or under federal law, and the crime does not fall under subdivision c of subsection 19.

7. "Delinquent child" means a child who has committed a delinquent act and is in need
of treatment or rehabilitation.

8. "Deprived child" means a child who:

a. s without proper parental care or control, subsistence, education as required by
law, or other care or control necessary for the child's physical, mental, or emotional
health, or morals, and the deprivation is not due primarily to the lack of financial means
of the child's parents, guardian, or other custodian;
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b. Has been placed for care or adoption in violation of law;
c. Has been abandoned by the child's parents, guardian, or other custodian;

d. Is without proper parental care, control, or education as required by law, or other
care and control necessary for the child's well-being because of the physical, mental,
emotional, or other illness or disability of the child's parent or parents, and that such lack
of care is not due to a willful act of commission or act of omission by the child's parents,
and care is requested by a parent;

e. Is in need of treatment and whose parents, guardian, or other custodian have
refused to participate in treatment as ordered by the juvenile court;

f. Was subject to prenatal exposure to chronic or severe use of alcohol or any
controlled substance as defined in chapter 19-03.1 in a manner not lawfully prescribed by
a practitioner; or

g. Is present in an environment subjecting the child to exposure to a controlled
substance, chemical substance, or drug paraphernalia as prohibited by section 19-03.1-
22.2.

9. "Detention" means a physically secure facility with locked doors and does not
include shelter care, attendant care, or home detention.

10. "Director" means the director of juvenile court or the director's designee.

11. "Fit and willing relative or other appropriate individual" means a relative or other
individual who has been determined, after consideration of an assessment that includes a
criminal history record investigation under chapter 50-11.3, to be a qualified person
under chapter 30.1-27, and who consents in writing to act as a legal guardian.

12. "Home" when used in the phrase "to return home" means the abode of the child's
parent with whom the child formerly resided.

13. "Juvenile court" means the district court of this state.

14. "Juvenile drug court" means a program established in a judicial district consisting
of intervention and assessment of juveniles involved in forms of substance abuse;
frequent drug testing; intense judicial and probation supervision; individual, group, and
family counseling; substance abuse treatment; educational opportunities; and use of
sanctions and incentives.

15. "Permanency hearing" means a hearing, conducted with respect to a child who is in
foster care, to determine the permanency plan for the child which includes:
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a. Whether and, if applicable, when the child will be returned to the parent;

b. Whether and, if applicable, when the child will be placed for adoption and the state
will file a petition for termination of parental rights;

c. Whether and, if applicable, when a fit and willing relative or other appropriate
individual will be appointed as a legal guardian;

d. Whether and, if applicable, to place siblings in the same foster care, relative,
guardianship, or adoptive placement, unless it is determined that the joint placement
would be contrary to the safety or well-being of any of the siblings;

e. Whether and, if applicable, in the case of siblings removed from their home who
are not jointly placed, to provide for frequent visitation or other ongoing interaction
between the siblings, unless it is determined to be contrary to the safety or well-being of
any of the siblings;

f. In cases in which a compelling reason has been shown that it would not be in the
child's best interests to return home, to have parental rights terminated, to be placed for
adoption, to be placed with a fit and willing relative, or to be placed with a legal
guardian, whether and, if applicable, when the child will be placed in another planned
permanent living arrangement;

g. In the case of a child who has been placed in foster care outside the state in which
the home of the parents is located, or if the parents maintain separate homes, outside the
state in which the home of the parent who was the child's primary caregiver is located,
whether out-of-state placements have been considered. If the child is currently in an out-
of-state placement, the court shall determine whether the placement continues to be
appropriate and in the child's best interests; and

h. In the case of a child who has attained age sixteen, the services needed to assist the
child to make the transition from foster care to independent living.

16. "Protective supervision" means supervision ordered by the court of children found
to be deprived or unruly.

17. "Relative" means:

a. The child's grandparent, great-grandparent, sibling, half-sibling, aunt, great-aunt,
uncle, great-uncle, nephew, niece, or first cousin,;

b. An individual with a relationship to the child, derived through a current or former
spouse of the child's parent, similar to a relationship described in subdivision a;
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c. An individual recognized in the child's community as having a relationship with the
child similar to a relationship described in subdivision a; or

d. The child's stepparent.
18. "Shelter care" means temporary care of a child in physically unrestricted facilities.
19. "Unruly child" means a child who:

a. Is habitually and without justification truant from school;

b. Is habitually disobedient of the reasonable and lawful commands of the child's
parent, guardian, or other custodian and is ungovernable or who is willfully in a situation
dangerous or injurious to the health, safety, or morals of the child or others;

c. Has committed an offense applicable only to a child, except for an offense
committed by a minor fourteen years of age or older under subsection 2 of section 12.1-
31-03 or an equivalent local ordinance or resolution;

d. Has committed an offense in violation of section 5-01-08; or

e. Is under the age of fourteen years and has purchased, possessed, smoked, or used
tobacco or tobacco-related products in violation of subsection 2 of section 12.1-31-03;
and

f. In any of the foregoing instances is in need of treatment or rehabilitation.
20. "Willfully" has the meaning provided in section 12.1-02-02.

N.D. Cent. Code § 50-25.1-17 (2011). TOXICOLOGY TESTING -- REQUIREMENTS.

1. If the woman has obstetrical complications that are a medical indication of possible
use of a controlled substance for a nonmedical purpose, upon the consent of the pregnant
woman, or without consent if a specimen is otherwise available, a physician shall
administer a toxicology test to a pregnant woman under the physician's care or to a
woman under the physician's care within eight hours after delivery to determine whether
there is evidence that she has ingested a controlled substance. If the test results are
positive, the physician shall report the results under section 50-25.1-03.1. A negative test
result or the pregnant woman's refusal to consent to a test does not eliminate the
obligation to report under section 50-25.1-03 if other evidence gives the physician reason
to believe the patient has used a controlled substance for a nonmedical purpose.

2. If a physician has reason to believe based on a medical assessment of the mother or the
infant that the mother used a controlled substance for a nonmedical purpose during the
pregnancy, the physician shall administer, without the consent of the child's parents or
guardian, to the newborn infant born under the physician's care a toxicology test to
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determine whether there is evidence of prenatal exposure to a controlled substance. If the
test results are positive, the physician shall report the results as neglect under section 50-
25.1-03. A negative test result does not eliminate the obligation to report under section
50-25.1-03 if other medical evidence of prenatal exposure to a controlled substance is
present.

3. A physician or any other medical personnel administering a toxicology test to
determine the presence of a controlled substance in a pregnant woman, in a woman
within eight hours after delivery, or in a child at birth or during the first month of life is
immune from civil or criminal liability arising from administration of the test if the
physician ordering the test believes in good faith that the test is required under this
section and the test is administered in accordance with an established protocol and
reasonable medical practice. A physician or any other medical personnel who determines
in good faith not to administer a toxicology test under this section is immune from
liability for not administering the test.

OHIO

Ohio Rev. Code Ann. § 2919.22 (2011). ENDANGERING CHILDREN.

(A) No person, who is the parent, guardian, custodian, person having custody or
control, or person in loco parentis of a child under eighteen years of age or a mentally or
physically handicapped child under twenty-one years of age, shall create a substantial
risk to the health or safety of the child, by violating a duty of care, protection, or support.
It is not a violation of a duty of care, protection, or support under this division when the
parent, guardian, custodian, or person having custody or control of a child treats the
physical or mental illness or defect of the child by spiritual means through prayer alone,
in accordance with the tenets of a recognized religious body.

(B) No person shall do any of the following to a child under eighteen years of age or a
mentally or physically handicapped child under twenty-one years of age:

(1) Abuse the child;
(2) Torture or cruelly abuse the child;

(3) Administer corporal punishment or other physical disciplinary measure, or
physically restrain the child in a cruel manner or for a prolonged period, which
punishment, discipline, or restraint is excessive under the circumstances and creates a
substantial risk of serious physical harm to the child;

(4) Repeatedly administer unwarranted disciplinary measures to the child, when there is
a substantial risk that such conduct, if continued, will seriously impair or retard the
child's mental health or development;
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(5) Entice, coerce, permit, encourage, compel, hire, employ, use, or allow the child to
act, model, or in any other way participate in, or be photographed for, the production,
presentation, dissemination, or advertisement of any material or performance that the
offender knows or reasonably should know is obscene, is sexually oriented matter, or is
nudity-oriented matter;

(6) Allow the child to be on the same parcel of real property and within one hundred
feet of, or, in the case of more than one housing unit on the same parcel of real property,
in the same housing unit and within one hundred feet of, any act in violation of section
2925.04 or 2925.041 [2925.04.1] of the Revised Code when the person knows that the act
is occurring, whether or not any person is prosecuted for or convicted of the violation of
section 2925.04 or 2925.041 [2925.04.1] of the Revised Code that is the basis of the
violation of this division.

(C) (1) No person shall operate a vehicle, streetcar, or trackless trolley within this state in
violation of division (A) of section 4511.19 of the Revised Code when one or more
children under eighteen years of age are in the vehicle, streetcar, or trackless trolley.
Notwithstanding any other provision of law, a person may be convicted at the same trial
or proceeding of a violation of this division and a violation of division (A) of section
4511.19 of the Revised Code that constitutes the basis of the charge of the violation of
this division. For purposes of sections 4511.191 [4511.19.1] to 4511.197 [4511.19.7] of
the Revised Code and all related provisions of law, a person arrested for a violation of
this division shall be considered to be under arrest for operating a vehicle while under the
influence of alcohol, a drug of abuse, or a combination of them or for operating a vehicle
with a prohibited concentration of alcohol, a controlled substance, or a metabolite of a
controlled substance in the whole blood, blood serum or plasma, breath, or urine.

(2) As used in division (C)(1) of this section:

(a) "Controlled substance" has the same meaning as in section 3719.01 of the Revised
Code.

(b) "Vehicle," "streetcar," and "trackless trolley" have the same meanings as in
section 4511.01 of the Revised Code.

(D) (1) Division (B)(5) of this section does not apply to any material or performance that
1s produced, presented, or disseminated for a bona fide medical, scientific, educational,
religious, governmental, judicial, or other proper purpose, by or to a physician,
psychologist, sociologist, scientist, teacher, person pursuing bona fide studies or research,
librarian, member of the clergy, prosecutor, judge, or other person having a proper
interest in the material or performance.

(2) Mistake of age is not a defense to a charge under division (B)(5) of this section.
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(3) In a prosecution under division (B)(5) of this section, the trier of fact may infer that
an actor, model, or participant in the material or performance involved is a juvenile if the
material or performance, through its title, text, visual representation, or otherwise,
represents or depicts the actor, model, or participant as a juvenile.

(4) As used in this division and division (B)(5) of this section:
(a) "Material," "performance," "obscene," and "sexual activity" have the same
meanings as in section 2907.01 of the Revised Code.

(b) "Nudity-oriented matter" means any material or performance that shows a minor
in a state of nudity and that, taken as a whole by the average person applying
contemporary community standards, appeals to prurient interest.

(c) "Sexually oriented matter" means any material or performance that shows a minor
participating or engaging in sexual activity, masturbation, or bestiality.

(E) (1) Whoever violates this section is guilty of endangering children.

(2) If the offender violates division (A) or (B)(1) of this section, endangering children is
one of the following, and, in the circumstances described in division (E)(2)(e) of this
section, that division applies:

(a) Except as otherwise provided in division (E)(2)(b), (¢), or (d) of this section, a
misdemeanor of the first degree;

(b) If the offender previously has been convicted of an offense under this section or of
any offense involving neglect, abandonment, contributing to the delinquency of, or
physical abuse of a child, except as otherwise provided in division (E)(2)(c) or (d) of this
section, a felony of the fourth degree;

(c) If the violation is a violation of division (A) of this section and results in serious
physical harm to the child involved, a felony of the third degree;

(d) If the violation is a violation of division (B)(1) of this section and results in
serious physical harm to the child involved, a felony of the second degree.

(e) If the violation is a felony violation of division (B)(1) of this section and the
offender also is convicted of or pleads guilty to a specification as described in section
2941.1422 [2941.14.22] of the Revised Code that was included in the indictment, count
in the indictment, or information charging the offense, the court shall sentence the
offender to a mandatory prison term as provided in division (D)(7) of section 2929.14 of
the Revised Code and shall order the offender to make restitution as provided in division
(B)(8) of section 2929.18 of the Revised Code.
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(3) If the offender violates division (B)(2), (3), (4), or (6) of this section, except as
otherwise provided in this division, endangering children is a felony of the third degree.
If the violation results in serious physical harm to the child involved, or if the offender
previously has been convicted of an offense under this section or of any offense involving
neglect, abandonment, contributing to the delinquency of, or physical abuse of a child,
endangering children is a felony of the second degree. If the offender violates division
(B)(2), (3), or (4) of this section and the offender also is convicted of or pleads guilty to a
specification as described in section 2941.1422 [2941.14.22] of the Revised Code that
was included in the indictment, count in the indictment, or information charging the
offense, the court shall sentence the offender to a mandatory prison term as provided in
division (D)(7) of section 2929.14 of the Revised Code and shall order the offender to
make restitution as provided in division (B)(8) of section 2929.18 of the Revised Code. If
the offender violates division (B)(6) of this section and the drug involved is
methamphetamine, the court shall impose a mandatory prison term on the offender as
follows:

(a) If the violation is a violation of division (B)(6) of this section that is a felony of
the third degree under division (E)(3) of this section and the drug involved is
methamphetamine, except as otherwise provided in this division, the court shall impose
as a mandatory prison term one of the prison terms prescribed for a felony of the third
degree that is not less than two years. If the violation is a violation of division (B)(6) of
this section that is a felony of the third degree under division (E)(3) of this section, if the
drug involved is methamphetamine, and if the offender previously has been convicted of
or pleaded guilty to a violation of division (B) (6) of this section, a violation of division
(A) of section 2925.04 of the Revised Code, or a violation of division (A) of section
2925.041 [2925.04.1] of the Revised Code, the court shall impose as a mandatory prison
term one of the prison terms prescribed for a felony of the third degree that is not less
than five years.

(b) If the violation is a violation of division (B)(6) of this section that is a felony of
the second degree under division (E)(3) of this section and the drug involved is
methamphetamine, except as otherwise provided in this division, the court shall impose
as a mandatory prison term one of the prison terms prescribed for a felony of the second
degree that is not less than three years. If the violation is a violation of division (B)(6) of
this section that is a felony of the second degree under division (E)(3) of this section, if
the drug involved is methamphetamine, and if the offender previously has been convicted
of or pleaded guilty to a violation of division (B)(6) of this section, a violation of division
(A) of section 2925.04 of the Revised Code, or a violation of division (A) of section
2925.041 [2925.04.1] of the Revised Code, the court shall impose as a mandatory prison
term one of the prison terms prescribed for a felony of the second degree that is not less
than five years.

(4) If the offender violates division (B)(5) of this section, endangering children is a
felony of the second degree. If the offender also is convicted of or pleads guilty to a
specification as described in section 2941.1422 [2941.14.22] of the Revised Code that
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was included in the indictment, count in the indictment, or information charging the
offense, the court shall sentence the offender to a mandatory prison term as provided in
division (D)(7) of section 2929.14 of the Revised Code and shall order the offender to
make restitution as provided in division (B)(8) of section 2929.18 of the Revised Code.

(5) If the offender violates division (C) of this section, the offender shall be punished as
follows:

(a) Except as otherwise provided in division (E)(5)(b) or (¢) of this section,
endangering children in violation of division (C) of this section is a misdemeanor of the
first degree.

(b) If the violation results in serious physical harm to the child involved or the
offender previously has been convicted of an offense under this section or any offense
involving neglect, abandonment, contributing to the delinquency of, or physical abuse of
a child, except as otherwise provided in division (E)(5)(c) of this section, endangering
children in violation of division (C) of this section is a felony of the fifth degree.

(c) If the violation results in serious physical harm to the child involved and if the
offender previously has been convicted of a violation of division (C) of this section,
section 2903.06 or 2903.08 of the Revised Code, section 2903.07 of the Revised Code as
it existed prior to March 23, 2000, or section 2903.04 of the Revised Code in a case in
which the offender was subject to the sanctions described in division (D) of that section,
endangering children in violation of division (C) of this section is a felony of the fourth
degree.

(d) In addition to any term of imprisonment, fine, or other sentence, penalty, or
sanction it imposes upon the offender pursuant to division (E)(5)(a), (b), or (c) of this
section or pursuant to any other provision of law and in addition to any suspension of the
offender's driver's or commercial driver's license or permit or nonresident operating
privilege under Chapter 4506., 4509., 4510., or 4511. of the Revised Code or under any
other provision of law, the court also may impose upon the offender a class seven
suspension of the offender's driver's or commercial driver's license or permit or
nonresident operating privilege from the range specified in division (A)(7) of section
4510.02 of the Revised Code.

(e) In addition to any term of imprisonment, fine, or other sentence, penalty, or
sanction imposed upon the offender pursuant to division (E)(5)(a), (b), (c), or (d) of this
section or pursuant to any other provision of law for the violation of division (C) of this
section, if as part of the same trial or proceeding the offender also is convicted of or
pleads guilty to a separate charge charging the violation of division (A) of section
4511.19 of the Revised Code that was the basis of the charge of the violation of division
(C) of this section, the offender also shall be sentenced in accordance with section
4511.19 of the Revised Code for that violation of division (A) of section 4511.19 of the
Revised Code.
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(F) (1) (a) A court may require an offender to perform not more than two hundred hours
of supervised community service work under the authority of an agency, subdivision, or
charitable organization. The requirement shall be part of the community control sanction
or sentence of the offender, and the court shall impose the community service in
accordance with and subject to divisions (F)(1)(a) and (b) of this section. The court may
require an offender whom it requires to perform supervised community service work as
part of the offender's community control sanction or sentence to pay the court a
reasonable fee to cover the costs of the offender's participation in the work, including, but
not limited to, the costs of procuring a policy or policies of liability insurance to cover the
period during which the offender will perform the work. If the court requires the offender
to perform supervised community service work as part of the offender's community
control sanction or sentence, the court shall do so in accordance with the following
limitations and criteria:

(1) The court shall require that the community service work be performed after
completion of the term of imprisonment or jail term imposed upon the offender for the
violation of division (C) of this section, if applicable.

(i1) The supervised community service work shall be subject to the limitations set
forth in divisions (B)(1), (2), and (3) of section 2951.02 of the Revised Code.

(i11) The community service work shall be supervised in the manner described in
division (B)(4) of section 2951.02 of the Revised Code by an official or person with the
qualifications described in that division. The official or person periodically shall report in
writing to the court concerning the conduct of the offender in performing the work.

(iv) The court shall inform the offender in writing that if the offender does not
adequately perform, as determined by the court, all of the required community service
work, the court may order that the offender be committed to a jail or workhouse for a
period of time that does not exceed the term of imprisonment that the court could have
imposed upon the offender for the violation of division (C) of this section, reduced by the
total amount of time that the offender actually was imprisoned under the sentence or term
that was imposed upon the offender for that violation and by the total amount of time that
the offender was confined for any reason arising out of the offense for which the offender
was convicted and sentenced as described in sections 2949.08 and 2967.191 [2967.19.1]
of the Revised Code, and that, if the court orders that the offender be so committed, the
court is authorized, but not required, to grant the offender credit upon the period of the
commitment for the community service work that the offender adequately performed.

(b) If a court, pursuant to division (F)(1)(a) of this section, orders an offender to
perform community service work as part of the offender's community control sanction or
sentence and if the offender does not adequately perform all of the required community
service work, as determined by the court, the court may order that the offender be
committed to a jail or workhouse for a period of time that does not exceed the term of
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imprisonment that the court could have imposed upon the offender for the violation of
division (C) of this section, reduced by the total amount of time that the offender actually
was imprisoned under the sentence or term that was imposed upon the offender for that
violation and by the total amount of time that the offender was confined for any reason
arising out of the offense for which the offender was convicted and sentenced as
described in sections 2949.08 and 2967.191 [2967.19.1] of the Revised Code. The court
may order that a person committed pursuant to this division shall receive hour-for-hour
credit upon the period of the commitment for the community service work that the
offender adequately performed. No commitment pursuant to this division shall exceed the
period of the term of imprisonment that the sentencing court could have imposed upon
the offender for the violation of division (C) of this section, reduced by the total amount
of time that the offender actually was imprisoned under that sentence or term and by the
total amount of time that the offender was confined for any reason arising out of the
offense for which the offender was convicted and sentenced as described in sections
2949.08 and 2967.191 [2967.19.1] of the Revised Code.

(2) Division (F)(1) of this section does not limit or affect the authority of the court to
suspend the sentence imposed upon a misdemeanor offender and place the offender under
a community control sanction pursuant to section 2929.25 of the Revised Code, to require
a misdemeanor or felony offender to perform supervised community service work in
accordance with division (B) of section 2951.02 of the Revised Code, or to place a felony
offender under a community control sanction.

(G) (1) If a court suspends an offender's driver's or commercial driver's license or permit
or nonresident operating privilege under division (E)(5)(d) of this section, the period of
the suspension shall be consecutive to, and commence after, the period of suspension of
the offender's driver's or commercial driver's license or permit or nonresident operating
privilege that is imposed under Chapter 4506., 4509., 4510., or 4511. of the Revised
Code or under any other provision of law in relation to the violation of division (C) of
this section that is the basis of the suspension under division (E)(5)(d) of this section or in
relation to the violation of division (A) of section 4511.19 of the Revised Code that is the
basis for that violation of division (C) of this section.

(2) An offender is not entitled to request, and the court shall not grant to the offender,
limited driving privileges if the offender's license, permit, or privilege has been
suspended under division (E)(5)(d) of this section and the offender, within the preceding
six years, has been convicted of or pleaded guilty to three or more violations of one or
more of the following:

(a) Division (C) of this section;

(b) Any equivalent offense, as defined in section 4511.181 [4511.18.1] of the Revised
Code.
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(H) (1) If a person violates division (C) of this section and if, at the time of the violation,
there were two or more children under eighteen years of age in the motor vehicle
involved in the violation, the offender may be convicted of a violation of division (C) of
this section for each of the children, but the court may sentence the offender for only one
of the violations.

(2) (a) If a person is convicted of or pleads guilty to a violation of division (C) of this
section but the person is not also convicted of and does not also plead guilty to a separate
charge charging the violation of division (A) of section 4511.19 of the Revised Code that
was the basis of the charge of the violation of division (C) of this section, both of the
following apply:

(1) For purposes of the provisions of section 4511.19 of the Revised Code that set
forth the penalties and sanctions for a violation of division (A) of section 4511.19 of the
Revised Code, the conviction of or plea of guilty to the violation of division (C) of this
section shall not constitute a violation of division (A) of section 4511.19 of the Revised
Code;

(i1) For purposes of any provision of law that refers to a conviction of or plea of
guilty to a violation of division (A) of section 4511.19 of the Revised Code and that is not
described in division (H)(2)(a)(1) of this section, the conviction of or plea of guilty to the
violation of division (C) of this section shall constitute a conviction of or plea of guilty to
a violation of division (A) of section 4511.19 of the Revised Code.

(b) If a person is convicted of or pleads guilty to a violation of division (C) of this
section and the person also is convicted of or pleads guilty to a separate charge charging
the violation of division (A) of section 4511.19 of the Revised Code that was the basis of
the charge of the violation of division (C) of this section, the conviction of or plea of
guilty to the violation of division (C) of this section shall not constitute, for purposes of
any provision of law that refers to a conviction of or plea of guilty to a violation of
division (A) of section 4511.19 of the Revised Code, a conviction of or plea of guilty to a
violation of division (A) of section 4511.19 of the Revised Code.

(I) As used 1n this section:

(1) "Community control sanction" has the same meaning as in section 2929.01 of the
Revised Code;

(2) "Limited driving privileges" has the same meaning as in section 4501.01 of the
Revised Code.

(3) "Methamphetamine" has the same meaning as in section 2925.01 of the Revised
Code.
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OKLAHOMA

Okla. Stat. Ann. tit. 21, § 852.1 (2011). CHILD ENDANGERMENT — KNOWINGLY
PERMITTING PHYSICAL OR SEXUAL ABUSE — GOOD FAITH RELIANCE ON SPIRITUAL
HEALING — PENALTIES.

A. A person who is the parent, guardian, or person having custody or control over a
child as defined in Section 1-1-105 of Title 10A of the Oklahoma Statutes, commits child
endangerment when the person:

1. Knowingly permits physical or sexual abuse of a child;

2. Knowingly permits a child to be present at a location where a controlled dangerous
substance is being manufactured or attempted to be manufactured as defined in Section 2-
101 of Title 63 of the Oklahoma Statutes;

3. Knowingly permits a child to be present in a vehicle when the person knows or
should have known that the operator of the vehicle is impaired by or is under the
influence of alcohol or another intoxicating substance; or

4. Is the driver, operator, or person in physical control of a vehicle in violation of
Section 11-902 of Title 47 of the Oklahoma Statutes while transporting or having in the
vehicle such child or children.

However, it is an affirmative defense to this paragraph if the person had a reasonable
apprehension that any action to stop the physical or sexual abuse or deny permission for
the child to be in the vehicle with an intoxicated person would result in substantial bodily
harm to the person or the child.

B. The provisions of this section shall not apply to any parent, guardian or other person
having custody or control of a child for the sole reason that the parent, guardian or other
person in good faith selects and depends upon spiritual means or prayer for the treatment
or cure of disease or remedial care for such child. This subsection shall in no way limit or
modify the protections afforded said child in Section 852 of this title or Section 1-4-904
of Title 10A of the Oklahoma Statutes.

C. Any person convicted of violating any provision of this section shall be guilty of a
felony punishable by imprisonment in the custody of the Department of Corrections for a
term of not more than four (4) years, or by a fine not exceeding Five Thousand Dollars ($
5,000.00), or by both such fine and imprisonment.

Okla. Stat. Ann. tit. 10A, § 1-2-101 (2011). ESTABLISHMENT OF STATEWIDE
CENTRALIZED HOTLINE FOR REPORTING CHILD ABUSE OR NEGLECT—HOTLINE
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REQUIREMENTS—REPORTING ABUSE OR NEGLECT—RETALIATION BY EMPLOYER—
VIOLATIONS

A. 1. The Department of Human Services shall establish a statewide centralized hotline
for the reporting of child abuse or neglect to the Department.

2. The Department shall provide hotline-specific training including, but not limited to,
interviewing skills, customer service skills, narrative writing, necessary computer
systems, making case determinations, and identifying priority situations.

3. The Department is authorized to contract with third parties in order to train hotline
workers.

4. The Department shall develop a system to track the number of calls received, and of
that number:

a. the number of calls screened out,
b. the number of referrals assigned, and

c. the number of calls in which the allegations were later found to be unsubstantiated or
ruled out.

B. 1. Every person having reason to believe that a child under the age of eighteen (18)
years is a victim of abuse or neglect shall report the matter promptly to the Department of
Human Services. Reports shall be made to the hotline provided for in subsection A of this
section. Any allegation of abuse or neglect reported in any manner to a county office
shall immediately be referred to the hotline by the Department. PROVIDED,
HOWEVER, THAT IN ACTIONS FOR CUSTODY BY ABANDONMENT,
PROVIDED FOR IN SECTION 7 OF THIS ACT, THERE SHALL BE NO
REPORTING REQUIREMENT.

2. Every physician, surgeon, or other health care professional including doctors of
medicine, licensed osteopathic physicians, residents and interns, or any other health care
professional attending the birth of a child who tests positive for alcohol or a controlled
dangerous substance shall promptly report the matter to the Department.

3. No privilege or contract shall relieve any person from the requirement of reporting
pursuant to this section.

4. The reporting obligations under this section are individual, and no employer,
supervisor, or administrator shall interfere with the reporting obligations of any employee
or other person or in any manner discriminate or retaliate against the employee or other
person who in good faith reports suspected child abuse or neglect, or who provides
testimony in any proceeding involving child abuse or neglect. Any employer, supervisor,
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or administrator who discharges, discriminates or retaliates against the employee or other
person shall be liable for damages, costs and attorney fees.

5. Every physician, surgeon, or other health care professional making a report of abuse or
neglect as required by this subsection or examining a child to determine the likelihood of
abuse or neglect and every hospital or related institution in which the child was examined
or treated shall provide, upon request, copies of the results of the examination or copies
of the examination on which the report was based and any other clinical notes, x-rays,
photographs, and other previous or current records relevant to the case to law
enforcement officers conducting a criminal investigation into the case and to employees
of the Department of Human Services conducting an investigation of alleged abuse or
neglect in the case.

C. Any person who knowingly and willfully fails to promptly report suspected child
abuse or neglect or who interferes with the prompt reporting of suspected child abuse or
neglect may be reported to local law enforcement for criminal investigation and, upon
conviction thereof, shall be guilty of a misdemeanor.

D. 1. Any person who knowingly and willfully makes a false report pursuant to the
provisions of this section or a report that the person knows lacks factual foundation may
be reported to local law enforcement for criminal investigation and, upon conviction
thereof, shall be guilty of a misdemeanor.

2. If a court determines that an accusation of child abuse or neglect made during a child
custody proceeding is false and the person making the accusation knew it to be false at
the time the accusation was made, the court may impose a fine, not to exceed Five
Thousand Dollars ($ 5,000.00) and reasonable attorney fees incurred in recovering the
sanctions, against the person making the accusation. The remedy provided by this
paragraph is in addition to paragraph 1 of this subsection or to any other remedy provided
by law.

E. Nothing contained in this section shall be construed to exempt or prohibit any person
from reporting any suspected child abuse or neglect pursuant to subsection B of this
section.

OREGON

Or. Rev. Stat. § 163.547 (2011). CHILD NEGLECT IN THE FIRST DEGREE.

(1)(a) A person having custody or control of a child under 16 years of age commits the
crime of child neglect in the first degree if the person knowingly leaves the child, or
allows the child to stay:

(A) In a vehicle where controlled substances are being criminally delivered or
manufactured;
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(B) In or upon premises and in the immediate proximity where controlled substances are
criminally delivered or manufactured for consideration or profit or where a chemical
reaction involving one or more precursor substances:

(1) Is occurring as part of unlawfully manufacturing a controlled substance or grinding,
soaking or otherwise breaking down a precursor substance for the unlawful manufacture
of a controlled substance; or

(11) Has occurred as part of unlawfully manufacturing a controlled substance or grinding,
soaking or otherwise breaking down a precursor substance for the unlawful manufacture
of a controlled substance and the premises have not been certified as fit for use under
ORS 453.885; or

(C) In or upon premises that have been determined to be not fit for use under ORS
453.855 to 453.912.

(b) As used in this subsection, "vehicle" and "premises" do not include public places, as
defined in ORS 161.015.

(2) Child neglect in the first degree is a Class B felony.

(3) Subsection (1) of this section does not apply if the controlled substance is marijuana
and is delivered for no consideration.

(4) The Oregon Criminal Justice Commission shall classify child neglect in the first
degree as crime category 6 of the sentencing guidelines grid of the commission if the
controlled substance being delivered or manufactured is methamphetamine.

Or. Rev. Stat. § 163.575 (2011). ENDANGERING THE WELFARE OF A MINOR

(1) A person commits the crime of endangering the welfare of a minor if the person
knowingly:

(a) Induces, causes or permits an unmarried person under 18 years of age to witness an
act of sexual conduct or sadomasochistic abuse as defined by ORS 167.060; or

(b) Permits a person under 18 years of age to enter or remain in a place where unlawful
activity involving controlled substances is maintained or conducted; or

(c) Induces, causes or permits a person under 18 years of age to participate in gambling
as defined by ORS 167.117; or
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(d) Distributes, sells, or causes to be sold, tobacco in any form to a person under 18 years
of age; or

(e) Sells to a person under 18 years of age any device in which tobacco, marijuana,
cocaine or any controlled substance, as defined in ORS 475.005, is burned and the
principal design and use of which is directly or indirectly to deliver tobacco smoke,
marijuana smoke, cocaine smoke or smoke from any controlled substance into the human
body including but not limited to:

(A) Pipes, water pipes, hookahs, wooden pipes, carburetor pipes, electric pipes, air driven
pipes, corncob pipes, meerschaum pipes and ceramic pipes, with or without screens,
permanent screens, hashish heads or punctured metal bowls;

(B) Carburetion tubes and devices, including carburetion masks;
(C) Bongs;

(D) Chillums;

(E) Ice pipes or chillers;

(F) Cigarette rolling papers and rolling machines; and

(G) Cocaine free basing kits.

(2) Endangering the welfare of a minor by violation of subsection (1)(a), (b), (¢) or (e) of
this section, involving other than a device for smoking tobacco, is a Class A
misdemeanor.

(3) Endangering the welfare of a minor by violation of subsection (1)(d) of this section or
by violation of subsection (1)(e) of this section, involving a device for smoking tobacco,
is a Class A violation and the court shall impose a fine of not less than $100.

OR. REV. STAT. § 419B.005 (2010). Definitions. [Red Flag Alert: Amended by 2010
Oregon Laws Ist Sp. Sess. Ch. 60 (S.B. 991).]

As used in ORS 419B.005 to 419B.050, unless the context requires otherwise:

(1)(a) 'Abuse' means:
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(A) Any assault, as defined in ORS chapter 163, of a child and any physical injury to a
child which has been caused by other than accidental means, including any injury which
appears to be at variance with the explanation given of the injury.

(B) Any mental injury to a child, which shall include only observable and substantial
impairment of the child's mental or psychological ability to function caused by cruelty to
the child, with due regard to the culture of the child.

(C) Rape of a child, which includes but is not limited to rape, sodomy, unlawful sexual
penetration and incest, as those acts are described in ORS chapter 163.

(D) Sexual abuse, as described in ORS chapter 163.
(E) Sexual exploitation, including but not limited to:

(1) Contributing to the sexual delinquency of a minor, as defined in ORS chapter 163, and
any other conduct which allows, employs, authorizes, permits, induces or encourages a
child to engage in the performing for people to observe or the photographing, filming,
tape recording or other exhibition which, in whole or in part, depicts sexual conduct or
contact, as defined in ORS 167.002 or described in ORS 163.665 and 163.670, sexual
abuse involving a child or rape of a child, but not including any conduct which is part of
any investigation conducted pursuant to ORS 419B.020 or which is designed to serve
educational or other legitimate purposes; and (i1) Allowing, permitting, encouraging or
hiring a child to engage in prostitution, as defined in ORS chapter 167.

(F) Negligent treatment or maltreatment of a child, including but not limited to the failure
to provide adequate food, clothing, shelter or medical care that is likely to endanger the

health or welfare of the child.

(G) Threatened harm to a child, which means subjecting a child to a substantial risk of
harm to the child's health or welfare.

(H) Buying or selling a person under 18 years of age as described in ORS 163.537.

(I) Permitting a person under 18 years of age to enter or remain in or upon premises
where methamphetamines are being manufactured.

(J) Unlawful exposure to a controlled substance, as defined in ORS 475.005, that subjects
a child to a substantial risk of harm to the child's health or safety.

(b) 'Abuse' does not include reasonable discipline unless the discipline results in one of
the conditions described in paragraph (a) of this subsection.

(2) 'Child' means an unmarried person who is under 18 years of age.
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(3) 'Public or private official' means:

(a) Physician, osteopathic physician, physician assistant, naturopathic physician, podiatric

physician and surgeon, including any intern or resident.
(b) Dentist.
(c) School employee.

(d) Licensed practical nurse, registered nurse, nurse practitioner, nurse's aide, home
health aide or employee of an in-home health service.

(e) Employee of the Department of Human Services, Oregon Health Authority, State
Commission on Children and Families, Child Care Division of the Employment
Department, the Oregon Youth Authority, a county health department, a community
mental health program, a community developmental disabilities program, a county
juvenile department, a licensed child-caring agency or an alcohol and drug treatment
program.

(f) Peace officer.

(g) Psychologist.

(h) Member of the clergy.

(1) Regulated social worker.

(j) Optometrist.

(k) Chiropractor.

(L) Certified provider of foster care, or an employee thereof.

(m) Attorney.

(n) Licensed professional counselor.

(o) Licensed marriage and family therapist.

(p) Firefighter or emergency medical technician.

(q) A court appointed special advocate, as defined in ORS 419A.004.

(r) A child care provider registered or certified under ORS 657A.030 and 657A.250 to
657A.450.
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(s) Member of the Legislative Assembly.

(t) Physical, speech or occupational therapist.
(u) Audiologist.

(v) Speech-language pathologist.

(w) Employee of the Teacher Standards and Practices Commission directly involved in
investigations or discipline by the commission.

(x) Pharmacist.
(y) An operator of a preschool recorded program under ORS 657A.255.
(z) An operator of a school-age recorded program under ORS 657A.257.

(AA) EMPLOYEE OF A PRIVATE AGENCY OR ORGANIZATION
FACILITATING THE PROVISION OF RESPITE SERVICES, AS DEFINED IN ORS
418.205, FOR PARENTS PURSUANT TO A PROPERLY EXECUTED POWER OF
ATTORNEY UNDER ORS 109.056.

(4) 'Law enforcement agency' means:

(a) Any city or municipal police department.
(b) Any county sheriff's office.

(c) The Oregon State Police.

(d) A county juvenile department.

Or. Rev. Stat. § 419B.504 (2011). TERMINATION OF PARENTAL RIGHTS -
TERMINATION FOR CONDUCT SERIOUSLY DETRIMENTAL TO CHILD; CONSIDERATIONS

The rights of the parent or parents may be terminated as provided in ORS 419B.500 if the
court finds that the parent or parents are unfit by reason of conduct or condition seriously
detrimental to the child or ward and integration of the child or ward into the home of the
parent or parents is improbable within a reasonable time due to conduct or conditions not
likely to change. In determining such conduct and conditions, the court shall consider but
is not limited to the following:

(1) Emotional illness, mental illness or mental retardation of the parent of such nature and
duration as to render the parent incapable of providing proper care for the child or ward
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for extended periods of time.
(2) Conduct toward any child of an abusive, cruel or sexual nature.

(3) Addictive or habitual use of intoxicating liquors or controlled substances to the extent
that parental ability has been substantially impaired.

(4) Physical neglect of the child or ward.

(5) Lack of effort of the parent to adjust the circumstances of the parent, conduct, or
conditions to make it possible for the child or ward to safely return home within a
reasonable time or failure of the parent to effect a lasting adjustment after reasonable
efforts by available social agencies for such extended duration of time that it appears
reasonable that no lasting adjustment can be effected.

(6) Criminal conduct that impairs the parent's ability to provide adequate care for the
child or ward.

Or. Rev. Stat. § 430.920 (2011). ALCOHOL AND DRUG TREATMENT FOR PREGNANT
PERSONS — RISK ASSESSMENT; INFORMATION; ASSISTANCE

(1) The attending health care provider shall perform during the first trimester of
pregnancy or as early as possible a risk assessment which shall include an assessment for
drug and alcohol usage. If the results of the assessment indicate that the patient uses or
abuses drugs or alcohol or uses unlawful controlled substances, the provider shall tell the
patient about the potential health effects of continued substance abuse and recommend
counseling by a trained drug or alcohol abuse counselor.

(2) The provider shall supply to the local public health administrator demographic
information concerning patients described in subsection (1) of this section without
revealing the identity of the patients. The local administrator shall use forms prescribed
by the Oregon Health Authority and shall send copies of the forms and any compilation
made from the forms to the authority at such times as the authority may require by rule.

(3) The provider, if otherwise authorized, may administer or prescribe controlled
substances that relieve withdrawal symptoms and assist the patient in reducing the need
for unlawful controlled substances according to medically acceptable practices.

PENNSYLVANIA

18 Pa. Cons. Stat. Ann. § 4304 (2011). ENDANGERING WELFARE OF CHILDREN.
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(2) OFFENSE DEFINED.--

(1) A parent, guardian or other person supervising the welfare of a

child under 18 years of age, or a person that employs or supervises

such a person, commits an offense if he knowingly endangers the welfare
of the child by violating a duty of care, protection or support.

(2) A person commits an offense if the person, in an official capacity,
prevents or interferes with the making of a report of suspected child
abuse under 23 Pa.C.S. Ch. 63 (relating to child protective services).

(3) As used in this subsection, the term "person supervising the
welfare of a child" means a person other than a parent or guardian that
provides care, education, training or control of a child.

(b) GRADING.-- An offense under this section constitutes a misdemeanor of the first
degree. However, where there is a course of conduct of endangering the welfare of a
child, the offense constitutes a felony of the third degree.

35 PA. CONS. STAT. ANN. § 780-113 (2011). PROHIBITED ACTS; PENALTIES.

(a) The following acts and the causing thereof within the Commonwealth are hereby
prohibited:

(1) The manufacture, sale or delivery, holding, offering for sale, or possession of any
controlled substance, other drug, device or cosmetic that is adulterated or misbranded.

(2) The adulteration or misbranding of any controlled substance, other drug, device or
cosmetic.

(3) The dissemination or publication of any false or materially misleading advertisement.

(4) The removal or disposal of a detained or embargoed substance or article, whether or
not such substance or article is in fact adulterated or misbranded.

(5) The adulteration, mutilation, destruction, obliteration or removal of the whole or any
part of the labeling of, or the doing of any other act with respect to a controlled
substance, other drug, device or cosmetic, if such act is done while such substance or
article is held for sale and results in such substance or article being adulterated or
misbranded.

(6) Forging, counterfeiting, simulating or falsely representing, or without proper authority
using any mark, stamp, tag, label or other identification symbol authorized or required by
regulation promulgated under the provisions of this act.
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(7) Placing or causing to be placed upon any controlled substance, other drug, device or
cosmetic, or upon the container of any controlled substance, other drug, device or
cosmetic, with intent to defraud, the trademark, trade name or other identifying mark,
imprint or symbol of another, or any likeness of any of the foregoing.

(8) Selling, dispensing, disposing of or causing to be sold, dispensed or disposed of, or
keeping in possession, control or custody, or concealing any controlled substance, other
drug, device or cosmetic or any container of any drug, device or cosmetic with
knowledge that the trademark, trade name or other identifying mark, imprint or symbol of
another, or any likeness of any of the foregoing, has been placed thereon in a manner
prohibited by clause (7) hereof.

(9) Making, selling, disposing of or causing to be made, sold, or disposed of, or keeping
in possession, control or custody, or concealing with intent to defraud, any punch, die,
plate, stone or other thing designed to print, imprint or reproduce the trademark, trade
name or other identifying mark, imprint or symbol of another or any likeness of any of
the foregoing upon any controlled substance, other drug, device or cosmetic or container
thereof.

(10) The sale at retail of a nonproprietary drug except by a registered pharmacist in a
licensed pharmacy or by a practitioner.

(11) The operation of a drug manufacturing, distributing or retailing establishment,
except by registered pharmacists in a licensed pharmacy, without conforming with such
standards respecting sanitation, materials, equipment and supplies as the secretary, after
consultation with the board, may establish by regulation for the protection of the public
health and safety.

(12) The acquisition or obtaining of possession of a controlled substance by
misrepresentation, fraud, forgery, deception or subterfuge.

(13) The sale, dispensing, distribution, prescription or gift by any practitioner otherwise
authorized by law so to do of any controlled substance to any person known to such
practitioner to be or whom such practitioner has reason to know is a drug dependent
person, unless said drug is prescribed, administered, dispensed or given, for the cure or
treatment of some malady other than drug dependency, except that the council, in
accordance with Federal narcotic and food and drug laws, shall allocate the responsibility
for approving and designating certain clinics, and shall provide or allocate the
responsibility for providing regulations for such clinics at which controlled substances,
including but not limited to methadone, may be prescribed, administered or dispensed for
the treatment of drug dependency. This clause shall not prohibit any practitioner from
prescribing, distributing or dispensing any controlled substance for a period of time not to
exceed fourteen days pending confirmed admission of the patient to a hospital or
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rehabilitation center.

(14) The administration, dispensing, delivery, gift or prescription of any controlled
substance by any practitioner or professional assistant under the practitioner's direction
and supervision unless done (1) in good faith in the course of his professional practice; (i1)
within the scope of the patient relationship; (iii) in accordance with treatment principles
accepted by a responsible segment of the medical profession.

(15) The sale at retail or dispensing of any controlled substance listed in Schedules II, III
and IV to any person, except to one authorized by law to sell, dispense, prescribe or
possess such substances, unless upon the written or oral prescription of a person licensed
by law to prescribe such drug and unless compounded or dispensed by a registered
pharmacist or pharmacy intern under the immediate personal supervision of a registered
pharmacist, or the refilling of a written or oral prescription order for a drug, unless such
refilling is authorized by the prescriber either in the original written prescription order or
by written confirmation of the original oral prescription order. The provisions of this
subsection shall not apply to a practitioner licensed to prescribe or dispense such drugs,
who keeps a record of the amount of such drugs purchased and a dispensing record
showing the date, name, and quantity of the drug dispensed and the name and address of
the patient, as required by this act.

(16) Knowingly or intentionally possessing a controlled or counterfeit substance by a
person not registered under this act, or a practitioner not registered or licensed by the
appropriate State board, unless the substance was obtained directly from, or pursuant to, a
valid prescription order or order of a practitioner, or except as otherwise authorized by
this act.

(17) The wilful dispensing of a controlled substance by a practitioner otherwise
authorized by law so to do without affixing to the container in which the drug is sold or
dispensed a label bearing the name and address of the practitioner, the date dispensed, the
name of the patient and the directions for the use of the drug by the patient.

(18) The selling by a pharmacy or distributor of any controlled substance or other drug
unless the container bears a label, securely attached thereto, stating the specific name of
the drug and the proportion or amount thereof unless otherwise specifically directed in
writing by the practitioner.

(19) The intentional purchase or knowing receipt in commerce by any person of any
controlled substance, other drug or device from any person not authorized by law to sell,
distribute, dispense or otherwise deal in such controlled substance, other drug or device.

(20) The using by any person to his own advantage, or revealing other than to the
secretary or officers or employes of the department or to the council or to the board or to
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courts or a hearing examiner when relevant to proceedings under this act any information
acquired under authority of this act concerning any method or process which as a trade
secret is entitled to protection. Such information obtained under the authority of this act
shall not be admitted in evidence in any proceeding before any court of the
Commonwealth except in proceedings under this act.

(21) The refusal or failure to make, keep or furnish any record, notification, order form,
statement, invoice or information required under this act.

(22) The refusal of entry into any premises for any inspection authorized by this act.

(23) The unauthorized removing, breaking, injuring, or defacing a seal placed upon
embargoed substances or the removal or disposal of substances so placed under seal.

(24) The failure by a manufacturer or distributor to register or obtain a license as required
by this act.

(25) The manufacture of a controlled substance by a registrant who knows or who has
reason to know, the manufacturing is not authorized by his registration, or who
knowingly distributes a controlled substance not authorized by his registration to another
registrant or other authorized person.

(26) The knowing distribution by a registrant of a controlled substance classified in
Schedules I or 11, except pursuant to an order form as required by this act.

(27) The use in the course of the manufacture or distribution of a controlled substance of
a registration number which is fictitious, revoked, suspended or issued to another person.

(28) The furnishing of false or fraudulent material information in, or omission of any
material information from any application, report, or other document required to be kept
or filed under this act, or any record required to be kept by this act.

(29) The intentional making, distributing, or possessing of any punch, die, plate, stone, or
other thing designed to print, imprint, or reproduce the trademark, trade name, or other
identifying mark, imprint, or symbol of another or any likeness of any of the foregoing
upon any drug or container or labeling thereof so as to render the drug a counterfeit
substance.

(30) Except as authorized by this act, the manufacture, delivery, or possession with intent
to manufacture or deliver, a controlled substance by a person not registered under this act,
or a practitioner not registered or licensed by the appropriate State board, or knowingly
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creating, delivering or possessing with intent to deliver, a counterfeit controlled
substance.

(31) Notwithstanding other subsections of this section, (i) the possession of a small
amount of marihuana only for personal use; (i1) the possession of a small amount of
marihuana with the intent to distribute it but not to sell it; or (ii1) the distribution of a
small amount of marihuana but not for sale.

For purposes of this subsection, thirty (30) grams of marihuana or eight (8) grams of
hashish shall be considered a small amount of marihuana.

(32) The use of, or possession with intent to use, drug paraphernalia for the purpose of
planting, propagating, cultivating, growing, harvesting, manufacturing, compounding,
converting, producing, processing, preparing, testing, analyzing, packing, repacking,
storing, containing, concealing, injecting, ingesting, inhaling or otherwise introducing
into the human body a controlled substance in violation of this act.

(33) The delivery of, possession with intent to deliver, or manufacture with intent to
deliver, drug paraphernalia, knowing, or under circumstances where one reasonably
should know, that it would be used to plant, propagate, cultivate, grow, harvest,
manufacture, compound, convert, produce, process, prepare, test, analyze, pack, repack,
store, contain, conceal, inject, ingest, inhale or otherwise introduce into the human body a
controlled substance in violation of this act.

(34) The placing in any newspaper, magazine, handbill or other publication or by written
or electronic means, including electronic mail, Internet, facsimile and similar
transmission, any advertisement, knowing, or under circumstances where one reasonably
should know, that the purpose of the advertisement, in whole or in part is to promote the
sale of objects designed or intended for use as drug paraphernalia.

(35) (1) Except as otherwise provided by law, manufacturing, processing, packaging,
distributing, possessing [FN1] with intent to distribute or selling a noncontrolled
substance that has a stimulant or depressant effect on humans, other than a prescription
drug, which, or the label or container of which, substantially resembles a specific
controlled substance. In determining whether there has been a violation of this subclause,
the following factors shall be considered:

(A) Whether the noncontrolled substance in its overall finished dosage appearance is
substantially similar in size, shape, color and markings or lack thereof to a specific
controlled substance.
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(B) Whether the noncontrolled substance in its finished dosage form is packaged in a
container which, or the labeling of which, bears markings or printed material
substantially similar to that accompanying or containing a specific controlled substance.

(i1) Except as otherwise provided by law, no person shall knowingly distribute or sell a
noncontrolled substance upon the express or implied representation that the substance is a
controlled substance. In determining whether there has been a violation of this subclause,
the following factors shall be considered:

(A) Whether the noncontrolled substance in its overall finished dosage appearance is
substantially similar in size, shape, color and markings or lack thereof to a specific
controlled substance.

(B) Whether the noncontrolled substance in its finished dosage form is packaged in a
container which, or the labeling of which, bears markings or printed material
substantially similar to that accompanying or containing a specific controlled substance.

(C) Whether the noncontrolled substance is packaged in a manner ordinarily used for the
illegal delivery of a controlled substance.

(D) Whether the consideration tendered in exchange for the noncontrolled substance
substantially exceeds the reasonable value of the substance, considering the actual
chemical composition of the substance and, where applicable, the price at which over-
the-counter substances of like chemical composition sell.

(E) Whether the consideration tendered in exchange for the noncontrolled substance
approximates or exceeds the price at which the substance would sell upon illegal delivery
were it actually the specific controlled substance it physically resembles.

(111) Except as otherwise provided by law, no person shall knowingly distribute or sell a
noncontrolled substance upon the express representation that the recipient, in turn, will be
able to distribute or sell the substance as a controlled substance.

(iv) In any criminal prosecution brought under this clause, it shall not be a defense that
the defendant believed the noncontrolled substance actually to be a controlled substance.

(v) The provisions of this clause shall not be applicable to:

(A) Law enforcement officers acting in the course and legitimate scope of their
employment.
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(B) Persons who manufacture, process, package, distribute or sell noncontrolled
substances to licensed medical practitioners for use as placebos in the course of
professional practice or research or for use in FDA approved investigational new drug
trials.

(C) Licensed medical practitioners, pharmacists and other persons authorized to dispense
or administer controlled substances and acting in the legitimate performance of their
professional license pursuant to subclause (v)(B).

(D) A noncontrolled substance that was initially introduced into commerce prior to the
initial introduction into commerce of the controlled substance which it is alleged to
imitate.

(36) The knowing or intentional manufacture, distribution, possession with intent to
distribute, or possession of a designer drug. Nothing in this section shall be construed to
apply to a person who manufactures or distributes a substance in conformance with the
provisions of an approved new drug application or an exemption for investigational use
within the meaning of section 505 of the Federal Food, Drug and Cosmetic Act (21
U.S.C. § 355). For purposes of this section, no new drug shall be introduced or delivered
for introduction except upon approval of an application pursuant to section 505 of the
Federal Food, Drug and Cosmetic Act.

(37) The possession by any person, other than a registrant, of more than thirty doses
labeled as a dispensed prescription or more than three trade packages of any anabolic
steroids listed in section 4(3)(vii).

(38) The unlawful manufacture of methamphetamine or phencyclidine or their salts,
1somers and salts of isomers, whenever the existence of such salts, isomers or salts of
1somers is possible within the specific chemical designation:

(1) in a structure where any child under 18 years of age is present; or

(i1) where the manufacturing of methamphetamine or phencyclidine causes any child
under 18 years of age to suffer bodily injury.

(39) The knowing possession of ephedrine, pseudoephedrine or phenylpropanolamine, or
any of their salts, optical isomers or salts of optical isomers with the intent to
manufacture methamphetamine.

(40) The sale at retail of any product containing ephedrine, pseudoephedrine,
phenylpropanolamine, or any of their salts, optical isomers or salts of optical isomers as
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the sole active ingredient unless one of the following applies:
(1) The product is offered for sale behind a counter where the public is not permitted.

(i1) The product is offered for sale within a locked cabinet that is located in an area of the
facility involved to which customers do have direct access.

(b) Any person who violates any of the provisions of clauses (1) through (11), (13) and
(15) through (20) or (37) of subsection (a) shall be guilty of a misdemeanor, and except
for clauses (4), (6), (7), (8), (9) and (19) shall, on conviction thereof, be sentenced to
imprisonment not exceeding one year or to pay a fine not exceeding five thousand dollars
($5,000), or both, and for clauses (4), (6), (7), (8), (9) and (19) shall, on conviction
thereof, be sentenced to imprisonment not exceeding three years or to pay a fine not
exceeding five thousand dollars ($5,000), or both; but, if the violation is committed after
a prior conviction of such person for a violation of this act under this section has become
final, such person shall be sentenced to imprisonment not exceeding three years or to pay
a fine not exceeding twenty-five thousand dollars ($25,000), or both.

(c) Any person who violates the provisions of clauses (21), (22), (24), (39) and (40) of
subsection (a) shall be guilty of a misdemeanor, and shall, on conviction thereof, be
punished only as follows:

(1) Upon conviction of the first such offense, he shall be sentenced to imprisonment not
exceeding six months, or to pay a fine not exceeding ten thousand dollars ($10,000), or
both.

(2) Upon conviction of the second and subsequent offense, he shall be sentenced to
imprisonment not exceeding two years, or to pay a fine not exceeding twenty-five
thousand dollars ($25,000), or both.

(d) Any person who knowingly or intentionally violates clause (23) of subsection (a) is
guilty of a misdemeanor and upon conviction thereof shall be sentenced to imprisonment

not exceeding three years, or to pay a fine not exceeding fifteen thousand dollars
($15,000), or both.

(e) Any person who violates clauses (25) through (29) of subsection (a) is guilty of a
misdemeanor and upon conviction shall be sentenced to imprisonment not exceeding

three years, or to pay a fine not exceeding twenty-five thousand dollars ($25,000), or
both.

(f) Any person who violates clause (12), (14) or (30) of subsection (a) with respect to:
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(1) A controlled substance or counterfeit substance classified in Schedule I or II [FN2]
which is a narcotic drug, is guilty of a felony and upon conviction thereof shall be
sentenced to imprisonment not exceeding fifteen years, or to pay a fine not exceeding two
hundred fifty thousand dollars ($250,000), or both or such larger amount as is sufficient
to exhaust the assets utilized in and the profits obtained from the illegal activity.

(1.1) Phencyclidine; methamphetamine, including its salts, isomers and salts of isomers;
coca [FN3] leaves and any salt, compound, derivative or preparation of coca leaves; any
salt, compound, derivative or preparation of the preceding which is chemically equivalent
or identical with any of these substances, except decocanized coca leaves or extract of
coca leaves, which extracts do not contain cocaine or ecgonine; and marihuana in a
quantity in excess of one thousand (1,000) pounds, is guilty of a felony and upon
conviction thereof shall be sentenced to imprisonment not exceeding ten years, or to pay
a fine not exceeding one hundred thousand dollars ($100,000), or both, or such larger
amount as is sufficient to exhaust the assets utilized in and the profits obtained from the
illegal manufacture or distribution of these substances.

(2) Any other controlled substance or counterfeit substance classified in Schedule 1, II, or
I11, 1s guilty of a felony and upon conviction thereof shall be sentenced to imprisonment
not exceeding five years, or to pay a fine not exceeding fifteen thousand dollars
($15,000), or both.

(3) A controlled substance or counterfeit substance classified in Schedule IV, is guilty of
a felony and upon conviction thereof shall be sentenced to imprisonment not exceeding
three years, or to pay a fine not exceeding ten thousand dollars ($10,000), or both.

(4) A controlled substance or counterfeit substance classified in Schedule V, is guilty of a
misdemeanor and upon conviction thereof shall be sentenced to imprisonment not
exceeding one year, or to pay a fine not exceeding five thousand dollars ($5,000), or
both.

(g) Any person who violates clause (31) of subsection (a) is guilty of a misdemeanor and
upon conviction thereof shall be sentenced to imprisonment not exceeding thirty days, or
to pay a fine not exceeding five hundred dollars ($500), or both.

(h) Any penalty imposed for violation of this act shall be in addition to, and not in lieu of,
any civil or administrative penalty or sanction authorized by law.

(1) Any person who violates clauses (32), (33) and (34) of subsection (a) is guilty of a
misdemeanor and upon conviction thereof shall be sentenced to pay a fine not exceeding
two thousand five hundred dollars ($2,500) or to imprisonment not exceeding one (1)
year, or both. Any person who violates clause (33) by delivering drug paraphernalia to a
person under eighteen (18) years of age who is three (3) or more years his junior shall be
316
National Center for Prosecution of Child Abuse
National District Attorneys Association



guilty of a misdemeanor of the second degree and upon conviction thereof shall be
sentenced to pay a fine not exceeding five thousand dollars ($5,000) or to imprisonment
not exceeding two (2) years, or both.

(j) Any person who violates any provisions of subclause (i) or (i1) or (ii1) of clause (35) of
subsection (a) is guilty of a felony, and upon conviction thereof shall be sentenced to
imprisonment not exceeding five years, or to pay a fine not exceeding ten thousand
dollars ($10,000), or both.

(k) Any person convicted of manufacture of amphetamine, its salts, optical isomers and
salts of its optical isomers; methamphetamine, its salts, isomers and salts of isomers; or
phenylacetone and phenyl-2-proponone shall be sentenced to at least two years of total
confinement without probation, parole or work release, notwithstanding any other
provision of this act or other statute to the contrary.

(1) Any person who violates clause (36) is guilty of a felony and upon conviction thereof
shall be sentenced to imprisonment not exceeding fifteen years or to pay a fine not
exceeding two hundred fifty thousand dollars ($250,000), or both.

(m) Repealed. 1993, June 28, P.L. 137, No. 33, § 7, effective in 60 days.

(n) Any person who violates subsection (a)(12), (14), (16), (30) or (34) with respect to
gamma hydroxybutyric acid, any salt, compound derivative or preparation of gamma
hydroxybutyric acid, including any isomers, esters and ethers and salts of isomers, or
esters and ethers of gamma hydroxybutyric acid, except gamma-butyrolactone (GBL),
whenever the existence of such isomers, esters, ethers or salts is possible within the
specific chemical designation, is guilty of a felony and upon conviction thereof shall be
sentenced to imprisonment not exceeding fifteen years, or to pay a fine not exceeding two
hundred fifty thousand dollars ($250,000), or both, or such larger amount as is sufficient
to exhaust the assets utilized in and the profits obtained from the illegal activity.

(o) Any person who violates subsection (a)(12), (14) or (30) with respect to 3,4-
methylenedioxyamphetamine (MDA); 3, 4-methylenedioxymethamphetamine (MDMA);
5-methoxy-3, 4-methylenedioxyamphetamine (MMDA); 3,4-methylenedioxy-N-
ethylamphetamine; N-hydroxy-3,4-methylenedioxyamphetamine; or their salts, isomers
and salts of isomers, whenever the existence of such salts, isomers and salts of isomers is
possible within the specific chemical designation, is guilty of a felony and upon
conviction thereof shall be sentenced to imprisonment not exceeding fifteen years or to
pay a fine not exceeding two hundred fifty thousand dollars ($250,000), or both, or such
larger amount as is sufficient to exhaust the assets utilized in and the profits obtained
from the illegal activity.
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(p) (1) Any person who violates subsection (a)(38)(1) is guilty of a felony of the third
degree and upon conviction thereof shall be sentenced to not more than seven years in
prison and a fine of not more than twenty-five thousand dollars ($25,000), or such larger
amount as is sufficient to exhaust the assets utilized in and the profits obtained from the
illegal activity.

(2) Any person who violates subsection (a)(38)(ii) is guilty of a felony of the second
degree and upon conviction thereof shall be sentenced to not more than ten years in
prison and a fine of not more than fifty thousand dollars ($50,000), or such larger amount
as 1s sufficient to exhaust the assets utilized in and the profits obtained from the illegal
activity.

RHODE ISLAND

R.I. GEN. LAWS § 15-7-7 (2011). TERMINATION OF PARENTAL RIGHTS.

(a) The court shall, upon a petition duly filed by a governmental child placement
agency or licensed child placement agency after notice to the parent and a hearing on the
petition, terminate any and all legal rights of the parent to the child, including the right to
notice of any subsequent adoption proceedings involving the child, if the court finds as a
fact by clear and convincing evidence that:

(1) The parent has willfully neglected to provide proper care and maintenance for the
child for a period of at least one year where financially able to do so. In determining
whether the parent has willfully neglected to provide proper care and maintenance for the
child, the court may disregard contributions to support which are of an infrequent and
insubstantial nature; or

(2) The parent is unfit by reason of conduct or conditions seriously detrimental to the
child; such as, but not limited to, the following:

(1) Institutionalization of the parent, including imprisonment, for a duration as to
render it improbable for the parent to care for the child for an extended period of time;

(i1) Conduct toward any child of a cruel or abusive nature;

(i11) The child has been placed in the legal custody or care of the department for
children, youth, and families and the parent has a chronic substance abuse problem and
the parent's prognosis indicates that the child will not be able to return to the custody of
the parent within a reasonable period of time, considering the child's age and the need for
a permanent home. The fact that a parent has been unable to provide care for a child for a
period of twelve (12) months due to substance abuse shall constitute prima facie evidence
of a chronic substance abuse problem;
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(iv) The child has been placed with the department for children, youth, and families
and the court has previously involuntarily terminated parental rights to another child of
the parent and the parent continues to lack the ability or willingness to respond to
services which would rehabilitate the parent and provided further that the court finds it is
improbable that an additional period of services would result in reunification within a
reasonable period of time considering the child's age and the need for a permanent home;

(v) The parent has subjected the child to aggravated circumstances, which
circumstances shall be abandonment, torture, chronic abuse and sexual abuse;

(vi) The parent has committed murder or voluntary manslaughter on another of his or
her children or has committed a felony assault resulting in serious bodily injury on that
child or another of his or her children or has aided or abetted, attempted, conspired or
solicited to commit such a murder or voluntary manslaughter; or

(vii) The parent has exhibited behavior or conduct that is seriously detrimental to the
child, for a duration as to render it improbable for the parent to care for the child for an
extended period of time;

(3) The child has been placed in the legal custody or care of the department for
children, youth, and families for at least twelve (12) months, and the parents were offered
or received services to correct the situation which led to the child being placed; provided,
that there is not a substantial probability that the child will be able to return safely to the
parents' care within a reasonable period of time considering the child's age and the need
for a permanent home; or

(4) The parent has abandoned or deserted the child. A lack of communication or contact
with the child for at least a six (6) month period shall constitute prima facie evidence of
abandonment or desertion. In the event that parents of an infant have had no contact or
communication with the infant for a period of six (6) months the department shall file a
petition pursuant to this section and the family court shall conduct expedited hearings on
the petition.

(b) (1) In the event that the petition is filed pursuant to subdivisions (a)(1), (a)(2)(1),
(a)(2)(ii1), or (a)(2)(vi1) of this section, the court shall find as a fact that, prior to the
granting of the petition, such parental conduct or conditions must have occurred or
existed notwithstanding the reasonable efforts which shall be made by the agency prior to
the filing of the petition to encourage and strengthen the parental relationship so that the
child can safely return to the family. In the event that a petition is filed pursuant to
subdivisions (a)(2)(i1), (a)(2)(iv), (a)(2)(Vv), (a)(2)(v1) or (a)(4) of this section, the
department has no obligation to engage in reasonable efforts to preserve and reunify a
family.

(2) Any duty or obligation on the part of a licensed or governmental child placing
agency to make reasonable efforts to strengthen the parental relationship shall cease upon
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the filing of a petition under this section. This provision shall not be construed and is not
intended to limit or affect in any way the parents' right to see or visit with the child
during the pendency of a petition under this section.

(3) Upon the filing of a termination of parental rights petition, the agency has an
affirmative duty to identify, recruit, process and approve a qualified family for adoption
or other permanent living arrangement for the child.

(c)(1) In considering the termination of rights as pursuant to subsection (a), the court
shall give primary consideration to the physical, psychological, mental, and intellectual
needs of the child insofar as that consideration is not inconsistent with other provisions of
this chapter.

(2) The consideration shall include the following: If a child has been placed in foster
family care, voluntarily or involuntarily, the court shall determine whether the child has
been integrated into the foster family to the extent that the child's familial identity is with
the foster family and whether the foster family is able and willing to permanently
integrate the child into the foster family; provided, that in considering integrating into a
foster family, the court should consider:

(1) The length of time child has lived in a stable, satisfactory environment and the
desirability of maintaining that environment and continuity for the child; and

(i1) The reasonable preference of the child, if the court determines that the child has
sufficient capacity to express a reasonable preference.

(d) If the court finds that the parental rights of the parent should be terminated as
specified in subsection (a), it shall by decree duly entered, appoint some suitable person
to give or withhold consent in any subsequent adoption proceedings. In the case of
petitions filed by licensed or governmental child placement agencies, the court shall
appoint the agency to be the sole party to give or withhold consent to the adoption of the
child and further vest the agency with all rights of guardianship over the child.

(e) Nothing in this section shall be construed to prohibit the introduction of expert
testimony with respect to any illness, medical or psychological condition, trauma,
incompetency, addiction to drugs, or alcoholism of any parent who has exhibited
behavior or conduct that is seriously detrimental to a child, to assist the court in
evaluating the reason for the conduct or its probable duration.

(f) The record of the testimony of the parties adduced in any proceeding terminating
parental rights to a child shall be entitled to the confidentiality provided for in § 8-10-21
and more specifically shall not be admissible in any civil, criminal, or other proceeding in
any court against a person named a defendant or respondent for any purpose, except in
subsequent proceedings involving the same child or proceedings involving the same
respondent.
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(g) In the event any child, the parental rights to whom have been finally terminated, has
not been placed by the agency in the home of a person or persons with the intention of
adopting the child within thirty (30) days from the date of the final termination decree,
the family court shall review the status of the child and the agency shall file a report that
documents the steps the agency is taking to find an adoptive family or other permanent
living arrangement for the child, to place the child with an adoptive family, a fit and
willing relative, a legal guardian, or in another planned permanent living arrangement,
and to finalize the adoption or legal guardianship. At a minimum, this documentation
shall include child specific recruitment efforts, such as the use of state, regional and
national adoption exchanges, including electronic exchange system.

R.I. GEN. LAWS § 40-11-2 (2011). ABUSED AND NEGLECTED CHILDREN; DEFINITIONS.
When used in this chapter and unless the specific context indicates otherwise:

(1) "Abused and/or neglected child" means a child whose physical or mental health or
welfare is harmed or threatened with harm when his or her parent or other person
responsible for his or her welfare:

(1) Inflicts or allows to be inflicted upon the child physical or mental injury, including
excessive corporal punishment; or

(11) Creates or allows to be created a substantial risk of physical or mental injury to the
child, including excessive corporal punishment; or

(111) Commits or allows to be committed, against the child, an act of sexual abuse; or

(iv) Fails to supply the child with adequate food, clothing, shelter, or medical care,
though financially able to do so or offered financial or other reasonable means to do so;
or

(v) Fails to provide the child with a minimum degree of care or proper supervision or
guardianship because of his or her unwillingness or inability to do so by situations or
conditions such as, but not limited to, social problems, mental incompetency, or the use
of a drug, drugs, or alcohol to the extent that the parent or other person responsible for
the child's welfare loses his or her ability or is unwilling to properly care for the child; or

(vi) Abandons or deserts the child; or

(vii) Sexually exploits the child in that the person allows, permits or encourages the child
to engage in prostitution as defined by the provisions in section 11-34.1-1 et seq.,
entitled "COMMERCIAL SEXUAL ACTIVITY"; or

(viii) Sexually exploits the child in that the person allows, permits, encourages or engages
in the obscene or pornographic photographing, filming or depiction of the child in a
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setting which taken as a whole suggests to the average person that the child is about to
engage in or has engaged in, any sexual act, or which depicts any such child under
eighteen (18) years of age, performing sodomy, oral copulation, sexual intercourse,
masturbation, or bestiality; or

(ix) Commits or allows to be committed any sexual offense against the child as such
sexual offenses are defined by the provisions of chapter 37 of title 11, entitled "Sexual
Assault", as amended; or

(x) Commits or allows to be committed against any child an act involving sexual
penetration or sexual contact if the child is under fifteen (15) years of age; or if the child
is fifteen (15) years or older, and (1) force or coercion is used by the perpetrator, or (2)
the perpetrator knows or has reason to know that the victim is a severely impaired person
as defined by the provisions of section 11-5-11, or physically helpless as defined by the
provisions of section 11-37-6.

(2) "Child" means a person under the age of eighteen (18).

(3) "Child protective investigator" means an employee of the department charged with
responsibility for investigating complaints and/or referrals of child abuse and/or neglect
and institutional child abuse and/or neglect.

(4) "Department" means department of children, youth, and families.

(5) "Institution" means any private or public hospital or other facility providing medical
and/or psychiatric diagnosis, treatment, and care.

(6) "Institutional child abuse and neglect" means situations of known or suspected child
abuse or neglect where the person allegedly responsible for the abuse or neglect is a
foster parent or the employee of a public or private residential child care institution or
agency; or any staff person providing out-of-home care or situations where the suspected
abuse or neglect occurs as a result of the institution's practices, policies, or conditions.

(7) "Law enforcement agency" means the police department in any city or town and/or
the state police.

(8) "Mental injury" includes a state of substantially diminished psychological or
intellectual functioning in relation to, but not limited to, such factors as: failure to thrive;
ability to think or reason; control of aggressive or self-destructive impulses; acting-out or
misbehavior, including incorrigibility, ungovernability, or habitual truancy; provided,
however, that the injury must be clearly attributable to the unwillingness or inability of
the parent or other person responsible for the child's welfare to exercise a minimum
degree of care toward the child.
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(9) "Person responsible for child's welfare" means the child's parent, guardian, any
individual, eighteen (18) years of age or older, who resides in the home of a parent or
guardian and has unsupervised access to a child, foster parent, an employee of a public or
private residential home or facility, or any staff person providing out-of-home care (out-
of-home care means child day care to include family day care, group day care, and
center-based day care). Provided further that an individual, eighteen (18) years of age or
older, who resides in the home of a parent or guardian and has unsupervised access to the
child, shall not have the right to consent to the removal and examination of the child for
the purposes of section 40-11-6.

(10) "Physician" means any licensed doctor of medicine, licensed osteopathic physician,
and any physician, intern, or resident of an institution as defined in subdivision (5).

(11) "Probable cause" means facts and circumstances based upon as accurate and reliable
information as possible that would justify a reasonable person to suspect that a child is
abused or neglected. The facts and circumstances may include evidence of an injury or
injuries, and the statements of a person worthy of belief, even if there is no present
evidence of injury.

(12) "Shaken baby syndrome" means a form of abusive head trauma, characterized by a
constellation of symptoms caused by other than accidental traumatic injury resulting from
the violent shaking of and/or impact upon an infant or young child's head.

SOUTH CAROLINA

S.C. Code Ann. § 44-53-375 (2011). POSSESSION, MANUFACTURE AND TRAFFICKING OF
METHAMPHETAMINE AND COCAINE BASE AND OTHER CONTROLLED SUBSTANCES;
PENALTIES.

(A) A person possessing less than one gram of methamphetamine or cocaine base, as
defined in Section 44-53-110, is guilty of a misdemeanor and, upon conviction for a first
offense, must be imprisoned not more than three years or fined not more than five
thousand dollars, or both. For a first offense the court, upon approval of the solicitor, may
require as part of a sentence, that the offender enter and successfully complete a drug
treatment and rehabilitation program. For a second offense, the offender is guilty of a
felony and, upon conviction, must be imprisoned not more than five years or fined not
more than seven thousand five hundred dollars, or both. For a third or subsequent
offense, the offender is guilty of a felony and, upon conviction, must be imprisoned not
more than ten years or fined not more than twelve thousand five hundred dollars, or both.
Notwithstanding any other provision of law, a person convicted and sentenced pursuant
to this subsection may have the sentence suspended and probation granted and is eligible
for parole, supervised furlough, community supervision, work release, work credits,
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education credits, and good conduct credits.

(B) A person who manufactures, distributes, dispenses, delivers, purchases, or otherwise
aids, abets, attempts, or conspires to manufacture, distribute, dispense, deliver, or
purchase, or possesses with intent to distribute, dispense, or deliver methamphetamine or
cocaine base, in violation of the provisions of Section 44-53-370, is guilty of a felony
and, upon conviction:

(1) for a first offense, must be sentenced to a term of imprisonment of not more than
fifteen years or fined not more than twenty-five thousand dollars, or both;

(2) for a second offense or if, in the case of a first conviction of a violation of this section,
the offender has been convicted of any of the laws of the United States or of any state,
territory, or district relating to narcotic drugs, marijuana, depressant, stimulant, or
hallucinogenic drugs, the offender must be imprisoned for not less than five years nor
more than thirty years, or fined not more than fifty thousand dollars, or both;

(3) for a third or subsequent offense or if the offender has been convicted two or more
times in the aggregate of any violation of the laws of the United States or of any state,
territory, or district relating to narcotic drugs, marijuana, depressant, stimulant, or
hallucinogenic drugs, the offender must be imprisoned for not less than ten years nor
more than thirty years, or fined not more than fifty thousand dollars, or both.

Possession of one or more grams of methamphetamine or cocaine base is prima facie
evidence of a violation of this subsection. Notwithstanding any other provision of law, a
person convicted and sentenced pursuant to this subsection for a first offense or second
offense may have the sentence suspended and probation granted, and is eligible for
parole, supervised furlough, community supervision, work release, work credits,
education credits, and good conduct credits. Notwithstanding any other provision of law,
a person convicted and sentenced pursuant to this subsection for a third or subsequent
offense in which all prior offenses were for possession of a controlled substance pursuant
to subsection (A), may have the sentence suspended and probation granted and is eligible
for parole, supervised furlough, community supervision, work release, work credits,
education credits, and good conduct credits. In all other cases, the sentence must not be
suspended nor probation granted.

(C) A person who knowingly sells, manufactures, delivers, purchases, or brings into this
State, or who provides financial assistance or otherwise aids, abets, attempts, or conspires
to sell, manufacture, deliver, purchase, or bring into this State, or who is knowingly in
actual or constructive possession or who knowingly attempts to become in actual or
constructive possession of ten grams or more of methamphetamine or cocaine base, as
defined and otherwise limited in Section 44-53-110, 44-53-210(d)(1), or 44-53-210(d)(2),
is guilty of a felony which is known as “trafficking in methamphetamine or cocaine base”
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and, upon conviction, must be punished as follows if the quantity involved is:
(1) ten grams or more, but less than twenty-eight grams:

(a) for a first offense, a term of imprisonment of not less than three years nor more than
ten years, no part of which may be suspended nor probation granted, and a fine of twenty-
five thousand dollars;

(b) for a second offense, a term of imprisonment of not less than five years nor more than
thirty years, no part of which may be suspended nor probation granted, and a fine of fifty
thousand dollars;

(c) for a third or subsequent offense, a mandatory minimum term of imprisonment of not
less than twenty-five years nor more than thirty years, no part of which may be suspended
nor probation granted, and a fine of fifty thousand dollars;

(2) twenty-eight grams or more, but less than one hundred grams:

(a) for a first offense, a term of imprisonment of not less than seven years nor more than
twenty-five years, no part of which may be suspended nor probation granted, and a fine
of fifty thousand dollars;

(b) for a second offense, a term of imprisonment of not less than seven years nor more
than thirty years, no part of which may be suspended nor probation granted, and a fine of
fifty thousand dollars;

(c) for a third or subsequent offense, a mandatory minimum term of imprisonment of not
less than twenty-five years and not more than thirty years, no part of which may be
suspended nor probation granted, and a fine of fifty thousand dollars;

(3) one hundred grams or more, but less than two hundred grams, a mandatory term of
imprisonment of twenty-five years, no part of which may be suspended nor probation
granted, and a fine of fifty thousand dollars;

(4) two hundred grams or more, but less than four hundred grams, a mandatory term of
imprisonment of twenty-five years, no part of which may be suspended nor probation
granted, and a fine of one hundred thousand dollars;

(5) four hundred grams or more, a term of imprisonment of not less than twenty-five
years nor more than thirty years with a mandatory minimum term of imprisonment of
twenty-five years, no part of which may be suspended nor probation granted, and a fine
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of two hundred thousand dollars.

(D) Possession of equipment or paraphernalia used in the manufacture of cocaine,
cocaine base, or methamphetamine is prima facie evidence of intent to manufacture.

(E)(1) It is unlawful for any person, other than a manufacturer, practitioner, dispenser,
distributor, or retailer to knowingly possess any product that contains nine grams or more
of ephedrine, pseudoephedrine, or phenylpropanolamine, their salts, isomers, or salts of
isomers, or a combination of any of these substances. A person who violates this
subsection is guilty of a felony known as “trafficking in ephedrine, pseudoephedrine, or
phenylpropanolamine, their salts, isomers, or salts of isomers, or a combination of any of
these substances” and, upon conviction, must be punished as follows if the quantity
involved is:

(a) nine grams or more, but less than twenty-eight grams:

(1) for a first offense, a term of imprisonment of not more than ten years, no part of which
may be suspended nor probation granted, and a fine of twenty-five thousand dollars;

(11) for a second offense, a term of imprisonment of not less than five years nor more than
thirty years, no part of which may be suspended nor probation granted, and a fine of fifty
thousand dollars;

(111) for a third or subsequent offense, a mandatory minimum term of imprisonment of not
less than twenty-five years nor more than thirty years, no part of which may be suspended
nor probation granted, and a fine of fifty thousand dollars;

(b) twenty-eight grams or more, but less than one hundred grams:

(1) for a first offense, a term of imprisonment of not less than seven years nor more than
twenty-five years, no part of which may be suspended nor probation granted, and a fine
of fifty thousand dollars;

(i1) for a second offense, a term of imprisonment of not less than seven years nor more
than thirty years, no part of which may be suspended nor probation granted, and a fine of
fifty thousand dollars;

(111) for a third or subsequent offense, a mandatory minimum term of imprisonment of not
less than twenty-five years and not more than thirty years, no part of which may be
suspended nor probation granted, and a fine of fifty thousand dollars;

326
National Center for Prosecution of Child Abuse
National District Attorneys Association



(c) one hundred grams or more, but less than two hundred grams, a mandatory term of
imprisonment of twenty-five years, no part of which may be suspended nor probation
granted, and a fine of fifty thousand dollars;

(d) two hundred grams or more, but less than four hundred grams, a mandatory term of
imprisonment of twenty-five years, no part of which may be suspended nor probation
granted, and a fine of one hundred thousand dollars;

(e) four hundred grams or more, a term of imprisonment of not less than twenty-five
years nor more than thirty years with a mandatory minimum term of imprisonment of
twenty-five years, no part of which may be suspended nor probation granted, and a fine
of two hundred thousand dollars.

(2) This subsection does not apply to:

(a) a consumer who possesses products:

(1) containing ephedrine, pseudoephedrine, or phenylpropanolamine in a manner
consistent with typical medicinal or household use, as indicated by storage location, and
possession of the products in a variety of strengths, brands, types, purposes, and
expiration dates; or

(1) for agricultural use containing anhydrous ammonia if the consumer has reformulated
the anhydrous ammonia by means of additive so as effectively to prevent the conversion
of the active ingredient into methamphetamine, its salts, isomers, salts of isomers, or its
precursors, or the precursors' salts, isomers, or salts of isomers, or a combination of any
of these substances; or

(b) products labeled for pediatric use pursuant to federal regulations and according to
label instructions primarily intended for administration to children under twelve years of
age; or

(c) products that the Drug Enforcement Administration and the Department of Health and
Environmental Control, upon application of a manufacturer, exempts because the product
is formulated in such a way as to effectively prevent the conversion of the active
ingredient into methamphetamine, its salts, isomers, salts of isomers, or its precursors, or
the precursors' salts, isomers, or salts of isomers, or a combination of any of these
substances.

(3) This subsection preempts all local ordinances or regulations governing the possession
of any product that contains ephedrine, pseudoephedrine, or phenylpropanolamine.
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(F) Sentences for violation of the provisions of subsections (C) or (E) may not be
suspended and probation may not be granted. A person convicted and sentenced under
subsection (C) or (E) to a mandatory term of imprisonment of twenty-five years, a
mandatory minimum term of imprisonment of twenty-five years, or a mandatory
minimum term of imprisonment of not less than twenty-five years nor more than thirty
years is not eligible for parole, extended work release as provided in Section 24-13-610,
or supervised furlough as provided in Section 24-13-710.

(G) A person eighteen years of age or older may be charged with unlawful conduct
toward a child pursuant to Section 63-5-70, if a child was present at any time during the
unlawful manufacturing of methamphetamine.

S.C. Code Ann. § 56-5-2947 (2011). CHILD ENDANGERMENT; DEFINITION; PENALTIES;
JURISDICTION; EVIDENCE FOR TAKING CHILD INTO PROTECTIVE CUSTODY
(A) A person eighteen years of age or over is guilty of child endangerment when:

(1) the person is in violation of:
(a) Section 56-5-750;

(b) Section 56-5-2930;

(c) Section 56-5-2933; or

(d) Section 56-5-2945; and

(2) the person has one or more passengers under sixteen years of age in the motor vehicle
when the violation occurs.

If more than one passenger under sixteen years of age is in the vehicle when a violation
of subsection (A)(1) occurs, the person may be charged with only one violation of this
section.

(B) Upon conviction the person must be punished by:

(1) a fine of not more than one-half of the maximum fine allowed for committing the
violation enumerated in subsection (A)(1), when the person is fined for that offense;

(2) a term of imprisonment of not more than one-half of the maximum term of
imprisonment allowed for committing the violation enumerated in subsection (A)(1),
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when the person is imprisoned for the offense; or

(3) both a fine and imprisonment as prescribed in items (1) and (2) when the person is
fined and imprisoned for the offense.

(C) No portion of the penalty assessed under subsection (B) may be suspended or
revoked and probation may not be awarded.

(D) In addition to imposing the penalties for offenses enumerated in subsection (A)(1)
and the penalties contained in subsection (B), the Department of Motor Vehicles must
suspend the person's driver's license for sixty days. Sections 56-1-1320 and 56-5-2990 as
they relate to enrollment in an alcohol and drug safety action program and to the issuance
of a provisional driver's license will not be effective until the sixty-day suspension period
is completed.

(E) A person may be convicted under this section for child endangerment in addition to
being convicted for an offense enumerated in subsection (A)(1).

(F) The court that has jurisdiction over an offense enumerated in subsection (A)(1) has
jurisdiction over the offense of child endangerment.

(G) A first offense charge for a violation of this section may not be used as the only
evidence for taking a child into protective custody pursuant to Sections 63-7-620(A) and
63-7-660.

S.C. Code Ann. § 63-5-70 (2011). UNLAWFUL CONDUCT TOWARD A CHILD.

(A) It is unlawful for a person who has charge or custody of a child, or who is the
parent or guardian of a child, or who is responsible for the welfare of a child as defined in
Section 63-7-20 to:

(1) place the child at unreasonable risk of harm affecting the child's life, physical or
mental health, or safety;

(2) do or cause to be done unlawfully or maliciously any bodily harm to the child so that
the life or health of the child is endangered or likely to be endangered; or

(3) wilfully abandon the child.

(B) A person who violates subsection (A) is guilty of a felony and for each offense, upon
conviction, must be fined in the discretion of the court or imprisoned not more than ten
years, or both.
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S.C. Code Ann. § 63-7-20 (2011). CHILD PROTECTION AND PERMANENCY - GENERAL
PROVISIONS - DEFINITIONS.

When used in this chapter or Chapter 9 or 11 and unless the specific context indicates
otherwise:

(1) "Abandonment of a child" means a parent or guardian wilfully deserts a child or
wilfully surrenders physical possession of a child without making adequate arrangements
for the child's needs or the continuing care of the child.

(2) "Affirmative determination" means a finding by a preponderance of evidence that the
child was abused or neglected by the person who is alleged or determined to have abused
or neglected the child and who is mentioned by name in a report or finding. This finding
may be made only by:

(a) the court;

(b) the Department of Social Services upon a final agency decision in its appeals process;
or

(c) waiver by the subject of the report of his right to appeal. If an affirmative
determination is made by the court after an affirmative determination is made by the
Department of Social Services, the court's finding must be the affirmative determination.

(3) "Child" means a person under the age of eighteen.

(4) "Child abuse or neglect" or "harm" occurs when the parent, guardian, or other person
responsible for the child's welfare:

(a) inflicts or allows to be inflicted upon the child physical or mental injury or engages in
acts or omissions which present a substantial risk of physical or mental injury to the
child, including injuries sustained as a result of excessive corporal punishment, but
excluding corporal punishment or physical discipline which:

(1) is administered by a parent or person in loco parentis;

(11) 1s perpetrated for the sole purpose of restraining or correcting the child;

(111) 1s reasonable in manner and moderate in degree;

(1v) has not brought about permanent or lasting damage to the child; and

(v) 1s not reckless or grossly negligent behavior by the parents.
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(b) commits or allows to be committed against the child a sexual offense as defined by
the laws of this State or engages in acts or omissions that present a substantial risk that a
sexual offense as defined in the laws of this State would be committed against the child;

(c) fails to supply the child with adequate food, clothing, shelter, or education as required
under Article 1 of Chapter 65 of Title 59, supervision appropriate to the child's age and
development, or health care though financially able to do so or offered financial or other
reasonable means to do so and the failure to do so has caused or presents a substantial
risk of causing physical or mental injury. However, a child's absences from school may
not be considered abuse or neglect unless the school has made efforts to bring about the
child's attendance, and those efforts were unsuccessful because of the parents' refusal to
cooperate. For the purpose of this chapter "adequate health care" includes any medical or
nonmedical remedial health care permitted or authorized under state law;

(d) abandons the child;

(e) encourages, condones, or approves the commission of delinquent acts by the child and
the commission of the acts are shown to be the result of the encouragement, condonation,
or approval; or

(f) has committed abuse or neglect as described in subsections (a) through (e) such that a
child who subsequently becomes part of the person's household is at substantial risk of
one of those forms of abuse or neglect.

(5) "Child protective investigation" means an inquiry conducted by the department in
response to a report of child abuse or neglect made pursuant to this chapter.

(6) "Child protective services" means assistance provided by the department as a result of
indicated reports or affirmative determinations of child abuse or neglect, including
assistance ordered by the family court or consented to by the family. The objectives of
child protective services are to:

(a) protect the child's safety and welfare; and

(b) maintain the child within the family unless the safety of the child requires placement
outside the home.

(7) "Court" means the family court.
(8) "Department" means the Department of Social Services.
(9) "Emergency protective custody" means the right to physical custody of a child for a

temporary period of no more than twenty-four hours to protect the child from imminent
danger.
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Emergency protective custody may be taken only by a law enforcement officer pursuant
to this chapter.

(10) "Guardianship of a child" means the duty and authority vested in a person by the
family court to make certain decisions regarding a child, including:

(a) consenting to a marriage, enlistment in the armed forces, and medical and surgical
treatment;

(b) representing a child in legal actions and to make other decisions of substantial legal
significance affecting a child; and

(c) rights and responsibilities of legal custody when legal custody has not been vested by
the court in another person, agency, or institution.

(11) "Indicated report" means a report of child abuse or neglect supported by facts which
warrant a finding by a preponderance of evidence that abuse or neglect is more likely
than not to have occurred.

(12) "Institutional child abuse and neglect" means situations of known or suspected child
abuse or neglect where the person responsible for the child's welfare is the employee of a
public or private residential home, institution, or agency.

(13) "Legal custody" means the right to the physical custody, care, and control of a child;
the right to determine where the child shall live; the right and duty to provide protection,
food, clothing, shelter, ordinary medical care, education, supervision, and discipline for a
child and in an emergency to authorize surgery or other extraordinary care. The court
may in its order place other rights and duties with the legal custodian. Unless otherwise
provided by court order, the parent or guardian retains the right to make decisions of
substantial legal significance affecting the child, including consent to a marriage,
enlistment in the armed forces, and major nonemergency medical and surgical treatment,
the obligation to provide financial support or other funds for the care of the child, and
other residual rights or obligations as may be provided by order of the court.

(14) "Mental injury" means an injury to the intellectual, emotional, or psychological
capacity or functioning of a child as evidenced by a discernible and substantial
impairment of the child's ability to function when the existence of that impairment is
supported by the opinion of a mental health professional or medical professional.

(15) "Party in interest" includes the child, the child's attorney and guardian ad litem, the
natural parent, an individual with physical or legal custody of the child, the foster parent,
and the local foster care review board.

(16) "Person responsible for a child's welfare" includes the child's parent, guardian, foster
parent, an operator, employee, or caregiver, as defined by Section 63-13-20, of a public
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or private residential home, institution, agency, or childcare facility or an adult who has
assumed the role or responsibility of a parent or guardian for the child, but who does not
necessarily have legal custody of the child. A person whose only role is as a caregiver
and whose contact is only incidental with a child, such as a babysitter or a person who
has only incidental contact but may not be a caretaker, has not assumed the role or
responsibility of a parent or guardian. An investigation pursuant to Section 63-7-920
must be initiated when the information contained in a report otherwise sufficient under
this section does not establish whether the person has assumed the role or responsibility
of a parent or guardian for the child.

(17) "Physical custody" means the lawful, actual possession and control of a child.

(18) "Physical injury" means death or permanent or temporary disfigurement or
impairment of any bodily organ or function.

(19) "Preponderance of evidence" means evidence which, when fairly considered, is more
convincing as to its truth than the evidence in opposition.

(20) "Probable cause" means facts and circumstances based upon accurate and reliable
information, including hearsay, that would justify a reasonable person to believe that a
child subject to a report under this chapter is abused or neglected.

(21) "Protective services unit" means the unit established within the Department of Social
Services which has prime responsibility for state efforts to strengthen and improve the
prevention, identification, and treatment of child abuse and neglect.

(22) "Subject of the report" means a person who is alleged or determined to have abused
or neglected the child, who is mentioned by name in a report or finding.

(23) "Suspected report" means all initial reports of child abuse or neglect received
pursuant to this chapter.

(24) "Unfounded report" means a report made pursuant to this chapter for which there is
not a preponderance of evidence to believe that the child is abused or neglected. For the
purposes of this chapter, it is presumed that all reports are unfounded unless the
department determines otherwise.

S.C. Code Ann. § 63-7-1660 (2011). SERVICES WITH REMOVAL.

(A) Upon investigation of a report received under Section 63-7-310 or at any time during

the delivery of services by the department, the department may petition the family court

to remove the child from custody of the parent, guardian, or other person legally

responsible for the child's welfare if the department determines by a preponderance of

evidence that the child is an abused or neglected child and that the child cannot be safely
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maintained in the home in that he cannot be protected from unreasonable risk of harm
affecting the child's life, physical health, safety, or mental well-being without removal. If
a noncustodial parent is not named as a party in the removal petition, the agency shall
exercise every reasonable effort to promptly notify the noncustodial parent that a removal
proceeding has been initiated and of the date and time of any hearings scheduled pursuant
to this section.

(B)(1) The petition shall contain a full description of the reasons why the child cannot be
protected adequately in the custody of the parent or guardian, including facts supporting
the department's allegation that the child is an abused or neglected child as defined in
Section 63-7-20 and that retention of the child in or return of the child to the home would
place the child at unreasonable risk of harm affecting the child's life, physical health or
safety, or mental well-being and the child cannot reasonably be protected from this harm
without being removed, a description of the condition of the child, any previous efforts to
work with the parent or guardian, in-home treatment programs which have been offered
and proven inadequate, and the attitude of the parent or guardian towards placement of
the child in an alternative setting. The petition also shall contain a statement of the harms
the child is likely to suffer as a result of removal and a description of the steps that will
be taken to minimize the harm to the child that may result upon removal.

(2) The petition for removal may include a petition for termination of parental rights. The
petition for removal must include a petition for termination of parental rights if court
records or other evidence indicate the existence of one or more of the conditions set forth
in Section 63-7-1640(C)(1) through (8), unless there are compelling reasons for believing
that termination of parental rights would be contrary to the best interests of the child.

(C)(1) Whether or not the petition for removal includes a petition for termination of
parental rights, the petition shall contain a notice informing the parents of the potential
effect of the hearing on their parental rights and a notice to all interested parties that
objections to the sufficiency of a placement plan, if ordered, or of any recommendations
for provisions in the plan or court order must be raised at the hearing. The notice must be
printed in boldface print or in all upper case letters and set off in a box.

(2) If the petition includes a petition for termination of parental rights, the notice shall
state: “As a result of this hearing, you could lose your rights as a parent”.

(3) If the petition does not include a petition for termination of parental rights, the notice
shall state: “At this hearing the court may order a treatment plan. If you fail to comply
with the plan, you could lose your rights as a parent”.

(D) Upon receipt of a removal petition under this section, the family court shall schedule
a hearing to be held within thirty-five days of the date of receipt to determine whether
removal is necessary. The parties to the petition must be served with a summons and
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notices of right to counsel and the hearing date and time along with the petition. Personal
jurisdiction over the parties is effected if they are served at least seventy-two hours before
the hearing. No responsive pleading to the petition is required. The court may authorize
service by publication in appropriate cases and may waive the thirty-five days
requirement when necessary to achieve service. A party may waive service or appear
voluntarily.

(E) The court shall not order that a child be removed from the custody of the parent or
guardian unless the court finds that the allegations of the petition are supported by a
preponderance of evidence including a finding that the child is an abused or neglected
child as defined in Section 63-7-20 and that retention of the child in or return of the child
to the home would place the child at unreasonable risk of harm affecting the child's life,
physical health or safety, or mental well-being and the child cannot reasonably be
protected from this harm without being removed.

(F)(1) It is presumed that a newborn child is an abused or neglected child as defined in
Section 63-7-20 and that the child cannot be protected from further harm without being
removed from the custody of the mother upon proof that:

(a) a blood or urine test of the child at birth or a blood or urine test of the mother at birth
shows the presence of any amount of a controlled substance or a metabolite of a
controlled substance unless the presence of the substance or the metabolite is the result of
medical treatment administered to the mother of the infant or the infant, or

(b) the child has a medical diagnosis of fetal alcohol syndrome; and

(c) a blood or urine test of another child of the mother or a blood or urine test of the
mother at the birth of another child showed the presence of any amount of a controlled
substance or a metabolite of a controlled substance unless the presence of the substance
or the metabolite was the result of medical treatment administered to the mother of the
infant or the infant, or

(d) another child of the mother has the medical diagnosis of fetal alcohol syndrome.

(2) This presumption may be rebutted by proof that the father or another adult who will
assume the role of parent is available and suitable to provide care for the child in the
home of the mother. The father or the other adult must be made a party to the action and
subject to the court's order establishing the conditions for maintaining the child in the
mother's home. This statutory presumption does not preclude the court from ordering
removal of a child upon other proof of alcohol or drug abuse or addiction by the parent or
person responsible for the child who has harmed the child or threatened the child with
harm.

335
National Center for Prosecution of Child Abuse
National District Attorneys Association



(G) If the court removes custody of the child, the court's order shall contain a finding by
the court of whether reasonable efforts were made by the department to prevent removal
of the child and a finding of whether continuation of the child in the home would be
contrary to the welfare of the child. The order shall state:

(1) the services made available to the family before the removal of the child and how they
related to the needs of the family;

(2) the efforts of the agency to provide these services to the family before removal;
(3) why the efforts to provide services did not eliminate the need for removal; and

(4) whether the efforts to eliminate the need for removal were reasonable including, but
not limited to, whether they were reasonably available and timely, reasonably adequate to
address the needs of the family, reasonably adequate to protect the child and realistic
under the circumstances. If the department's first contact with the child occurred under
such circumstances that reasonable services would not have allowed the child to remain
safely in the home, the court shall find that removal of the child without services or
without further services was reasonable.

SOUTH DAKOTA

S.D. Codified Laws § 26-8A-2 (2011). ABUSED OR NEGLECTED CHILD DEFINED.

In this chapter and chapter 26-7A, the term, abused or neglected child, means a child:

(1) Whose parent, guardian, or custodian has abandoned the child or has subjected the
child to mistreatment or abuse;

(2) Who lacks proper parental care through the actions or omissions of the child's
parent, guardian, or custodian;

(3) Whose environment is injurious to the child's welfare;
(4) Whose parent, guardian, or custodian fails or refuses to provide proper or necessary
subsistence, supervision, education, medical care, or any other care necessary for the

child's health, guidance, or well-being;

(5) Who is homeless, without proper care, or not domiciled with the child's parent,
guardian, or custodian through no fault of the child's parent, guardian, or custodian;

(6) Who is threatened with substantial harm,;
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(7) Who has sustained emotional harm or mental injury as indicated by an injury to the
child's intellectual or psychological capacity evidenced by an observable and substantial
impairment in the child's ability to function within the child's normal range of
performance and behavior, with due regard to the child's culture;

(8) Who is subject to sexual abuse, sexual molestation, or sexual exploitation by the
child's parent, guardian, custodian, or any other person responsible for the child's care;

(9) Who was subject to prenatal exposure to abusive use of alcohol, marijuana, or any
controlled drug or substance not lawfully prescribed by a practitioner as authorized by
chapters 22-42 and 34-20B; or

(10) Whose parent, guardian, or custodian knowingly exposes the child to an
environment that is being used for the manufacture, use, or distribution of
methamphetamines or any other unlawfully manufactured controlled drug or substance.

S.D. Codified Laws § 34-23B-6 (2011). REPORTING OF PREGNANT WOMAN TO
ALCOHOL OR DRUG PREVENTION OR TREATMENT PROGRAM — IMMUNITY FROM
LIABILITY

Any physician, physician's assistant, nurse, nurse practitioner, nurse midwife,
counselor, social worker, licensed or registered child welfare provider, employee or
volunteer of a domestic abuse center, chemical dependency counselor, or safety sensitive
position as defined in subdivision 23-3-64(2) who provides services to a pregnant woman
may make a referral to a prevention or treatment program accredited pursuant to chapter
34-20A if the provider has information that a pregnant woman is engaging in the abusive
use of alcohol or use of any controlled drug or substance not lawfully prescribed by a
practitioner as authorized by chapter 22-42 or 34-20B. Any such provider, who, in good
faith, makes a referral to a prevention or treatment program accredited pursuant to
chapter 34-20A of a pregnant woman engaging in abusive use of alcohol, abusive use of a
lawfully prescribed controlled substance, or use of any controlled drug or substance not
lawfully prescribed by a practitioner as authorized by chapter 22-42 or 34-20B, is
immune from any liability, civil or criminal, that might otherwise be incurred or imposed,
and has the same immunity with respect to participation in any judicial proceeding
resulting from the referral. This immunity also extends to any public official who in good
faith is involved in the investigation of such conduct or to any person described in this
section who in good faith cooperates with any public official in an investigation. Any
referral pursuant to this section is permissive and nothing in this section requires the
making of any referral.
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TENNESSEE

Tenn. Code Ann. § 37-1-102 (2011). JUVENILE COURTS AND PROCEEDINGS —
GENERAL PROVISIONS — DEFINITIONS

(a) As used in this chapter, any reference to the department of correction is construed to
mean the department of children's services, unless the reference is clearly intended to
designate the department of correction.

(b) As used in this part, unless the context otherwise requires:

(1) “Abuse” exists when a person under the age of eighteen (18) is suffering from, has
sustained, or may be in immediate danger of suffering from or sustaining a wound,
injury, disability or physical or mental condition caused by brutality, neglect or other
actions or inactions of a parent, relative, guardian or caretaker;

(2) “Administrative hearing” is an action by the judge or magistrate of the juvenile court
in conformity with legislative intent in terminating the home placement of a juvenile;

(3) “Adult” means any person eighteen (18) years of age or older;

(4) “Child” means:

(A) A person under eighteen (18) years of age; or

(B) A person under nineteen (19) years of age for the limited purpose of:

(1) Remaining under the continuing jurisdiction of the juvenile court to enforce a non-
custodial order of disposition entered prior to the person's eighteenth birthday;

(11) Remaining under the jurisdiction of the juvenile court for the purpose of being
committed, or completing commitment including completion of home placement
supervision, to the department of children's services with such commitment based on an
adjudication of delinquency for an offense that occurred prior to the person's eighteenth
birthday; or

(111) Remaining under the jurisdiction of the juvenile court for resolution of a delinquent
offense or offenses committed prior to a person's eighteenth birthday but considered by
the juvenile court after a person's eighteenth birthday with the court having the option of
retaining jurisdiction for adjudication and disposition or transferring the person to
criminal court under § 37-1-134;
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(C) In no event shall a person eighteen (18) years of age or older be committed to or
remain in the custody of the department of children's services by virtue of being
adjudicated dependent and neglected, unruly or in need of services pursuant to § 37-1-
175, except as provided in § 37-1-173;

(D) This subdivision (4) shall in no way be construed as limiting the court's jurisdiction
to transfer a person to criminal court under § 37-1-134;

(E) A person eighteen (18) years of age is legally an adult for all other purposes
including, but not limited to, enforcement of the court's orders under this subsection (b)
through its contempt power under § 37-1-158;

(F) No exception shall be made for a child who may be emancipated by marriage or
otherwise; and

(G) A person over the age of eighteen (18) shall be allowed to remain under the
continuing jurisdiction of the juvenile court for purposes of the voluntary extension of
services pursuant to § 37-2-417;

(5) “Commissioner” means commissioner of children's services;

(6) “Court order” means any order or decree of a judge, magistrate or court of competent
jurisdiction. A “valid court order” is one that is authorized by law, and any order entered
in the minutes of a court of record is presumed to be valid;

(7) “Custodian” means a person, other than a parent or legal guardian, who stands in loco
parentis to the child or a person to whom temporary legal custody of the child has been
given by order of a court;

(8) “Custody” means the control of actual physical care of the child and includes the right
and responsibility to provide for the physical, mental, moral and emotional well-being of
the child. “Custody,” as herein defined, relates to those rights and responsibilities as
exercised either by the parents or by a person or organization granted custody by a court
of competent jurisdiction. “Custody” shall not be construed as the termination of parental
rights set forth in § 37-1-147. “Custody” does not exist by virtue of mere physical
possession of the child;

(9) “Delinquent act” means an act designated a crime under the law, including local
ordinances of this state, or of another state if the act occurred in that state, or under
federal law, and the crime is not a status offense under subdivision (b)(23)(A)(iii) and the
crime is not a traffic offense as defined in the traffic code of the state other than failing to
stop when involved in an accident pursuant to § 55-10-101, driving while under the
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influence of an intoxicant or drug, vehicular homicide or any other traffic offense
classified as a felony;

(10) “Delinquent child” means a child who has committed a delinquent act and is in need
of treatment or rehabilitation;

(11) “Department” means the department of children's services;

(12) “Dependent and neglected child” means a child:

(A) Who is without a parent, guardian or legal custodian;

(B) Whose parent, guardian or person with whom the child lives, by reason of cruelty,
mental incapacity, immorality or depravity is unfit to properly care for such child;

(C) Who is under unlawful or improper care, supervision, custody or restraint by any
person, corporation, agency, association, institution, society or other organization or who
is unlawfully kept out of school;

(D) Whose parent, guardian or custodian neglects or refuses to provide necessary
medical, surgical, institutional or hospital care for such child;

(E) Who, because of lack of proper supervision, is found in any place the existence of
which is in violation of law;

(F) Who is in such condition of want or suffering or is under such improper guardianship
or control as to injure or endanger the morals or health of such child or others;

(G) Who is suffering from abuse or neglect;

(H) Who has been in the care and control of one (1) or more agency or person not related
to such child by blood or marriage for a continuous period of six (6) months or longer in
the absence of a power of attorney or court order, and such person or agency has not
initiated judicial proceedings seeking either legal custody or adoption of the child;

(I) Who is or has been allowed, encouraged or permitted to engage in prostitution or
obscene or pornographic photographing, filming, posing, or similar activity and whose
parent, guardian or other custodian neglects or refuses to protect such child from further
such activity; or
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(J)(1) Who has willfully been left in the sole financial care and sole physical care of a
related caregiver for not less than eighteen (18) consecutive months by the child's parent,
parents or legal custodian to the related caregiver, and the child will suffer substantial
harm if removed from the continuous care of such relative;

(11) For the purposes of this subdivision (b)(12)(J):

(a) A related caregiver shall include the child's biological, step or legal grandparent, great
grandparent, sibling, aunt, uncle or any other person who is legally or biologically related
to the child; and

(b) A child willfully left with a related caregiver as defined in subdivision
(b)(12)(J)(11)(a) because of the parent's military service shall not be subject to action
pursuant to § 37-1-183;

(13) “Detention” means confinement in a secure or closed type of facility that is under
the direction or supervision of the court or a facility that is designated by the court or
other authority as a place of confinement for juveniles;

(14) “Discharge” means the termination of the custody, control and supervision of a
delinquent child by the department of children's services;

(15) “Foster care” means the temporary placement of a child in the custody of the
department of children's services or any agency or institution, whether public or private,
for care outside the home of a parent or relative, by blood or marriage, of the child,
whether the placement is by court order, voluntary placement agreement, surrender of
parental rights or otherwise;

(16) “Foster parent” means, for purposes other than § 37-2-414, a person who has been
trained and approved by the department or licensed child-placing agency to provide full-
time temporary out-of-home care at a private residence for a child or children who have
been placed in foster care, or in the case of a child or children placed for adoption, a
person who has provided care for the child or children for a period of six (6) months or
longer in the absence of a power of attorney or court order;

(17) “Home placement” means placement of a delinquent child in the home of a parent or
guardian under the continuing supervision of the department of children's services.
Placing a child on home placement terminates the department's legal custody of a
delinquent child;

(18) “Juvenile court” means the general sessions court in all counties of this state, except
in those counties and municipalities in which special juvenile courts are provided by law,
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and “judge” means judge of the juvenile court;

(19) “Nonjudicial days” means Saturdays, Sundays and legal holidays. Nonjudicial days
begin at four thirty p.m. (4:30 p.m.) on the day preceding a weekend or holiday, and end
at eight o'clock a.m. (8:00 a.m.) on the day after a weekend or holiday;

(20) “Probation” means casework service as directed by the court, as a measure for the
protection, guidance and well-being of the child and such child's family. Probation
methods shall be directed to the discovery and correction of the basic causes of
maladjustment;

(21) “Protective supervision” means supervision ordered by the court of children found to
be dependent or neglected or unruly;

(22) “Restitution” means compensation that is accomplished through actual monetary
payment to the victim of the offense by the child who committed the offense, or
symbolically, through unpaid community service work by the child, for property damage
or loss incurred as a result of the delinquent offense;

(23) “Severe child abuse” means:

(A) The knowing exposure of a child to or the knowing failure to protect a child from
abuse or neglect that is likely to cause great bodily harm or death and the knowing use of
force on a child that is likely to cause great bodily harm or death;

(B) Specific brutality, abuse or neglect towards a child that in the opinion of qualified
experts has caused or will reasonably be expected to produce severe psychosis, severe
neurotic disorder, severe depression, severe developmental delay or retardation, or severe
impairment of the child's ability to function adequately in the child's environment, and
the knowing failure to protect a child from such conduct;

(C) The commission of any act towards the child prohibited by §§ 39-13-502--39-13-504,
39-13-522, 39-15-302, and 39-17-1005 or the knowing failure to protect the child from
the commission of any such act towards the child; or

(D) Knowingly allowing a child to be present within a structure where the act of creating
methamphetamine, as that substance is identified in § 39-17-408(d)(2), is occurring;

(24) “Shelter care” means temporary care of a child in physically unrestricted facilities;
and
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(25)(A) “Unruly child” means a child in need of treatment and rehabilitation who:

(1) Habitually and without justification is truant from school while subject to compulsory
school attendance under § 49-6-3007;

(11) Habitually is disobedient of the reasonable and lawful commands of the child's
parent(s), guardian or other legal custodian to the degree that such child's health and
safety are endangered;

(i11) Commits an offense that is applicable only to a child; or

(iv) Is away from the home, residence or any other residential placement of the child's
parent(s), guardian or other legal custodian without their consent. Such child shall be
known and defined as a “runaway;”

(B) The definition in subdivision (b)(25)(A) shall be effective July 1, 1996, before which
date the definition of “unruly” shall be the definition found in former § 37-1-102(b)(21).

Tenn. Code Ann. § 37-1-406 (2011). INVESTIGATION AND INVESTIGATORS; ABUSE
PREVENTION SERVICES

(a) The department shall be capable of receiving and investigating reports of child abuse
twenty-four (24) hours a day, seven (7) days a week. The county office shall make a
thorough investigation promptly after receiving either an oral or written report of harm.
All representatives of the child protective services agency shall, at the initial time of
contact with the individual who is subject to a child abuse and neglect investigation,
advise the individual of the complaints or allegations made against the individual
consistent with laws protecting the rights of the informant. If it appears that the
immediate safety or well being of a child is endangered, that the family may flee or the
child will be unavailable, or that the facts otherwise warrant, the department shall
commence an investigation immediately, regardless of the time of day or night. In the
event the report involves child sexual abuse, the department shall follow the procedures
outlined in subsection (b).

(b) In cases involving child sexual abuse, the investigation shall be conducted by a child
protective investigation team as defined in § 37-1-602 relative to child sexual abuse
pursuant to the provisions of § 37-1-606. In the event an immediate investigation has
been initiated, the department shall notify the child protection team as soon as possible
and the team shall proceed with the investigation in accordance with the provisions of
Acts 1985, ch. 478. Other cases of child abuse may be investigated by the team in the
discretion of each individual team.
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(c) All private schools, as defined by § 49-6-3001, church-related schools, as defined by
§ 49-50-801, and state, county and local agencies shall give the team access to records in
their custody pertaining to the child and shall otherwise cooperate fully with the
investigation.

(d) The investigation shall include:

(1) The nature, extent and cause of the harm, including a determination of whether there
exists a threat of harm, and the nature and extent of any present or prior injuries or abuse;

(2) The identity of the person responsible for it;
(3) The names and conditions of the other children in the home;

(4) An evaluation of the parents or persons responsible for the care of the child, the home
environment, and the relationship of each child to the parents or persons responsible for
such child's care;

(5) The identity of any other persons in the same household;

(6) The identity of any other children in the care of any adult residing in the household;
and

(7) All other pertinent data.

(e) The investigation shall include a visit to the child's home, an interview with and
physical observation of the child, and an interview with the parent(s) or other custodian
of the child and any other persons in the child's home. If the investigator deems it
necessary, the investigation shall also include medical, psychological or psychiatric
examinations of the child and any other children in the child's home or under the care of
any person alleged to have permitted or caused abuse, neglect or sexual abuse to the
child. If the investigator determines, based on a visit to the child's home, observation of
and interview with the subject child, and interview with other persons in the child's home,
that the report of harm was wholly without substance, the investigator may determine that
physical and psychological examinations of the subject child are unnecessary, in which
case they will not be required. If admission to the home, school, or any place where the
child may be, or permission of the parents or persons responsible for the child's care for
the physical and psychological or psychiatric examinations cannot be obtained, the
juvenile court, upon cause shown, shall order the parents or person responsible for the
care of the child or the person in charge of any place where the child may be, to allow
entrance for the interview, examination, and investigation. If the report of harm indicates
that the abuse, neglect or sexual abuse occurred in a place other than the child's home,
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then, in the discretion of the investigator, the investigation may include a visit to the
location where the incident occurred or a personal interview with the child and the
parents or other custodians in another location instead of a visit to the child's home.

(f) Any person required to investigate cases of child abuse may take or cause to be taken
photographs of the areas of trauma visible on a child who is the subject of a report and of
any objects or conditions in the child's home or surroundings that could have caused or
contributed to the harm to the child. If the nature of the child's injuries indicate a need for
immediate medical examination or treatment, the investigator may take or cause the child
to be taken for diagnosis to a licensed physician or an emergency department in a hospital
without the consent of the child's parents, legal guardian or legal custodian. Any licensed
physician who, based on information furnished by the investigator, the parents or other
persons having knowledge of the situation, or the child, or on personal observation of the
child, suspects that an injury was the result of child abuse, may authorize appropriate
examinations to be performed on the child without the consent of the child's parent, legal
guardian or legal custodian.

(g) At the initial investigation of child abuse and at any subsequent investigation as
deemed appropriate by the investigator, audio or videotape recording may be taken of the
traumatized victim. Such tape shall be admissible as evidence in cases of child sexual
abuse if it meets the standards established in title 24 for the use of recorded statements.
Regardless of whether such recording is used in evidence, it shall be made available for
use as provided in § 37-1-405(b)(2).

(h) The investigator shall interview the child outside the presence of the parent(s) or other
persons allegedly responsible for the harm and, wherever possible, shall interview the
child in a neutral setting other than the location where the alleged abuse occurred.

(1) No later than sixty (60) days after receiving the initial report, the department or team
in cases of child sexual abuse or the department in all other cases shall determine whether
the reported abuse was indicated or unfounded and report its findings to the department's
abuse registry. Each member of the team shall be provided with a copy of the report in
any case investigated by the team. In any case investigated solely by the department, the
department shall make a complete written investigation report, including its
recommendation, to the juvenile court. The district attorney general shall also be
provided a copy of any report in all cases where the investigation determines that the
report was indicated. Further proceedings shall be conducted pursuant to part 1 of this
chapter, as appropriate.

(j) If the department or team in cases of child sexual abuse or the department in all other
cases determines that the protection of the child so requires, the department shall provide
or arrange for services necessary to prevent further abuse, to safeguard and enhance the
welfare of children, and to preserve family life. Such services may include provision for
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protective shelter, to include room and board; medical and remedial care; day care;
homemaker; caretaker; transportation; counseling and therapy; training courses for the
parents or legal guardian; and arranging for the provision of other appropriate services.
All such services shall be provided when appropriate within the limits of available
resources. These services shall first be offered for the voluntary acceptance by the parent
or other person responsible for the care of the child, unless immediate removal is needed
to protect the child. At any point if the department or team in cases of child sexual abuse
or the department in all other cases deems that the child's need for protection so requires,
it may proceed with appropriate action under part 1 of this chapter.

(k) If the investigator, as a result of the investigation, determines that there is cause to
classify the report of severe abuse as indicated rather than unfounded, the team in cases
of child sexual abuse or the department in all other cases may recommend that criminal
charges be filed against the alleged offender. Any interested person who has information
regarding the offenses may forward a statement to the district attorney general as to
whether such person believes prosecution is justified and appropriate. Within fifteen (15)
days of the completion of the district attorney general's investigation of a report of severe
abuse, the district attorney general shall advise the department or team whether or not
prosecution is justified and appropriate, in the district attorney general's opinion, in view
of the circumstances of the specific case.

(1) The legislative intent of this section is to protect the legal rights of the family in an
investigation and to ensure that no activity occurs that compromises the department's
child abuse investigation or any ongoing concurrent criminal investigation conducted by
law enforcement.

(m)(1) In jurisdictions that have implemented the multi-level response system, in addition
to other investigative procedures under this section, local law enforcement officers and
district attorneys general having jurisdiction shall assist the department, on request in
writing, if the department determines that it is likely that the case may result in criminal
prosecution or that a child protective services worker may be at risk of harm while
investigating the following reports of harm:

(A) Any report of harm alleging facts that, if proved, would constitute severe child abuse
as defined in § 37-1-102;

(B) Any report of harm alleging facts that, if proved, would constitute child sexual abuse
as defined in § 37-1-602;

(C) Any report of harm alleging facts that, if proved, would constitute the following
physical injuries to a child:

346
National Center for Prosecution of Child Abuse
National District Attorneys Association



(1) Head trauma;

(i1) Broken bones;

(i11) Inflicted burns;

(iv) Organic functional impairment, as defined by the department;

(v) Broken skin;

(vi) Shaken baby syndrome;

(vii) Defensive injuries;

(viii) Injuries related to physical confinement; or

(ix) Infants exposed to illegal narcotics, including methamphetamine;

(D) Any report of harm alleging facts that, if proved, would constitute the following types
of neglect:

(1) A child left without supervision in a dangerous environment;

(i1) Lack of food or nurturance resulting in a failure to thrive;

(i11) Abandonment of a child under the age of eight (8);

(iv) Lack of care that results in a life-threatening condition or hospitalization; or

(v) Inaction of the parent resulting in serious physical injury;

(E) Any report of harm alleging facts that would result in the removal of a child from the
home pursuant to department policy or rule;

(F) Any report of harm alleging facts that involve a caretaker at any institution, including,
but not limited to, any licensed day care center, public or private school, or hospital; or
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(G) Any report of harm alleging facts that, if proved, would constitute any other class of
injury identified by the department through policy or rule as necessitating investigation.

(2) If a local law enforcement agency or district attorney general assisting the department
under this subsection (m) decides not to proceed with prosecution or terminates
prosecution after undertaking it, the agency or district attorney general shall make a
written report on a standardized check-off form developed by the department and the
Tennessee district attorneys general conference to the department and the juvenile court
on the basis for its decision. The department shall compile such reports and present them
to the select committee on children and youth as part of its report pursuant to the multi-
level response system for children and families, compiled in chapter 5, part 6 of this title.
The department shall make quarterly reports to local law enforcement agencies and
district attorneys general as to the number and types of cases the department is handling
in their jurisdictions on the basis of reports of harm or sexual abuse or of children at risk
of being so harmed or sexually abused.

Tenn. Code Ann. § 39-15-401 (2011). CHILDREN - ABUSE OR NEGLECT

(a) Any person who knowingly, other than by accidental means, treats a child under
eighteen (18) years of age in such a manner as to inflict injury commits a Class A
misdemeanor; provided, however, that, if the abused child is eight (8) years of age or
less, the penalty is a Class D felony.

(b) Any person who knowingly abuses or neglects a child under eighteen (18) years of
age, so as to adversely affect the child's health and welfare, commits a Class A
misdemeanor; provided, that, if the abused or neglected child is eight (8) years of age or
less, the penalty is a Class E felony.

(c)(1) A parent or custodian of a child eight (8) years of age or less commits child
endangerment who knowingly exposes such child to or knowingly fails to protect such
child from abuse or neglect resulting in physical injury to the child.

(2) For purposes of subsection (c):

(A) "Knowingly" means the person knew, or should have known upon a reasonable
inquiry, that abuse to or neglect of the child would occur which would result in physical
injury to the child. The risk must be of such a nature and degree that the failure to
perceive it constitutes a gross deviation from the standard of care that an ordinary parent
or legal custodian of a child eight (8) years of age or less would exercise under all the
circumstances as viewed from the defendant's standpoint; and

(B) "Parent or custodian" means the biological or adoptive parent or any person who
has legal custody of the child.
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(3) A violation of this subsection (c) is a Class A misdemeanor.

(d) (1) Any court having reasonable cause to believe that a person is guilty of violating
this section shall have the person brought before the court, either by summons or warrant.
No arrest warrant or summons shall be issued by any person authorized to issue the
warrant or summons, nor shall criminal charges be instituted against a child's parent,
guardian or custodian for a violation of subsection (a), based upon the allegation that
unreasonable corporal punishment was administered to the child, unless the affidavit of
complaint also contains a copy of the report prepared by the law enforcement official
who investigated the allegation, or independent medical verification of injury to the child.

(2) (A) As provided in this subdivision (d)(2), juvenile courts, courts of general
session, and circuit and criminal courts, shall have concurrent jurisdiction to hear
violations of this section.

(B) If the person pleads not guilty, the juvenile judge or general sessions judge shall
have the power to bind the person over to the grand jury, as in cases of misdemeanors
under the criminal laws of this state. Upon being bound over to the grand jury, the person
may be prosecuted on an indictment filed by the district attorney general and,
notwithstanding § 40-13-103, a prosecutor need not be named on the indictment.

(C) On a plea of not guilty, the juvenile court judge or general sessions judge shall
have the power to proceed to hear the case on its merits, without the intervention of a
jury, if the person requests a hearing in juvenile court or general sessions court and
expressly waives, in writing, indictment, presentment, grand jury investigation and a jury
trial.

(D) If the person enters a plea of guilty, the juvenile court or general sessions court
judge shall sentence the person under this section.

(E) Regardless of whether the person pleads guilty or not guilty, the circuit court or
criminal court shall have the power to proceed to hear the case on its merits, and, if found
guilty, to sentence the person under this section.

(e) Except as expressly provided, the provisions of this section shall not be construed as
repealing any provision of any other statute, but shall be supplementary to any other
provision and cumulative of any other provision.

(f) A violation of this section may be a lesser included offense of any kind of homicide,
statutory assault, or sexual offense, if the victim is a child and the evidence supports a
charge under this section. In any case in which conduct violating this section also
constitutes assault, the conduct may be prosecuted under this section or under § 39-13-
101 or § 39-13-102, or both.
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(g) For purposes of this section, "adversely affect the child's health and welfare" may
include, but not be limited to, the natural effects of starvation or dehydration.

TEXAS

TEX. PENAL CODE ANN. § 22.041 (2011). ABANDONING OR ENDANGERING CHILD.
(a) In this section, "abandon" means to leave a child in any place without providing

reasonable and necessary care for the child, under circumstances under which no

reasonable, similarly situated adult would leave a child of that age and ability.

(b) A person commits an offense if, having custody, care, or control of a child younger
than 15 years, he intentionally abandons the child in any place under circumstances that
expose the child to an unreasonable risk of harm.

(c) A person commits an offense if he intentionally, knowingly, recklessly, or with
criminal negligence, by act or omission, engages in conduct that places a child younger
than 15 years in imminent danger of death, bodily injury, or physical or mental
impairment.

(c-1) For purposes of Subsection (c), it is presumed that a person engaged in conduct that
places a child in imminent danger of death, bodily injury, or physical or mental
impairment if:

(1) the person manufactured, possessed, or in any way introduced into the body of any
person the controlled substance methamphetamine in the presence of the child;

(2) the person's conduct related to the proximity or accessibility of the controlled
substance methamphetamine to the child and an analysis of a specimen of the child's
blood, urine, or other bodily substance indicates the presence of methamphetamine in the
child's body; or

(3) the person injected, ingested, inhaled, or otherwise introduced a controlled
substance listed in Penalty Group 1, Section 481.102, Health and Safety Code, into the
human body when the person was not in lawful possession of the substance as defined by
Section 481.002(24) of that code.

(d) Except as provided by Subsection (e), an offense under Subsection (b) is:

(1) a state jail felony if the actor abandoned the child with intent to return for the child;
or

(2) a felony of the third degree if the actor abandoned the child without intent to return
for the child.
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(e) An offense under Subsection (b) is a felony of the second degree if the actor abandons
the child under circumstances that a reasonable person would believe would place the
child in imminent danger of death, bodily injury, or physical or mental impairment.

(f) An offense under Subsection (c) is a state jail felony.

(g) It is a defense to prosecution under Subsection (c) that the act or omission enables the
child to practice for or participate in an organized athletic event and that appropriate
safety equipment and procedures are employed in the event.

(h) It is an exception to the application of this section that the actor voluntarily delivered
the child to a designated emergency infant care provider under Section 262.302, Family
Code.

Tex. Fam. Code Ann. § 261.001 (2011). DEFINITIONS.

In this chapter:
(1) "Abuse" includes the following acts or omissions by a person:

(A) mental or emotional injury to a child that results in an observable and material
impairment in the child's growth, development, or psychological functioning;

(B) causing or permitting the child to be in a situation in which the child sustains a
mental or emotional injury that results in an observable and material impairment in the
child's growth, development, or psychological functioning;

(C) physical injury that results in substantial harm to the child, or the genuine threat
of substantial harm from physical injury to the child, including an injury that is at
variance with the history or explanation given and excluding an accident or reasonable
discipline by a parent, guardian, or managing or possessory conservator that does not
expose the child to a substantial risk of harm;

(D) failure to make a reasonable effort to prevent an action by another person that
results in physical injury that results in substantial harm to the child;

(E) sexual conduct harmful to a child's mental, emotional, or physical welfare,
including conduct that constitutes the offense of continuous sexual abuse of young child
or children under Section 21.02, Penal Code, indecency with a child under Section 21.11,
Penal Code, sexual assault under Section 22.011, Penal Code, or aggravated sexual
assault under Section 22.021, Penal Code;

(F) failure to make a reasonable effort to prevent sexual conduct harmful to a child;

(G) compelling or encouraging the child to engage in sexual conduct as defined by
Section 43.01, Penal Code;
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(H) causing, permitting, encouraging, engaging in, or allowing the photographing,
filming, or depicting of the child if the person knew or should have known that the
resulting photograph, film, or depiction of the child is obscene as defined by Section
43.21, Penal Code, or pornographic;

(I) the current use by a person of a controlled substance as defined by Chapter 481,
Health and Safety Code, in a manner or to the extent that the use results in physical,
mental, or emotional injury to a child;

(J) causing, expressly permitting, or encouraging a child to use a controlled substance
as defined by Chapter 481, Health and Safety Code; or

(K) causing, permitting, encouraging, engaging in, or allowing a sexual performance
by a child as defined by Section 43.25, Penal Code.

(2) "Department" means the Department of Family and Protective Services.

(3) "Designated agency" means the agency designated by the court as responsible for
the protection of children.

(4) "Neglect" includes:

(A) the leaving of a child in a situation where the child would be exposed to a
substantial risk of physical or mental harm, without arranging for necessary care for the
child, and the demonstration of an intent not to return by a parent, guardian, or managing
or possessory conservator of the child;

(B) the following acts or omissions by a person:

(1) placing a child in or failing to remove a child from a situation that a reasonable
person would realize requires judgment or actions beyond the child's level of maturity,
physical condition, or mental abilities and that results in bodily injury or a substantial risk
of immediate harm to the child;

(11) failing to seek, obtain, or follow through with medical care for a child, with the
failure resulting in or presenting a substantial risk of death, disfigurement, or bodily
injury or with the failure resulting in an observable and material impairment to the
growth, development, or functioning of the child;

(i11) the failure to provide a child with food, clothing, or shelter necessary to sustain
the life or health of the child, excluding failure caused primarily by financial inability
unless relief services had been offered and refused;
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(iv) placing a child in or failing to remove the child from a situation in which the
child would be exposed to a substantial risk of sexual conduct harmful to the child; or

(v) placing a child in or failing to remove the child from a situation in which the
child would be exposed to acts or omissions that constitute abuse under Subdivision
(D)(E), (F), (G), (H), or (K) committed against another child; or

(C) the failure by the person responsible for a child's care, custody, or welfare to
permit the child to return to the child's home without arranging for the necessary care for
the child after the child has been absent from the home for any reason, including having
been in residential placement or having run away.

(5) "Person responsible for a child's care, custody, or welfare" means a person who
traditionally is responsible for a child's care, custody, or welfare, including:

(A) a parent, guardian, managing or possessory conservator, or foster parent of the
child;

(B) a member of the child's family or household as defined by Chapter 71;

(C) a person with whom the child's parent cohabits;

(D) school personnel or a volunteer at the child's school; or

(E) personnel or a volunteer at a public or private child-care facility that provides
services for the child or at a public or private residential institution or facility where the

child resides.

(6) "Report" means a report that alleged or suspected abuse or neglect of a child has
occurred or may occur.

(7) "Board" means the Board of Protective and Regulatory Services.
(8) "Born addicted to alcohol or a controlled substance" means a child:
(A) who is born to a mother who during the pregnancy used a controlled substance, as
defined by Chapter 481, Health and Safety Code, other than a controlled substance

legally obtained by prescription, or alcohol; and

(B) who, after birth as a result of the mother's use of the controlled substance or
alcohol:

(1) experiences observable withdrawal from the alcohol or controlled substance;
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(11) exhibits observable or harmful effects in the child's physical appearance or
functioning; or

(111) exhibits the demonstrable presence of alcohol or a controlled substance in the
child's bodily fluids.

TEX. HEALTH & SAFETY CODE ANN. § 468.101 (2011). DRUG-ENDANGERED CHILD
INITIATIVE; DEFINITIONS
In this subchapter:

(1) “Child” means a person under 18 years of age.
(2) “Department” means the Department of Family and Protective Services.

TEX. HEALTH & SAFETY CODE ANN. § 468.102 (2011). DRUG-ENDANGERED CHILD
INITIATIVE

The department shall establish a drug-endangered child initiative aimed at protecting
children who are exposed to methamphetamine or to chemicals and other hazardous
materials used in the illicit manufacture of methamphetamine.

TEX. HEALTH & SAFETY CODE ANN. § 468.103 (2011). DRUG-ENDANGERED CHILD -
DUTY TO REPORT; DEPARTMENT RECORDS

(a) To the extent that reporting does not interfere with an ongoing criminal investigation,
the Department of Public Safety of the State of Texas and each local law enforcement
agency shall report to the department on discovering the presence of a child in a location
where methamphetamine is manufactured.

(b) The department shall maintain a record of reports received under this section and shall
include in the record information regarding actions taken by the department to ensure the
child's safety and well-being.

TEX. HUMAN RESOURCES CODE ANN. § 40.071 (2011). DRUG-ENDANGERED CHILD -
DUTY TO REPORT; DEPARTMENT RECORDS

The department shall establish a drug-endangered child initiative aimed at protecting
children who are exposed to heroin, cocaine or any of its forms, or methamphetamine or
to chemicals and other hazardous materials used in the illicit manufacture of
methamphetamine.
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UTAH

Utah Code Ann. § 62A-4a-404 (2011). FETAL ALCOHOL SYNDROME AND DRUG
DEPENDENCY -- REPORTING REQUIREMENTS.

When any person, including a licensee under the Medical Practice Act or the Nurse
Practice Act, attends the birth of a child or cares for a child, and determines that the child,
at the time of birth, has fetal alcohol syndrome or fetal drug dependency, he shall report
that determination to the division as soon as possible.

Utah Code Ann. § 76-5-112.5 (2011). ENDANGERMENT OF A CHILD OR VULNERABLE
ADULT.

(1) As used in this section:
(a) (1) "Chemical substance" means:

(A) a substance intended to be used as a precursor in the manufacture of a
controlled substance;

(B) a substance intended to be used in the manufacture of a controlled substance; or

(C) any fumes or by-product resulting from the manufacture of a controlled
substance.

(11) Intent under this Subsection (1)(a) may be demonstrated by:
(A) the use, quantity, or manner of storage of the substance; or

(B) the proximity of the substance to other precursors or to manufacturing
equipment.

(b) "Child" means a human being who is under 18 years of age.
(c) "Controlled substance" is as defined in Section 58-37-2.
(d) "Drug paraphernalia" is as defined in Section 58-37a-3.
(e) "Exposed to" means that the child or vulnerable adult:
(1) is able to access or view an unlawfully possessed:
(A) controlled substance; or

(B) chemical substance;
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(11) has the reasonable capacity to access drug paraphernalia; or

(i11) 1s able to smell an odor produced during, or as a result of, the manufacture or
production of a controlled substance.

(f) "Prescription" is as defined in Section 58-37-2.

(g) "Vulnerable adult" is as defined in Subsection 76-5-111(1)(t).
(2) Unless a greater penalty is otherwise provided by law:

(a) except as provided in Subsection (2)(b) or (¢), a person is guilty of a felony of the
third degree if the person knowingly or intentionally causes or permits a child or a
vulnerable adult to be exposed to, inhale, ingest, or have contact with a controlled

substance, chemical substance, or drug paraphernalia;

(b) except as provided in Subsection (2)(c), a person is guilty of a felony of the second
degree, if:

(1) the person engages in the conduct described in Subsection (2)(a); and

(11) as a result of the conduct described in Subsection (2)(a), a child or a vulnerable
adult suffers bodily injury, substantial bodily injury, or serious bodily injury; or

(c) a person is guilty of a felony of the first degree, if:
(1) the person engages in the conduct described in Subsection (2)(a); and

(11) as a result of the conduct described in Subsection (2)(a), a child or a vulnerable
adult dies.

(3) It is an affirmative defense to a violation of this section that the controlled substance:
(a) was obtained by lawful prescription; and
(b) is used or possessed by the person to whom it was lawfully prescribed.

(4) The penalties described in this section are separate from, and in addition to, the
penalties and enhancements described in Title 58, Occupations and Professions.
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VERMONT

VT. STAT. ANN. TIT. 13, § 1303 (2011). ABANDONMENT OR EXPOSURE OF BABY.

(a) A person who abandons or exposes a child under the age of two years whereby the
life or health of such child is endangered shall be imprisoned not more than 10 years or
fined not more than $ 10,000.00, or both.

(b) (1) It is not a violation of this section if a person voluntarily delivers a child not more
than 30 days of age to:

(A) An employee, staff member, or volunteer at a health care facility.

(B) An employee, staff member, or volunteer at a fire station, police station, place of
worship, or an entity that is licensed or authorized in this state to place minors for
adoption.

(C) A 911 emergency responder at a location where the responder and the person
have agreed to transfer the child.

(2) A person voluntarily delivering a child under this subsection shall not be required to
reveal any personally identifiable information, but may be offered the opportunity to
provide information concerning the child's or family's medical history.

(3) A person or facility to whom a child is delivered pursuant to this subsection shall
not be required to reveal the name of the person who delivered the child unless there is a
reasonable suspicion that the child has been abused and shall be immune from civil or
criminal liability for any action taken pursuant to this subsection.

(4) A person or facility to whom a child is delivered pursuant to this subsection shall:

(A) Take temporary custody of the child and ensure that he or she receives any
necessary medical care.

(B) Provide notice that he, she, or it has taken temporary custody of the child to a
local law enforcement agency or the Vermont state police.

(C) Provide notice that he, she, or it has taken temporary custody of the child to the
department for children and families, which shall take custody of the child as soon as
practicable.

(5) The department for children and families shall develop and implement a public
information program to increase public awareness about the provisions of the Baby Safe
Haven Law, and shall report on the elements and status of the program by January 15,
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2006, to the chairs of the senate committee on health and welfare and the house
committee on human services.

(6) Except as provided in subdivision (3) of this subsection, this subsection shall not be
construed to limit or otherwise affect procedures under chapter 53 of Title 33 regarding
termination of parental rights and regarding children in need of care or supervision.

VT. STAT. ANN. TIT. 13, § 1304 (2011). CRUELTY TO CHILDREN UNDER 10 BY ONE OVER
16.

A person over the age of 16 years, having the custody, charge or care of a child under
10 years of age, who wilfully assaults, ill treats, neglects or abandons or exposes such
child, or causes or procures such child to be assaulted, ill-treated, neglected, abandoned
or exposed, in a manner to cause such child unnecessary suffering, or to endanger his or
her health, shall be imprisoned not more than two years or fined not more than $ 500.00,
or both.

VT. STAT. ANN. TIT. 13, § 1305 (2011). CRUELTY BY PERSON HAVING CUSTODY OF
ANOTHER.

A person having the custody, charge, care or control of another person, who inflicts
unnecessary cruelty upon such person, or unnecessarily and cruelly fails to provide such
person with proper food, drink, shelter or protection from the weather, or unnecessarily
and cruelly neglects to properly care for such person, shall be imprisoned not more than
one year or fined not more than $ 200.00, or both.

VIRGINIA

Va. Code Ann. § 16.1-241.3 (2011). NEWBORN CHILDREN; SUBSTANCE ABUSE

Upon the filing of a petition, within twenty-one days of a child's birth, alleging that an
investigation has been commenced in response to a report of suspected abuse or neglect
of the child based upon a factor specified in subsection B of § 63.2-1509, the court may
enter any order authorized pursuant to this chapter which the court deems necessary to
protect the health and welfare of the child pending final disposition of the investigation
pursuant to Chapter 15 (§ 63.2-1500 et seq.) of Title 63.2 or other proceedings brought
pursuant to this chapter. Such orders may include, but shall not be limited to, an
emergency removal order pursuant to § 16.1-251, a preliminary protective order pursuant
to § 16.1-253 or an order authorized pursuant to subdivisions 1 through 4 of subsection A
of § 16.1-278.2. The fact that an order was entered pursuant to this section shall not be
admissible as evidence in any criminal, civil or administrative proceeding other than a
proceeding to enforce the order.
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The order shall be effective for a limited duration not to exceed the period of time
necessary to conclude the investigation and any proceedings initiated pursuant to Chapter
15 (§ 63.2-1500 et seq.) of Title 63.2, but shall be a final order subject to appeal.

Va. Code Ann. § 18.2-248.02 (2011). ALLOWING A CHILD TO BE PRESENT DURING
MANUFACTURE OR ATTEMPTED MANUFACTURE OF METHAMPHETAMINE PROHIBITED;
PENALTIES.

Any person 18 years of age or older who maintains a custodial relationship over a child
under the age of 18, including but not limited to a parent, step-parent, grandparent, step-
grandparent, or who stands in loco parentis with respect to such child, and who
knowingly allows that child to be present in the same dwelling, apartment as defined by §
55-79.2, unit of a hotel as defined in § 35.1-1, garage, shed, or vehicle during the
manufacture or attempted manufacture of methamphetamine as prohibited by subsection
C1 of § 18.2-248 is guilty of a felony punishable by imprisonment for not less than 10
nor more than 40 years. This penalty shall be in addition to and served consecutively with
any other sentence.

Va. Code Ann. § 18.2-371.1 (2011). ABUSE AND NEGLECT OF CHILDREN; PENALTY;
ABANDONED INFANT

A. Any parent, guardian, or other person responsible for the care of a child under the age
of 18 who by willful act or omission or refusal to provide any necessary care for the
child's health causes or permits serious injury to the life or health of such child shall be
guilty of a Class 4 felony. For purposes of this subsection, “serious injury” shall include
but not be limited to (1) disfigurement, (i1) a fracture, (iii) a severe burn or laceration, (iv)
mutilation, (v) maiming, (vi) forced ingestion of dangerous substances, or (vii) life-
threatening internal injuries.

B. 1. Any parent, guardian, or other person responsible for the care of a child under the
age of 18 whose willful act or omission in the care of such child was so gross, wanton

and culpable as to show a reckless disregard for human life shall be guilty of a Class 6

felony.

2. If a prosecution under this subsection is based solely on the accused parent having left
the child at a hospital or rescue squad, it shall be an affirmative defense to prosecution of
a parent under this subsection that such parent safely delivered the child to a hospital that
provides 24-hour emergency services or to an attended rescue squad that employs
emergency medical technicians, within the first 14 days of the child's life. In order for the
affirmative defense to apply, the child shall be delivered in a manner reasonably
calculated to ensure the child's safety.
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C. Any parent, guardian or other person having care, custody, or control of a minor child
who in good faith is under treatment solely by spiritual means through prayer in
accordance with the tenets and practices of a recognized church or religious
denomination shall not, for that reason alone, be considered in violation of this section.

Va. Code Ann. § 37.2-407 (2011). REGULATIONS FOR TREATMENT OF PREGNANT
WOMEN WITH SUBSTANCE ABUSE

The Board shall adopt regulations that ensure that providers licensed to offer substance
abuse services develop policies and procedures for the timely and appropriate treatment
of pregnant women with substance abuse.

Va. Code Ann. § 63.2-1509 (2011). PHYSICIANS, NURSES, TEACHERS, ETC., TO REPORT
CERTAIN INJURIES TO CHILDREN; PENALTY FOR FAILURE TO REPORT.

A. The following persons who, in their professional or official capacity, have reason to
suspect that a child is an abused or neglected child, shall report the matter immediately to
the local department of the county or city wherein the child resides or wherein the abuse
or neglect is believed to have occurred or to the Department's toll-free child abuse and
neglect hotline:

1. Any person licensed to practice medicine or any of the healing arts;

2. Any hospital resident or intern, and any person employed in the nursing profession;

3. Any person employed as a social worker;

4. Any probation officer;

5. Any teacher or other person employed in a public or private school, kindergarten or
nursery school;

6. Any person providing full-time or part-time child care for pay on a regularly planned
basis;

7. Any mental health professional;

8. Any law-enforcement officer or animal control officer;

9. Any mediator eligible to receive court referrals pursuant to § 8.01-576.8;

10. Any professional staff person, not previously enumerated, employed by a private or

state-operated hospital, institution or facility to which children have been committed or
where children have been placed for care and treatment;
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11. Any person associated with or employed by any private organization responsible for
the care, custody or control of children;

12. Any person who is designated a court-appointed special advocate pursuant to
Article 5 (§ 9.1-151 et seq.) of Chapter 1 of Title 9.1;

13. Any person, over the age of 18 years, who has received training approved by the
Department of Social Services for the purposes of recognizing and reporting child abuse
and neglect;

14. Any person employed by a local department as defined in § 63.2-100 who
determines eligibility for public assistance; and

15. Any emergency medical services personnel certified by the Board of Health
pursuant to § 32.1-111.5, unless such personnel immediately reports the matter directly to
the attending physician at the hospital to which the child is transported, who shall make
such report forthwith.

This subsection shall not apply to any regular minister, priest, rabbi, imam, or duly
accredited practitioner of any religious organization or denomination usually referred to
as a church as it relates to (i) information required by the doctrine of the religious
organization or denomination to be kept in a confidential manner or (i1) information that
would be subject to § 8.01-400 or 19.2-271.3 if offered as evidence in court.

If neither the locality in which the child resides nor where the abuse or neglect is
believed to have occurred is known, then such report shall be made to the local
department of the county or city where the abuse or neglect was discovered or to the
Department's toll-free child abuse and neglect hotline.

If an employee of the local department is suspected of abusing or neglecting a child, the
report shall be made to the court of the county or city where the abuse or neglect was
discovered. Upon receipt of such a report by the court, the judge shall assign the report to
a local department that is not the employer of the suspected employee for investigation or
family assessment. The judge may consult with the Department in selecting a local
department to respond to the report or the complaint.

If the information is received by a teacher, staff member, resident, intern or nurse in the
course of professional services in a hospital, school or similar institution, such person
may, in place of said report, immediately notify the person in charge of the institution or
department, or his designee, who shall make such report forthwith.

The initial report may be an oral report but such report shall be reduced to writing by
the child abuse coordinator of the local department on a form prescribed by the Board.
Any person required to make the report pursuant to this subsection shall disclose all
information that is the basis for his suspicion of abuse or neglect of the child and, upon

361
National Center for Prosecution of Child Abuse
National District Attorneys Association



request, shall make available to the child-protective services coordinator and the local
department, which is the agency of jurisdiction, any information, records, or reports that
document the basis for the report. All persons required by this subsection to report
suspected abuse or neglect who maintain a record of a child who is the subject of such a
report shall cooperate with the investigating agency and shall make related information,
records and reports available to the investigating agency unless such disclosure violates
the federal Family Educational Rights and Privacy Act (20 U.S.C. § 1232g). Provision of
such information, records, and reports by a health care provider shall not be prohibited by
§ 8.01-399. Criminal investigative reports received from law-enforcement agencies shall
not be further disseminated by the investigating agency nor shall they be subject to public
disclosure.

B. For purposes of subsection A, "reason to suspect that a child is abused or neglected"
shall include (i) a finding made by an attending physician within seven days of a child's
birth that the results of a blood or urine test conducted within 48 hours of the birth of the
child indicate the presence of a controlled substance not prescribed for the mother by a
physician; (ii) a finding by an attending physician made within 48 hours of a child's birth
that the child was born dependent on a controlled substance which was not prescribed by
a physician for the mother and has demonstrated withdrawal symptoms; (ii1) a diagnosis
by an attending physician made within seven days of a child's birth that the child has an
illness, disease or condition which, to a reasonable degree of medical certainty, is
attributable to in utero exposure to a controlled substance which was not prescribed by a
physician for the mother or the child; or (iv) a diagnosis by an attending physician made
within seven days of a child's birth that the child has fetal alcohol syndrome attributable
to in utero exposure to alcohol. When "reason to suspect" is based upon this subsection,
such fact shall be included in the report along with the facts relied upon by the person
making the report.

C. Any person who makes a report or provides records or information pursuant to
subsection A or who testifies in any judicial proceeding arising from such report, records,
or information shall be immune from any civil or criminal liability or administrative
penalty or sanction on account of such report, records, information, or testimony, unless
such person acted in bad faith or with malicious purpose.

D. Any person required to file a report pursuant to this section who fails to do so within
72 hours of his first suspicion of child abuse or neglect shall be fined not more than $ 500
for the first failure and for any subsequent failures not less than $ 100 nor more than $
1,000.

WASHINGTON

Wash. Rev. Code Ann. § 26.44.200 (2011). METHAMPHETAMINE MANUFACTURE —
PRESENCE OF CHILD.

362
National Center for Prosecution of Child Abuse
National District Attorneys Association



A law enforcement agency in the course of investigating: (1) An allegation under RCW
69.50.401 (1) and (2) (a) through (e) relating to manufacture of methamphetamine; or (2)
an allegation under RCW 69.50.440 relating to possession of ephedrine or any of its salts
or isomers or salts of isomers, pseudoephedrine or any of its salts or isomers or salts of
1somers, pressurized ammonia gas, or pressurized ammonia gas solution with intent to
manufacture methamphetamine, that discovers a child present at the site, shall contact the
department immediately.

Wash. Rev. Code Ann. § 26.44.170 (2011). ALLEGED CHILD ABUSE OR NEGLECT -- USE
OF ALCOHOL OR CONTROLLED SUBSTANCES AS CONTRIBUTING FACTOR --
EVALUATION.

(1) When, as a result of a report of alleged child abuse or neglect, an investigation is
made that includes an in-person contact with the person who is alleged to have committed
the abuse or neglect, there shall be a determination of whether it is probable that the use
of alcohol or controlled substances is a contributing factor to the alleged abuse or neglect.

(2) The department shall provide appropriate training for persons who conduct the
investigations under subsection (1) of this section. The training shall include methods of
identifying indicators of abuse of alcohol or controlled substances.

(3) If a determination is made under subsection (1) of this section that there is probable
cause to believe abuse of alcohol or controlled substances has contributed to the child
abuse or neglect, the department shall, within available funds, cause a comprehensive
chemical dependency evaluation to be made of the person or persons so identified. The
evaluation shall be conducted by a physician or persons certified under rules adopted by
the department to make such evaluation. The department shall perform the duties
assigned under this section within existing personnel resources.

Wash. Rev. Code Ann. § 9.94A.827 (2011). METHAMPHETAMINE -- MANUFACTURING
WITH CHILD ON PREMISES -- SPECIAL ALLEGATION.

In a criminal case where:

(1) The defendant has been convicted of (a) manufacture of a controlled substance
under RCW 69.50.401 relating to manufacture of methamphetamine; or (b) possession of
ephedrine or any of its salts or isomers or salts of isomers, pseudoephedrine or any of its
salts or isomers or salts of isomers, pressurized ammonia gas, or pressurized ammonia
gas solution with intent to manufacture methamphetamine, as defined in RCW 69.50.440;
and

(2) There has been a special allegation pleaded and proven beyond a reasonable doubt
that the defendant committed the crime when a person under the age of eighteen was
present in or upon the premises of manufacture;
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the court shall make a finding of fact of the special allegation, or if a jury trial is had,
the jury shall, if it finds the defendant guilty, also find a special verdict as to the special
allegation.

WEST VIRGINIA

W. Va. Code Ann. § 60A-10-12 (2011). EXPOSURE OF CHILDREN TO
METHAMPHETAMINE MANUFACTURING; PENALTIES.

(a) Any person eighteen years of age or older who knowingly causes or permits a minor
to be present in a location where methamphetamine is manufactured or attempted to be
manufactured is guilty of a felony and, upon conviction, shall be confined in a state
correctional facility for not less than one nor more than five years, fined not more than
ten thousand dollars, or both.

(b) Notwithstanding the provisions of subsection (a) of this section, the penalty for a
violation of said subsection when the child suffers serious bodily injury as such is defined
in the provisions of section one [§ 61-8B-1], chapter eight-b of this code shall be
confined in a state correctional facility for not less than three nor more than fifteen years,
fined not more than twenty-five thousand dollars, or both.

W. Va. Code Ann. § 49-1-3 (2011). DEFINITIONS RELATING TO ABUSE AND NEGLECT.
(a) "Abused child" means a child whose health or welfare is harmed or threatened by:
(1) A parent, guardian or custodian who knowingly or intentionally inflicts, attempts to
inflict or knowingly allows another person to inflict, physical injury or mental or
emotional injury, upon the child or another child in the home; or

(2) Sexual abuse or sexual exploitation; or

(3) The sale or attempted sale of a child by a parent, guardian or custodian in violation
of section sixteen [§ 48-4-16], article four, chapter forty-eight of this code; or

(4) Domestic violence as defined in section two hundred two [§ 48-27-202], article
twenty-seven, chapter forty-eight of this code.

In addition to its broader meaning, physical injury may include an injury to the child as
a result of excessive corporal punishment.

(b) "Abusing parent" means a parent, guardian or other custodian, regardless of his or her
age, whose conduct, as alleged in the petition charging child abuse or neglect, has been
adjudged by the court to constitute child abuse or neglect.
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(c) "Battered parent" means a parent, guardian or other custodian who has been judicially
determined not to have condoned the abuse or neglect and has not been able to stop the
abuse or neglect of the child or children due to being the victim of domestic violence as
defined by section two hundred two [§ 48-27-202], article twenty-seven, chapter forty-
eight of this code, which domestic violence was perpetrated by the person or persons
determined to have abused or neglected the child or children.

(d) "Child abuse and neglect" or "child abuse or neglect" means physical injury, mental
or emotional injury, sexual abuse, sexual exploitation, sale or attempted sale or negligent
treatment or maltreatment of a child by a parent, guardian or custodian who is responsible
for the child's welfare, under circumstances which harm or threaten the health and
welfare of the child.

(e) "Child abuse and neglect services" means social services which are directed toward:
(1) Protecting and promoting the welfare of children who are abused or neglected;

(2) Identifying, preventing and remedying conditions which cause child abuse and
neglect;

(3) Preventing the unnecessary removal of children from their families by identifying
family problems and assisting families in resolving problems which could lead to a
removal of children and a breakup of the family;

(4) In cases where children have been removed from their families, providing services
to the children and the families so as to reunify such children with their families or some
portion thereof;

(5) Placing children in suitable adoptive homes when reunifying the children with their
families, or some portion thereof, is not possible or appropriate; and

(6) Assuring the adequate care of children who have been placed in the custody of the
department or third parties.

(f) "Child advocacy center" means a community-based organization that is a member in
good standing with the West Virginia Child Abuse Network, Inc., and is working to
implement the following program components:

(1) Child-appropriate/child-friendly facility:
A child advocacy center provides a comfortable, private, child-friendly setting that is
both physically and psychologically safe for clients.

(2) Multidisciplinary team (MDT):
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A multidisciplinary team for response to child abuse allegations includes representation
from the following: Law enforcement; child protective services; prosecution; mental
health; medical; victim advocacy; child advocacy center.

(3) Organizational capacity:
A designated legal entity responsible for program and fiscal operations has been
established and implements basic sound administrative practices.

(4) Cultural competency and diversity:

The CAC promotes policies, practices and procedures that are culturally competent.
Cultural competency is defined as the capacity to function in more than one culture,
requiring the ability to appreciate, understand and interact with members of diverse
populations within the local community.

(5) Forensic interviews:
Forensic interviews are conducted in a manner which is of a neutral, fact finding nature
and coordinated to avoid duplicative interviewing.

(6) Medical evaluation:

Specialized medical evaluation and treatment are to be made available to CAC clients
as part of the team response, either at the CAC or through coordination and referral with
other specialized medical providers.

(7) Therapeutic intervention:

Specialized mental health services are to be made available as part of the team
response, either at the CAC or through coordination and referral with other appropriate
treatment providers.

(8) Victim support/advocacy:

Victim support and advocacy are to be made available as part of the team response,
either at the CAC or through coordination with other providers, throughout the
investigation and subsequent legal proceedings.

(9) Case review:
Team discussion and information sharing regarding the investigation, case status and
services needed by the child and family are to occur on a routine basis.

(10) Case tracking:

CACs must develop and implement a system for monitoring case progress and tracking
case outcomes for team components: Provided, That a child advocacy center may
establish a safe exchange location for children and families who have a parenting
agreement or an order providing for visitation or custody of the children that require a
safe exchange location.
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(g) "Imminent danger to the physical well-being of the child" means an emergency
situation in which the welfare or the life of the child is threatened. Such emergency
situation exists when there is reasonable cause to believe that any child in the home is or
has been sexually abused or sexually exploited, or reasonable cause to believe that the
following conditions threaten the health or life of any child in the home:

(1) Nonaccidental trauma inflicted by a parent, guardian, custodian, sibling or a
babysitter or other caretaker;

(2) A combination of physical and other signs indicating a pattern of abuse which may
be medically diagnosed as battered child syndrome;

(3) Nutritional deprivation;

(4) Abandonment by the parent, guardian or custodian;

(5) Inadequate treatment of serious illness or disease;

(6) Substantial emotional injury inflicted by a parent, guardian or custodian; or
(7) Sale or attempted sale of the child by the parent, guardian or custodian.

(h) "Legal guardianship" means the permanent relationship between a child and
caretaker, established by order of the circuit court having jurisdiction over the child,
pursuant to the provisions of this chapter and chapter forty-eight [§§ 48-1-101 et seq.] of
this code.

(1) "Multidisciplinary team" means a group of professionals and paraprofessionals
representing a variety of disciplines who interact and coordinate their efforts to identify,
diagnose and treat specific cases of child abuse and neglect. Multidisciplinary teams may
include, but are not limited to, medical, educational, child care and law-enforcement
personnel, social workers, psychologists and psychiatrists. Their goal is to pool their
respective skills in order to formulate accurate diagnoses and to provide comprehensive
coordinated treatment with continuity and follow-up for both parents and children.
"Community team" means a multidisciplinary group which addresses the general problem
of child abuse and neglect in a given community and may consist of several
multidisciplinary teams with different functions.

(j) (1) "Neglected child" means a child:

(A) Whose physical or mental health is harmed or threatened by a present refusal,
failure or inability of the child's parent, guardian or custodian to supply the child with
necessary food, clothing, shelter, supervision, medical care or education, when such
refusal, failure or inability is not due primarily to a lack of financial means on the part of
the parent, guardian or custodian; or
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(B) Who is presently without necessary food, clothing, shelter, medical care,
education or supervision because of the disappearance or absence of the child's parent or
custodian;

(2) "Neglected child" does not mean a child whose education is conducted within the
provisions of section one [§ 18-8-1], article eight, chapter eighteen of this code.

(k) "Parenting skills" means a parent's competencies in providing physical care,
protection, supervision and psychological support appropriate to a child's age and state of
development.

(1) "Sexual abuse" means:

(A) As to a child who is less than sixteen years of age, any of the following acts which
a parent, guardian or custodian shall engage in, attempt to engage in, or knowingly
procure another person to engage in, with such child, notwithstanding the fact that the
child may have willingly participated in such conduct or the fact that the child may have
suffered no apparent physical injury or mental or emotional injury as a result of such
conduct:

(1) Sexual intercourse;
(i1) Sexual intrusion; or
(111) Sexual contact;

(B) As to a child who is sixteen years of age or older, any of the following acts which a
parent, guardian or custodian shall engage in, attempt to engage in, or knowingly procure
another person to engage in, with such child, notwithstanding the fact that the child may
have consented to such conduct or the fact that the child may have suffered no apparent
physical injury or mental or emotional injury as a result of such conduct:

(1) Sexual intercourse;
(i1) Sexual intrusion; or
(111) Sexual contact;

(C) Any conduct whereby a parent, guardian or custodian displays his or her sex organs
to a child, or procures another person to display his or her sex organs to a child, for the
purpose of gratifying the sexual desire of the parent, guardian or custodian, of the person
making such display, or of the child, or for the purpose of affronting or alarming the
child.
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(m) "Sexual contact" means sexual contact as that term is defined in section one [§ 61-
8B-1], article eight-b, chapter sixty-one of this code.

(n) "Sexual exploitation" means an act whereby:

(1) A parent, custodian or guardian, whether for financial gain or not, persuades,
induces, entices or coerces a child to engage in sexually explicit conduct as that term is
defined in section one [§ 61-8C-1], article eight-c, chapter sixty-one of this code;

(2) A parent, guardian or custodian persuades, induces, entices or coerces a child to
display his or her sex organs for the sexual gratification of the parent, guardian, custodian
or a third person, or to display his or her sex organs under circumstances in which the
parent, guardian or custodian knows such display is likely to be observed by others who
would be affronted or alarmed.

(o) "Sexual intercourse" means sexual intercourse as that term is defined in section one [§
61-8B-1], article eight-b, chapter sixty-one of this code.

(p) "Sexual intrusion" means sexual intrusion as that term is defined in section one [§ 61-
8B-1], article eight-b, chapter sixty-one of this code.

(q) "Parental rights" means any and all rights and duties regarding a parent to a minor
child, including, but not limited to, custodial rights and visitational rights and rights to
participate in the decisions affecting a minor child.

(r) "Placement" means any temporary or permanent placement of a child who is in the
custody of the state in any foster home, group home or other facility or residence.

(s) "Serious physical abuse" means bodily injury which creates a substantial risk of death,
which causes serious or prolonged disfigurement, prolonged impairment of health or
prolonged loss or impairment of the function of any bodily organ.

(t) "Siblings" means children who have at least one biological parent in common or who
have been legally adopted by the same parents or parent.

(u) "Time-limited reunification services" means individual, group and family counseling,
inpatient, residential or outpatient substance abuse treatment services, mental health
services, assistance to address domestic violence, services designed to provide temporary
child care and therapeutic services for families, including crisis nurseries and
transportation to or from any such services, provided during fifteen of the most recent
twenty-two months a child has been in foster care, as determined by the earlier date of the
first judicial finding that the child is subjected to abuse or neglect, or the date which is
sixty days after the child is removed from home.
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WISCONSIN

Wis. Stat. Ann. § 48.02 (2011). DEFINITIONS.

In this chapter, unless otherwise defined:

(1) "Abuse", other than when used in referring to abuse of alcohol beverages or other
drugs, means any of the following:

(a) Physical injury inflicted on a child by other than accidental means.

(am) When used in referring to an unborn child, serious physical harm inflicted on the
unborn child, and the risk of serious physical harm to the child when born, caused by the
habitual lack of self-control of the expectant mother of the unborn child in the use of
alcohol beverages, controlled substances or controlled substance analogs, exhibited to a
severe degree.

(b) Sexual intercourse or sexual contact under s. 940.225, 948.02, 948.025, or 948.085 (c)
A violation of s. 948.05 (d) Permitting, allowing or encouraging a child to violate s.
944.30 (e) A violation of s. 948.055 (f) A violation of s. 948.10 (g) Manufacturing
methamphetamine in violation of s. 961.41 (1) (e) under any of the following
circumstances:

1. With a child physically present during the manufacture.

2. In a childs home, on the premises of a childs home, or in a motor vehicle located on the
premises of a childs home.

3. Under any other circumstances in which a reasonable person should have known that
the manufacture would be seen, smelled, or heard by a child.

(gm) Emotional damage for which the childs parent, guardian or legal custodian has
neglected, refused or been unable for reasons other than poverty to obtain the necessary
treatment or to take steps to ameliorate the symptoms.

(1d) "Adult" means a person who is 18 years of age or older, except that for purposes of
investigating or prosecuting a person who is alleged to have violated any state or federal
criminal law or any civil law or municipal ordinance, "adult" means a person who has
attained 17 years of age.

(1e) "Alcohol and other drug abuse impairment" means a condition of a person which is
exhibited by characteristics of habitual lack of self-control in the use of alcohol
beverages, controlled substances or controlled substance analogs to the extent that the
persons health is substantially affected or endangered or the persons social or economic
functioning is substantially disrupted.

370
National Center for Prosecution of Child Abuse
National District Attorneys Association



(1m) "Alcoholism" has the meaning given in s. 51.01 (1m)
(1s) "Approved treatment facility" has the meaning given in's. 51.01 (2)

(2) "Child", when used without further qualification, means a person who is less than 18
years of age, except that for purposes of investigating or prosecuting a person who is
alleged to have violated a state or federal criminal law or any civil law or municipal
ordinance, "child" does not include a person who has attained 17 years of age.

(2d) "Controlled substance" has the meaning given in s. 961.01 (4)
(2e) "Controlled substance analog" has the meaning given in s. 961.01 (4m)

(2f) "COORDINATED SERVICES plan of care" has the meaning given in s. 46.56 (1)
(CM).

(2g) "County department" means a county department under s. 46.22 or 46.23, unless the
context requires otherwise.

(2m) "Court", when used without further qualification, means the court assigned to
exercise jurisdiction under this chapter and ch. 938

(3) "Court intake worker" means any person designated to provide intake services under
s. 48.067

(4) "Department" means the department of children and families.

(5) "Developmentally disabled" means having a developmental disability, as defined in s.
51.01 (5)

(5g) "Drug dependent" has the meaning given ins. 51.01 (8)

(57) "Emotional damage" means harm to a childs psychological or intellectual
functioning. "Emotional damage" shall be evidenced by one or more of the following
characteristics exhibited to a severe degree: anxiety; depression; withdrawal; outward
aggressive behavior; or a substantial and observable change in behavior, emotional
response or cognition that is not within the normal range for the childs age and stage of
development.

(5m) "Foreign jurisdiction" means a jurisdiction outside of the United States.

(6) "Foster home" means any facility that is operated by a person required to be licensed
by s. 48.62 (1) (a) and that provides care and maintenance for no more than 4 children or,
if necessary to enable a sibling group to remain together, for no more than 6 children or,
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if the department promulgates rules permitting a different number of children, for the
number of children permitted under those rules.

(7) "Group home" means any facility operated by a person required to be licensed by the
department under s. 48.625 for the care and maintenance of 5 to 8 children, as provided
ins. 48.625 (1)

(8) "Guardian" means the person named by the court having the duty and authority of
guardianship.

(8d) "Indian" means any person who is a member of an Indian tribe or who is an Alaska
native and a member of a regional corporation, as defined in 43 USC 1606.

(8g) "Indian child" means any unmarried person who is under the age of 18 years and is
affiliated with an Indian tribe in any of the following ways:

(a) As a member of the Indian tribe.

(b) As a person who is eligible for membership in an Indian tribe and is the biological
child of a member of an Indian tribe.

(8m) "Indian childs tribe" means one of the following:
(a) The Indian tribe in which an Indian child is a member or eligible for membership.

(b) In the case of an Indian child who is a member of or eligible for membership in more
than one tribe, the Indian tribe with which the Indian child has the more significant
contacts.

(8p) "Indian custodian" means an Indian person who has legal custody of an Indian child
under tribal law or custom or under state law or to whom temporary physical care,
custody, and control has been transferred by the parent of the child.

(8r) "Indian tribe" means any Indian tribe, band, nation, or other organized group or
community of Indians that is recognized as eligible for the services provided to Indians
by the U.S. secretary of the interior because of Indian status, including any Alaska native
village, as defined in 43 USC 1602 (c).

(10) "Judge", if used without further qualification, means the judge of the court assigned
to exercise jurisdiction under this chapter and ch. 938

(10r) " Juvenile detention facility" means a locked facility approved by the department of
corrections under s. 301.36 for the secure, temporary holding in custody of children.
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(11) "Legal custodian" means a person, other than a parent or guardian, or an agency to
whom legal custody of the child has been transferred by a court, but does not include a
person who has only physical custody of the child.

(12) "Legal custody" means a legal status created by the order of a court, which confers
the right and duty to protect, train and discipline the child, and to provide food, shelter,
legal services, education and ordinary medical and dental care, subject to the rights,
duties and responsibilities of the guardian of the child and subject to any residual parental
rights and responsibilities and the provisions of any court order.

(12g) "Neglect" means failure, refusal or inability on the part of a caregiver, for reasons
other than poverty, to provide necessary care, food, clothing, medical or dental care or
shelter so as to seriously endanger the physical health of the child.

(12m) "Nonidentifying social history information" means information about a persons
birth parent that may aid the person in establishing a sense of identity. "Nonidentifying
social history information" may include, but is not limited to, the following information
about a birth parent, but does not include any information that would disclose the name,
location or identity of a birth parent:

(a) Age at the time of the persons birth.

(b) Nationality.

(c) Race.

(d) Education.

(e) General physical appearance.

(f) Talents, hobbies and special interests.

(h) Reason for placing the child for adoption or for the termination of parental rights.
(1) Religion.

(k) Family history.

(m) Personality traits of each parent.

(13) "Parent" means a biological parent, a husband who has consented to the artificial
insemination of his wife under s. 891.40, or a parent by adoption. If the child is a
nonmarital child who is not adopted or whose parents do not subsequently intermarry

under s. 767.803, "parent" includes a person acknowledged under s. 767.805 or a
substantially similar law of another state or adjudicated to be the biological father.
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"Parent" does not include any person whose parental rights have been terminated. For
purposes of the application of s. 48.028 and the federal Indian Child Welfare Act, 25
USC 1901 to 1963, "parent" means a biological parent, an Indian husband who has
consented to the artificial insemination of his wife under s. 891.40, or an Indian person
who has lawfully adopted an Indian child, including an adoption under tribal law or
custom, and includes, in the case of a nonmarital child who is not adopted or whose
parents do not subsequently intermarry under s. 767.803, a person acknowledged under s.
767.805, a substantially similar law of another state, or tribal law or custom to be the
biological father or a person adjudicated to be the biological father, but does not include
any person whose parental rights have been terminated.

(14) "Physical custody" means actual custody of the person in the absence of a court
order granting legal custody to the physical custodian.

(14g) "Physical injury" includes but is not limited to lacerations, fractured bones, burns,
internal injuries, severe or frequent bruising or great bodily harm, as defined in s. 939.22

(14)

(15) "Relative" means a parent, stepparent, brother, sister, stepbrother, stepsister, half
brother, half sister, brother-in-law, sister-in-law, first cousin, 2nd cousin, nephew, niece,
uncle, aunt, stepuncle, stepaunt, or any person of a preceding generation as denoted by
the prefix of grand, great, or great-great, whether by blood, marriage, or legal adoption,
or the spouse of any person named in this subsection, even if the marriage is terminated
by death or divorce. For purposes of the application of s. 48.028 and the federal Indian
Child Welfare Act, 25 USC 1901 to 1963, "relative" includes an extended family
member, as defined in s. 48.028 (2) (am), whether by blood, marriage, or adoption,
including adoption under tribal law or custom.

(15d) "Residential care center for children and youth" means a facility operated by a child
welfare agency licensed under s. 48.60 for the care and maintenance of children residing
in that facility.

(16) "Secretary" means the secretary of children and families.

(17) "Shelter care facility" means a nonsecure place of temporary care and physical
custody for children, including a holdover room, licensed by the department under s.
48.66 (1) (a)

(17m) "Special treatment or care" means professional services which need to be provided
to a child or his or her family to protect the well-being of the child, prevent placement of
the child outside the home or meet the special needs of the child. "Special treatment or
care" also means professional services which need to be provided to the expectant mother
of an unborn child to protect the physical health of the unborn child and of the child when
born from the harmful effects resulting from the habitual lack of self-control of the
expectant mother in the use of alcohol, controlled substances or controlled substance
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analogs, exhibited to a severe degree. This term includes, but is not limited to, medical,
psychological or psychiatric treatment, alcohol or other drug abuse treatment or other
services which the court finds to be necessary and appropriate.

(17q) "Treatment foster home" means any facility that is operated by a person required to
be licensed under s. 48.62 (1) (b), that is operated under the supervision of the
department, a county department or a licensed child welfare agency, and that provides to
no more than 4 children care, maintenance and structured, professional treatment by
trained individuals, including the treatment foster parents.

(18) "Trial" means a fact-finding hearing to determine jurisdiction.
(18m) "Tribal school" has the meaning given ins. 115.001 (15m).

(18j) "Tribal court" means a court that has jurisdiction over Indian child custody
proceedings, and that is either a court of Indian offenses or a court established and
operated under the code or custom of an Indian tribe, or any other administrative body of
an Indian tribe that is vested with authority over Indian child custody proceedings.

(19) "Unborn child" means a human being from the time of fertilization to the time of
birth.

Wis. Stat. Ann. § 48.205 (2011). CRITERIA FOR HOLDING A CHILD OR EXPECTANT
MOTHER IN PHYSICAL CUSTODY.

(1) A child may be held under s. 48.207 (1), 48.208 or 48.209 if the intake worker
determines that there is probable cause to believe the child is within the jurisdiction of the
court and:

(a) Probable cause exists to believe that if the child is not held he or she will cause injury
to himself or herself or be subject to injury by others.

(am) Probable cause exists to believe that if the child is not held he or she will be subject
to injury by others, based on a determination under par. (a) or a finding under s. 48.21 (4)
that if another child in the home is not held that child will be subject to injury by others.

(b) Probable cause exists to believe that the parent, guardian or legal custodian of the
child or other responsible adult is neglecting, refusing, unable or unavailable to provide
adequate supervision and care and that services to ensure the childs safety and well-being
are not available or would be inadequate.

(bm) Probable cause exists to believe that the child meets the criteria specified in par. (b),
based on a determination under par. (b) or a finding under s. 48.21 (4) that another child
in the home meets those criteria.
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(c) Probable cause exists to believe that the child will run away or be taken away so as to
be unavailable for proceedings of the court or its officers.

(d) Probable cause exists to believe that the child is an expectant mother, that if the child
expectant mother is not held, there is a substantial risk that the physical health of the
unborn child, and of the child when born, will be seriously affected or endangered by the
child expectant mothers habitual lack of self-control in the use of alcohol beverages,
controlled substances or controlled substance analogs, exhibited to a severe degree, and
that the child expectant mother is refusing or has refused to accept any alcohol or other
drug abuse services offered to her or is not making or has not made a good faith effort to
participate in any alcohol or other drug abuse services offered to her.

(1m) An adult expectant mother of an unborn child may be held under s. 48.207 (1m) if
the intake worker determines that there is probable cause to believe that the adult
expectant mother is within the jurisdiction of the court, to believe that if the adult
expectant mother is not held, there is a substantial risk that the physical health of the
unborn child, and of the child when born, will be seriously affected or endangered by the
adult expectant mothers habitual lack of self-control in the use of alcohol beverages,
controlled substances or controlled substance analogs, exhibited to a severe degree, and
to believe that the adult expectant mother is refusing or has refused to accept any alcohol
or other drug abuse services offered to her or is not making or has not made a good faith
effort to participate in any alcohol or other drug abuse services offered to her.

(2) The criteria for holding a child or the expectant mother of an unborn child in custody
specified in this section shall govern the decision of all persons responsible for
determining whether the action is appropriate.

Wis. Stat. Ann. § 948.015 (2011). OTHER OFFENSES AGAINST CHILDREN.

In addition to the offenses under this chapter, offenses against children include, but are
not limited to, the following:

(1) Sections 103.19 to 103.32 and 103.64 to 103.82, relating to employment of minors.
(2) Section 118.13, relating to pupil discrimination.

(3) Section 125.07, relating to furnishing alcohol beverages to underage persons.

(4) Section 253.11, relating to infant blindness.

(5) Section 254.12, relating to applying lead-bearing paints or selling or transferring a
fixture or other object containing a lead-bearing paint.

(6) Sections 961.01 (6) and (9) and 961.49, relating to delivering and distributing
controlled substances or controlled substance analogs to children.
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(7) Section 444.09 (4), relating to boxing.

(8) Section 961.573 (3) (b) 2., relating to the use or possession of methamphetamine-
related drug paraphernalia in the presence of a child who is 14 years of age or younger.

WYOMING

Wyo. Stat. Ann. § 6-4-403 (2011). ABANDONING OR ENDANGERING CHILDREN;
PENALTIES; ""CHILD" ; DISCLOSURE OR PUBLICATION OF IDENTIFYING INFORMATION;
""MINOR VICTIM"'.

(a) No parent, guardian or custodian of a child shall:
(1) Abandon the child without just cause; or

(i1) Knowingly or with criminal negligence cause, permit or contribute to the
endangering of the child's life or health by violating a duty of care, protection or support.

(b) No person shall knowingly:
(1) Cause, encourage, aid or contribute to a child's violation of any law of this state;

(i1) Cause, encourage, aid or permit a child to enter, remain or be employed in any place
or premises used for prostitution or for professional gambling;

(111) Commit any indecent or obscene act in the presence of a child;

(iv) Sell, give or otherwise furnish a child any drug prohibited by law without a
physician's prescription; or

(v) Cause, encourage, aid or contribute to the endangering of a child's health, welfare or
morals, by using, employing or permitting a child:

(A) In any business enterprise which is injurious or dangerous to the health, morals,
life or physical safety of the child;

(B) In any place for purposes of begging;

(C) To be exhibited for the purpose of displaying any deformity of a child, except to
physicians, nurses or other health professionals; or

(D) In a place used for prostitution.
(E) Repealed by Laws 1999, ch. 180, § 3.
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(vi) Conceal or refuse to reveal to the parent, guardian, lawful custodian or to a peace
officer the location of a child knowing that the child has run away from a parent,
guardian or lawful custodian, except when the action of the defendant is necessary to
protect the child from an immediate danger to the child's welfare.

(c) A person violating this section is guilty of a misdemeanor punishable by
imprisonment for not more than one (1) year, a fine of not more than one thousand
dollars ($1,000.00), or both. A person convicted of a second violation of this section is
guilty of a felony punishable by imprisonment for not more than five (5) years, a fine of
not more than five thousand dollars ($5,000.00), or both.

(d) As used in this section, "child" means a person under the age of sixteen (16) years.

(e) Subsection (b)(i1) of this section does not apply to crimes chargeable under W.S. 6-4-
103(a)(1). Subsection (b)(iv) of this section does not apply to crimes chargeable under
W.S. 35-7-1036.

(f) Prior to the filing of an information or indictment charging a violation of W.S. 6-4-
403(b)(i1), (i11) or (v)(D) or (E), neither the name of the person accused or the victim nor
any other information reasonably likely to disclose the identity of the victim shall be
released or negligently allowed to be released to the public by any public employee,
except as authorized by the judge with jurisdiction over the criminal charges. The name
of the person accused may be released to the public to aid or facilitate an arrest.

(g) After the filing of an information or indictment and absent a request to release the
identity of a minor victim by the victim or another acting on behalf of a minor victim, the
trial court shall restrict the disclosure or publication of information reasonably likely to
identify the minor victim.

(h) Any person who willfully violates subsection (f) or (g) of this section or who willfully
neglects or refuses to obey any court order made pursuant thereto is guilty of contempt
and, upon conviction, shall be fined not more than seven hundred fifty dollars ($750.00)
or be imprisoned in the county jail not more than ninety (90) days, or both.

(j) A release of a name or other information to the public in violation of the proscriptions
of subsection (f) or (g) of this section shall not stand as a bar to the prosecution of a
defendant or be grounds for dismissal of any charges against a defendant.

(k) As used in subsection (g) of this section, "minor victim" means a person under the age
of eighteen (18) years.

Wyo. Stat. Ann. § 6-4-405 (2011). ENDANGERING CHILDREN; CONTROLLED
SUBSTANCES; PENALTY.
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(a) Notwithstanding W.S. 6-4-403(b)(iv), no person shall knowingly and willfully cause
or permit any child to:

(1) Absorb, inhale or otherwise ingest any amount of methamphetamine;

(i1) Remain in a room, dwelling or vehicle where the person knows methamphetamine
is being manufactured or sold; or

(i11) Enter and remain in a room, dwelling or vehicle that the person knows is being
used to manufacture or store methamphetamines, or the hazardous waste created by the
manufacture of methamphetamines.

(b) No person having the care or custody of a child shall knowingly and willfully permit
the child to remain in a room, dwelling or vehicle where that person knows that
methamphetamine is possessed, stored or ingested.

(c) Any person who violates any of the provisions of subsections (a) or (b) of this section

is guilty of endangering a child punishable by imprisonment for not more than five (5)
years, a fine of not more than five thousand dollars ($5,000.00), or both.

FEDERAL LEGISLATION/
U.S. TERRITORIES

FEDERAL LEGISLATION

42 U.S.C.S. § 5101 (2010). OFFICE ON CHILD ABUSE AND NEGLECT.

(a) Establishment. The Secretary of Health and Human Services may establish an office
to be known as the Office on Child Abuse and Neglect.

(b) Purpose. The purpose of the Office established under subsection (a) shall be to
execute and coordinate the functions and activities of this Act. In the event that such
functions and activities are performed by another entity or entities within the Department
of Health and Human Services, the Secretary shall ensure that such functions and
activities are executed with the necessary expertise and in a fully coordinated manner
involving regular intradepartmental and interdepartmental consultation with all agencies
involved in child abuse and neglect activities.

42 U.S.C.S. § 5106A (2010). GRANTS TO STATES FOR CHILD ABUSE AND NEGLECT
PREVENTION AND TREATMENT PROGRAMS.
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(a) Development and operation grants. The Secretary shall make grants to the States,
based on the population of children under the age of 18 in each State that applies for a
grant under this section, for purposes of assisting the States in improving the child
protective services system of each such State in--

(1) the intake, assessment, screening, and investigation of reports of abuse and neglect;

(2) (A) creating and improving the use of multidisciplinary teams and interagency
protocols to enhance investigations; and

(B) improving legal preparation and representation, including--
(1) procedures for appealing and responding to appeals of substantiated reports of
abuse and neglect; and
(1) provisions for the appointment of an individual appointed to represent a child in
judicial proceedings;

(3) case management, including ongoing case monitoring, and delivery of services and
treatment provided to children and their families;

(4) enhancing the general child protective system by developing, improving, and
implementing risk and safety assessment tools and protocols;

(5) developing and updating systems of technology that support the program and track
reports of child abuse and neglect from intake through final disposition and allow
interstate and intrastate information exchange;

(6) developing, strengthening, and facilitating training including--

(A) training regarding research-based strategies to promote collaboration with the
families;

(B) training regarding the legal duties of such individuals; and

(C) personal safety training for case workers;|[;]

(7) improving the skills, qualifications, and availability of individuals providing
services to children and families, and the supervisors of such individuals, through the
child protection system, including improvements in the recruitment and retention of
caseworkers;

(8) developing and facilitating training protocols for individuals mandated to report
child abuse or neglect;

(9) developing and facilitating research-based strategies for training for individuals
mandated to report child abuse or neglect;

(10) developing, implementing, or operating programs to assist in obtaining or
coordinating necessary services for families of disabled infants with life-threatening
conditions, including--

(A) existing social and health services;

(B) financial assistance; and

(C) services necessary to facilitate adoptive placement of any such infants who have
been relinquished for adoption;

(11) developing and delivering information to improve public education relating to the
role and responsibilities of the child protection system and the nature and basis for
reporting suspected incidents of child abuse and neglect;
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(12) developing and enhancing the capacity of community-based programs to integrate
shared leadership strategies between parents and professionals to prevent and treat child
abuse and neglect at the neighborhood level;

(13) supporting and enhancing interagency collaboration between the child protection
system and the juvenile justice system for improved delivery of services and treatment,
including methods for continuity of treatment plan and services as children transition
between systems; or

(14) supporting and enhancing collaboration among public health agencies, the child
protection system, and private community-based programs to provide child abuse and
neglect prevention and treatment services (including linkages with education systems)
and to address the health needs, including mental health needs, of children identified as
abused or neglected, including supporting prompt, comprehensive health and
developmental evaluations for children who are the subject of substantiated child
maltreatment reports.

(b) Eligibility requirements.

(1) State plan.

(A) In general. To be eligible to receive a grant under this section, a State shall, at the
time of the initial grant application and every 5 years thereafter, prepare and submit to the
Secretary a State plan that specifies the areas of the child protective services system
described in subsection (a) that the State intends to address with amounts received under
the grant.

(B) Additional requirement. After the submission of the initial grant application under
subparagraph (A), the State shall provide notice to the Secretary--

(1) of any substantive changes[; and] to any State law relating to the prevention of
child abuse and neglect that may affect the eligibility of the State under this section; and

(i1) [of] any significant changes to how funds provided under this section are used
to support the activities which may differ from the activities as described in the current
State application.

(2) Coordination. A State plan submitted under paragraph (1) shall, to the maximum
extent practicable, be coordinated with the State plan under part B of title [V of the Social
Security Act [42 USCS §§ 620 et seq.] relating to child welfare services and family
preservation and family support services, and shall contain an outline of the activities that
the State intends to carry out using amounts received under the grant to achieve the
purposes of this title [42 USCS §§ 5101 et seq.], including--

(A) an assurance in the form of a certification by the chief executive officer of the
State that the State has in effect and is enforcing a State law, or has in effect and is
operating a Statewide program, relating to child abuse and neglect that includes--

(1) provisions or procedures for the reporting of known and suspected instances of
child abuse and neglect;

(1) policies and procedures (including appropriate referrals to child protection
service systems and for other appropriate services) to address the needs of infants born
and identified as being affected by illegal substance abuse or withdrawal symptoms
resulting from prenatal drug exposure, including a requirement that health care providers
involved in the delivery or care of such infants notify the child protective services system
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of the occurrence of such condition in such infants, except that such notification shall not
be construed to--

(I) establish a definition under Federal law of what constitutes child abuse; or

(IT) require prosecution for any illegal action;

(111) the development of a plan of safe care for the infant born and identified as
being affected by illegal substance abuse or withdrawal symptoms;

(iv) procedures for the immediate screening, risk and safety assessment, and prompt
investigation of such reports;

(v) triage procedures for the appropriate referral of a child not at risk of imminent
harm to a community organization or voluntary preventive service;

(vi) procedures for immediate steps to be taken to ensure and protect the safety of
the abused or neglected child and of any other child under the same care who may also be
in danger of abuse or neglect and ensuring their placement in a safe environment;

(vii) provisions for immunity from prosecution under State and local laws and
regulations for individuals making good faith reports of suspected or known instances of
child abuse or neglect;

(viil) methods to preserve the confidentiality of all records in order to protect the
rights of the child and of the child's parents or guardians, including requirements ensuring
that reports and records made and maintained pursuant to the purposes of this Act [42
USCS §§ 5101 et seq.] shall only be made available to--

(I) individuals who are the subject of the report;

(IT) Federal, State, or local government entities, or any agent of such entities, as
described in clause (ix);

(II) child abuse citizen review panels;

(IV) child fatality review panels;

(V) a grand jury or court, upon a finding that information in the record is
necessary for the determination of an issue before the court or grand jury; and

(VI) other entities or classes of individuals statutorily authorized by the State to
receive such information pursuant to a legitimate State purpose;

(ix) provisions to require a State to disclose confidential information to any Federal,
State, or local government entity, or any agent of such entity, that has a need for such
information in order to carry out its responsibilities under law to protect children from
abuse and neglect;

(x) provisions which allow for public disclosure of the findings or information
about the case of child abuse or neglect which has resulted in a child fatality or near
fatality;

(x1) the cooperation of State law enforcement officials, court of competent
jurisdiction, and appropriate State agencies providing human services in the investigation,
assessment, prosecution, and treatment of child abuse or neglect;

(xi1) provisions requiring, and procedures in place that facilitate the prompt
expungement of any records that are accessible to the general public or are used for
purposes of employment or other background checks in cases determined to be
unsubstantiated or false, except that nothing in this section shall prevent State child
protective services agencies from keeping information on unsubstantiated reports in their
casework files to assist in future risk and safety assessment;
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(xii1) provisions and procedures requiring that in every case involving an abused or
neglected child which results in a judicial proceeding, a guardian ad litem, who has
received training appropriate to the role, and who may be an attorney or a court appointed
special advocate who has received training appropriate to that role (or both), shall be
appointed to represent the child in such proceedings--

(I) to obtain first-hand, a clear understanding of the situation and needs of the
child; and

(IT) to make recommendations to the court concerning the best interests of the
child;

(xiv) the establishment of citizen review panels in accordance with subsection (c);

(xv) provisions, procedures, and mechanisms--

(I) for the expedited termination of parental rights in the case of any infant
determined to be abandoned under State law; and

(IT) by which individuals who disagree with an official finding of abuse or neglect
can appeal such finding;

(xvi) provisions, procedures, and mechanisms that assure that the State does not
require reunification of a surviving child with a parent who has been found by a court of
competent jurisdiction--

(I) to have committed murder (which would have been an offense under section
1111(a) of title 18, United States Code, if the offense had occurred in the special
maritime or territorial jurisdiction of the United States) of another child of such parent;

(IT) to have committed voluntary manslaughter (which would have been an
offense under section 1112(a) of title 18, United States Code, if the offense had occurred
in the special maritime or territorial jurisdiction of the United States) of another child of
such parent;

(ITI) to have aided or abetted, attempted, conspired, or solicited to commit such
murder or voluntary manslaughter; or

(IV) to have committed a felony assault that results in the serious bodily injury to
the surviving child or another child of such parent;

(xvii) an assurance that, upon the implementation by the State of the provisions,
procedures, and mechanisms under clause (xvi), conviction of any one of the felonies
listed in clause (xvi) constitute grounds under State law for the termination of parental
rights of the convicted parent as to the surviving children (although case-by-case
determinations of whether or not to seek termination of parental rights shall be within the
sole discretion of the State);

(xviii) provisions and procedures to require that a representative of the child
protective services agency shall, at the initial time of contact with the individual subject
to a child abuse and neglect investigation, advise the individual of the complaints or
allegations made against the individual, in a manner that is consistent with laws
protecting the rights of the informant;

(xix) provisions addressing the training of representatives of the child protective
services system regarding the legal duties of the representatives, which may consist of
various methods of informing such representatives of such duties, in order to protect the
legal rights and safety of children and families from the initial time of contact during
investigation through treatment;
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(xx) provisions and procedures for improving the training, retention, and
supervision of caseworkers;

(xx1) provisions and procedures for referral of a child under the age of 3 who is
involved in a substantiated case of child abuse or neglect to early intervention services
funded under part C of the Individuals with Disabilities Education Act [20 USCS §§ 1431
et seq.] and

(xxii) not later than 2 years after the date of enactment of the Keeping Children and
Families Safe Act of 2003 [enacted June 25, 2003], provisions and procedures for
requiring criminal background record checks for prospective foster and adoptive parents
and other adult relatives and non-relatives residing in the household;

(B) an assurance that the State has in place procedures for responding to the reporting
of medical neglect (including instances of withholding of medically indicated treatment
from disabled infants with life-threatening conditions), procedures or programs, or both
(within the State child protective services system), to provide for--

(1) coordination and consultation with individuals designated by and within
appropriate health-care facilities;

(i1) prompt notification by individuals designated by and within appropriate health-
care facilities of cases of suspected medical neglect (including instances of withholding
of medically indicated treatment from disabled infants with life-threatening conditions);
and

(111) authority, under State law, for the State child protective services system to
pursue any legal remedies, including the authority to initiate legal proceedings in a court
of competent jurisdiction, as may be necessary to prevent the withholding of medically
indicated treatment from disabled infants with life threatening conditions;

(C) a description of--

(1) the services to be provided under the grant to individuals, families, or
communities, either directly or through referrals aimed at preventing the occurrence of
child abuse and neglect;

(11) the training to be provided under the grant to support direct line and supervisory
personnel in report taking, screening, assessment, decision making, and referral for
investigating suspected instances of child abuse and neglect; and

(111) the training to be provided under the grant for individuals who are required to
report suspected cases of child abuse and neglect; and

(D) an assurance or certification that the programs or projects relating to child abuse
and neglect carried out under part B of title IV of the Social Security Act [42 USCS §§
620 et seq.] comply with the requirements set forth in paragraph (1) and this paragraph.

Nothing in subparagraph (A) shall be construed to limit the State's flexibility to
determine State policies relating to public access to court proceedings to determine child
abuse and neglect, except that such policies shall, at a minimum, ensure the safety and
well-being of the child, parents, and families.

(3) Limitation. With regard to clauses (vi) and (vii) of paragraph (2)(A), nothing in this
section shall be construed as restricting the ability of a State to refuse to disclose
identifying information concerning the individual initiating a report or complaint alleging
suspected instances of child abuse or neglect, except that the State may not refuse such a
disclosure where a court orders such disclosure after such court has reviewed, in camera,
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the record of the State related to the report or complaint and has found it has reason to
believe that the reporter knowingly made a false report.
(4) Definitions. For purposes of this subsection--

(A) the term "near fatality" means an act that, as certified by a physician, places the
child in serious or critical condition; and

(B) the term "serious bodily injury" means bodily injury which involves substantial
risk of death, extreme physical pain, protracted and obvious disfigurement, or protracted
loss or impairment of the function of a bodily member, organ, or mental faculty.

(c) Citizen review panels.

(1) Establishment.

(A) In general. Except as provided in subparagraph (B), each State to which a grant is
made under this section shall establish not less than 3 citizen review panels.

(B) Exceptions.

(1) Establishment of panels by states receiving minimum allotment. A State that
receives the minimum allotment of $ 175,000 under section 203(b)(1)(A) [42 USCS §
5116b(b)(1)(A)] for a fiscal year shall establish not less than 1 citizen review panel.

(i1) Designation of existing entities. A State may designate as panels for purposes of
this subsection one or more existing entities established under State or Federal law, such
as child fatality panels or foster care review panels, if such entities have the capacity to
satisfy the requirements of paragraph (4) and the State ensures that such entities will
satisfy such requirements.

(2) Membership. Each panel established pursuant to paragraph (1) shall be composed of
volunteer members who are broadly representative of the community in which such panel
is established, including members who have expertise in the prevention and treatment of
child abuse and neglect.

(3) Meetings. Each panel established pursuant to paragraph (1) shall meet not less than
once every 3 months.

(4) Functions.

(A) In general. Each panel established pursuant to paragraph (1) shall, by examining
the policies, procedures, and practices of State and local agencies and where appropriate,
specific cases, evaluate the extent to which State and local child protection system
agencies are effectively discharging their child protection responsibilities in accordance
with--

(1) the State plan under subsection (b);

(11) the child protection standards set forth in subsection (b); and

(111) any other criteria that the panel considers important to ensure the protection of
children, including--

(I) a review of the extent to which the State and local child protective services
system is coordinated with the foster care and adoption programs established under part E
of title IV of the Social Security Act [42 USCS §§ 670 et seq.]; and

(IT) a review of child fatalities and near fatalities (as defined in subsection (b)(4)).

(B) Confidentiality.

(1) In general. The members and staff of a panel established under paragraph (1)--
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(I) shall not disclose to any person or government official any identifying
information about any specific child protection case with respect to which the panel is
provided information; and

(IT) shall not make public other information unless authorized by State statute.

(i1) Civil sanctions. Each State that establishes a panel pursuant to paragraph (1)
shall establish civil sanctions for a violation of clause (i).

(C) Public outreach. Each panel shall provide for public outreach and comment in
order to assess the impact of current procedures and practices upon children and families
in the community and in order to meet its obligations under subparagraph (A).

(5) State assistance. Each State that establishes a panel pursuant to paragraph (1)--

(A) shall provide the panel access to information on cases that the panel desires to
review if such information is necessary for the panel to carry out its functions under
paragraph (4); and

(B) shall provide the panel, upon its request, staff assistance for the performance of
the duties of the panel.

(6) Reports. Each panel established under paragraph (1) shall prepare and make
available to the State and the public, on an annual basis, a report containing a summary of
the activities of the panel and recommendations to improve the child protection services
system at the State and local levels. Not later than 6 months after the date on which a
report is submitted by the panel to the State, the appropriate State agency shall submit a
written response to State and local child protection systems and the citizen review panel
that describes whether or how the State will incorporate the recommendations of such
panel (where appropriate) to make measurable progress in improving the State and local
child protective system.

(d) Annual State data reports. Each State to which a grant is made under this section shall
annually work with the Secretary to provide, to the maximum extent practicable, a report
that includes the following:
(1) The number of children who were reported to the State during the year as abused or
neglected.
(2) Of the number of children described in paragraph (1), the number with respect to
whom such reports were--
(A) substantiated;
(B) unsubstantiated; or
(C) determined to be false.
(3) Of the number of children described in paragraph (2)--
(A) the number that did not receive services during the year under the State program
funded under this section or an equivalent State program;
(B) the number that received services during the year under the State program funded
under this section or an equivalent State program; and
(C) the number that were removed from their families during the year by disposition
of the case.
(4) The number of families that received preventive services from the State during the
year.
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(5) The number of deaths in the State during the year resulting from child abuse or
neglect.

(6) Of the number of children described in paragraph (5), the number of such children
who were in foster care.

(7) The number of child protective services workers responsible for the intake and
screening of reports filed in the previous year.

(8) The agency response time with respect to each such report with respect to initial
investigation of reports of child abuse or neglect.

(9) The response time with respect to the provision of services to families and children
where an allegation of abuse or neglect has been made.

(10) The number of child protective services workers responsible for intake,
assessment, and investigation of child abuse and neglect reports relative to the number of
reports investigated in the previous year.

(11) The number of children reunited with their families or receiving family
preservation services that, within five years, result in subsequent substantiated reports of
child abuse and neglect, including the death of the child.

(12) The number of children for whom individuals were appointed by the court to
represent the best interests of such children and the average number of out of court
contacts between such individuals and children.

(13) The annual report containing the summary of the activities of the citizen review
panels of the State required by subsection (c)(6).

(14) The number of children under the care of the State child protection system who are
transferred into the custody of the State juvenile justice system.

(e) Annual report by the Secretary. Within 6 months after receiving the State reports
under subsection (d), the Secretary shall prepare a report based on information provided
by the States for the fiscal year under such subsection and shall make the report and such
information available to the Congress and the national clearinghouse for information
relating to child abuse.

AMERICAN SAMOA

AM. SAMOA CODE ANN. § 46.3810 (2007). ENDANGERING THE WELFARE OF A CHILD.

(a) A person commits the crime of endanger-ing the welfare of a child if:

(1) he knowingly acts in a manner that creates a substantial risk to the life, body, or
health of a child less than 18 years old;

(2) he knowingly encourages, aids or causes a child less than 18 years old to engage in
any conduct which causes or tends to cause a sub-stantial risk to the life, body, or health
of the child; or
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(3) being a parent, guardian, or other person legally charged with the care or custody of a
child less than 18 years old, he recklessly fails or refuses to exercise reasonable diligence
in the care or control of the child to prevent a substantial risk to the life, body, or health
of the child.

(b) Endangering the welfare of a child is a class A misdemeanor.

GUAM

GUAM CODE ANN. TIT. 9, § 31.30 (2009). CHILD ABUSE; DEFINED & PUNISHED.
(a) A person is guilty of child abuse when:

(1) he subjects a child to cruel mistreatment; or
(2) having a child in his care or custody or under his control, he:

(A) deserts that child with intent to abandon him;

(B) subjects that child to cruel mistreatment; or

(C) unreasonably causes or permits the physical or, emotional health of that child to be
endangered.

(b) Child abuse is a felony of the third degree when it is committed under circumstances
likely to result in death or serious bodily injury. Otherwise, it is a misdemeanor.

PUERTO RICO

P.R. LAWS ANN. TIT. 1, § 412 (2009). BILL OF RIGHTS OF THE CHILD.

The Commonwealth of Puerto Rico, being fully aware that it is its responsibility to
achieve the maximum development and welfare of all the children of the Commonwealth,
declares that every child in Puerto Rico, from birth to twenty-one (21) years of age, and
without impairing the laws in effect, shall be entitled to:

(1) Be guaranteed the effectiveness enforcement of the rights consigned in the
Constitution of Puerto Rico and in the applicable laws and regulations.

(2) Receive the surnames of both parents at birth, or in its defect, the two surnames of
the person who recognizes him/her.

(3) Live in an adequate environment in the home of his/her parents and in families
where its physical needs are met and to enjoy the care, affection and protection which
guarantees his/her full physical, mental, spiritual, social and moral development.

(4) Be protected by the State from any type of abuse or negligence that originates from
the parents or the persons who care for him/her.
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(5) Enjoy the care and protection of the State when its parents and relatives do not
assume or are unable to assume said responsibility.

(6) Not be removed from its own home unless, through a judicial process, the removal
that is approved is for the welfare and best interests of the child.

(7) That when a child is removed from its home, the State shall take the necessary
measures and shall make permanent plans for its care, pursuant to the applicable
provisions of law.

(8) That the first options to be considered as a substitute to its own home, shall the
home of qualified relatives, an adoptive, or foster home in which he/she may receive the
affection and care inherent to his/her age and condition.

(9) Enjoy, while in the foster home or facility, the educational, health and recreational
services, as well as protection from abuse, negligence and exploitation.

(10) Except when adopted by persons who are not part of his/her family, to continue a
relationship with those members of the family who are meaningful to him/her--when the
removal occurs due to the death of one of the parents or divorce--provided that the
relationship is in the best interests of the child.

(11) A child who has been adopted may retain all the rights which because of his/her
previous relationship as a member of a former family, he/she has acquired prior to the
date the adoption decree is issued.

(12) Reconstruct his/her life without the emotional pressure caused by establishing filial
relationships with the parent who has made him/her a victim of sexual abuse, provided
that, this is recommended by experts in human conduct.

(13) Not be returned to the home where he/she has been a victim of abuse, exploitation,
negligence or sexual abuse without having an evaluation by competent professionals in
human conduct, of the pertinent government agency, who recommends that said action is
in the best interests of the minor.

(14) In the actions before the courts, in matters which affect its state, condition or
circumstances, the child shall be entitled to be heard and to receive the due recognition,
provided that the factors related to its age, capacity and level of maturity allow it.

(15) Have the court designate a representative to watch over its welfare and its best
interests in the procedures on custody and deprivation of patria potestas when it has been
a victim of abuse, exploitation, negligence or sexual abuse. The defender shall not only
represent it before the courts, but shall also ensure the expediting of the procedures in the
public or private agency that must make the permanent deterrninations regarding its care.

(16) Be protected by the State in any kidnapping by a parent, relative or third person.

(17) The confidentiality of its name and circumstances that identify it in situations
where its honor or reputation could be tarnished. An exception is made in the case of
those who have incurred delinquent activities and are between the ages that in §§ 2201 et
seq. of Title 34, classifies them as adults, if the information refers to the crimes
committed.

(18) Be protected from information or material that is harmful for their social, moral
and spiritual development.

(19) That the necessary services be provided in case of disability or special needs due to
its health condition.
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(20) Receive adequate medical care for its physical, mental and emotional health and
integral pre-natal and post-natal care in accordance to the growth and development chart
in effect, as preventive health measures.

(21) Enjoy a safe environment, free from attacks to its physical, mental or emotional
integrity in all learning institutions, whether public or private, throughout its elementary,
high school or vocational studies to the extent that the State facilities allow it.

(22) That the educational system enables the development of its personality and the
optimum development of its physical and mental activities, which will prepare him/her
not only in the academic aspects, but also for its role in society to the extent the
government facilities allow.

(23) That it is provided the means to enjoy leisure time and its participation in social,
cultural and extracurricular activities that will promote its leadership, to the extent the
government facilities allow.

(24) That the State limits and regulates the hours and working conditions so that it does
not suffer exploitation, nor its development or enjoyment of activities germane to its age
or level of growth are negatively affected.

(25) It be protected from the illegal use of controlled substances, tobacco and alcoholic
beverages and that it is prevented from being used in the chain of drug production,
distribution and trafficking.

(26) That effective measures be taken to protect them from activities in which sexual
abuse and exploitation are implied--such as prostitution and pornography; as well as acts,
ceremonies or rituals of any nature that could expose them to the risk of suffering
physical or emotional harm.

(27) That the State penalizes the sale and traffic of children.

VIRGIN ISLANDS

V.I. CODE ANN. TIT. 14, § 503 (2010). DEFINITIONS.

As used in this chapter, unless the context clearly indicates otherwise:

(a) "Abuse" means the infliction of physical, mental or emotional injury upon a child,
or maltreatment, sexual conduct with a child, or exploitation of a child by any person.

(b) "Basic necessities of life" means food, shelter, clothing, medical care and education.
(c) "Child" means any person under the age of eighteen (18) years.

(d) "Emotional injury" or "mental injury" means psychological injury or harm which
impairs the mental or emotional health or functioning of a child.

(e) "Neglect" means to place a child or allow a child to be placed in a situation which a
reasonable person should know is dangerous to the child's health or welfare, and includes,
but is not limited to, the following:
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(1) leaving a child unsupervised, taking into account the age and developmental stage
of the child;

(2) denying or failing to provide a child with shelter, food, clothing, medical care or
education;

(3) leaving a child in the care of any person known to use, possess or sell illegal drugs
or abuse alcohol;

(4) leaving a child in the care of any person known to have engaged in sexual activity
with any child;

(5) leaving a child in the care of any person known to be incapable of providing
adequate care for a child; and

(6) keeping a child under the age of 16 years home from school to care for other
children.

(f) "Physical injury" means the impairment of physical condition and includes, but is
not limited to, any skin bruising, bleeding, failure to thrive, malnutrition, burn, bone
fracture, soft tissue swelling, subdural hematoma, injury to any internal organ, or any
physical condition that threatens a child's health or welfare.

(g) "Serious emotional injury" or "serious mental injury" means that which creates a
substantial risk of death, or which causes serious or protracted impairment of mental or
emotional health.

(h) "Serious physical injury" means that which creates a substantial risk of death, or
which causes serious or permanent disfigurement, or which causes serious impairment of
health, or loss or protracted impairment of the function of any bodily organ or limb.

V.I. CODE ANN. TIT. 14, § 504 (2010). CHILD NEGLECT.

Any person who is responsible for the safety or welfare of a child, including, but not
limited to, a child's parent, stepparent, guardian, schoolteacher, or baby sitter, who
neglects a child, or who knowingly, recklessly or negligently causes or allows a child to
suffer physical, mental or emotional injury, or who knowingly, recklessly or negligently
deprives a child of any of the basic necessities of life, shall be punished by a fine of not
less than $500, or by imprisonment of not more than 15 years, or both.

V.I. CODE ANN. TIT. 14, § 505 (2010). CHILD ABUSE.

Any person who abuses a child, or who knowingly or recklessly causes a child to suffer
physical, mental or emotional injury, or who knowingly or recklessly causes a child to be
placed in a situation where it is reasonably foreseeable that a child may suffer physical,
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mental or emotional injury or be deprived of any of the basic necessities of life, shall be
punished by a fine of not less than $500, or by imprisonment of not more than 20 years,
or both.
V.I. CODE ANN. TIT. 14, § 506 (2010). AGGRAVATED CHILD ABUSE AND NEGLECT.

A person perpetrates an act of aggravated child abuse or neglect when:

(1) the child suffers serious physical injury; or

(2) the child suffers serious mental or emotional injury; or

(3) the child dies from such abuse or neglect. A person who is convicted of aggravated

child abuse or neglect shall be punished by imprisonment of not less than 5 years but not
more than 30 years.
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