To Err 1s Human

A New Outlook on “Prosecutorial Misconduct’

By SHAWN E. MINIHAN

THE HONORABLE Justice Alexander George Sutherland
described a prosecutor as a “representative not of an ordi-
nary party to a controversy, but of a sovereignty whose
obligation to govern impartially is as compelling as its
obligation to govern at all.”!

To govern impartially does not, however, require that a
prosecutor check his/her zeal at the door. “He may prose-
cute with earnestness and vigor — indeed, he should do so.
But while he may strike hard blows, he is not at liberty to
strike foul ones.”

A prosecutor’s role is fraught with unexpected difficul-
ties. A prosecutor must make countless legally and factually
complex decisions in determining how to make an open-
ing statement, question witnesses and conduct closing argu-
ments. The fact that a prosecutor errs in making a decision
should not warrant the moniker of “misconduct.” There is
a distinction between “prosecutorial error” and “prosecuto-
rial misconduct.”

Appellate courts across the nation have generally not
delineated between “prosecutorial error” and “prosecutori-
al misconduct.” But, based upon the definitions of “miscon-
duct” and “error” found in case law, there is a distinction to
be made between the two types of conduct.

“MISCONDUCT” VERSUS “ERROR”
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Black’s Law Dictionary defines “misconduct” as “a
dereliction of duty; unlawful or improper behavior.”
It also defines it as “An attorney’s dishonesty or

attempt to persuade a court or jury by using deceptive

or reprehensible methods.”

Section 8.4(c) of the Model Rules of
Professional Conduct (“MRPC”)
defines professional misconduct as
“engagling] in conduct involving dis-
honesty, fraud, deceit or misrepresenta-
tion” MRPC 8.4(d) defines profes-
sional misconduct as “engagfing] in
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conduct that is prejudicial to the
administration of justice.”

“WILLFUL” VERSUS “ERROR”

There are a number of examples of willful acts of miscon-
duct in criminal law. Even after the court ordered him to
stop, the prosecutor repeatedly called the defendant a liar;®
where the prosecutor told the jury that it is “every moth-
er's nightmare [to find] ... some black, military guy on top

996

of your daughter;”® where the prosecutor urged the jury to
think about Mother’s Day and how the victim would never
be a mother;” and where the prosecutor withheld evidence
from the defendant.®

The term “error” is more appropriate in situations where
the prosecutor has simply made a mistake. Black’s Law
Dictionary defines “error” as “[a]n assertion or belief that
does not conform to objective reality; a belief that what is
false is true or that what is true is false; mistake.”” A second
definition defines “error” in the context of a judge’s deci-
sion as “[a] mistake of law or of fact in a tribunal’s judg-

ment, opinion or order.”’"
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There are a number of examples where the prosecutor
has committed an error, but the error does not appear to be
willful. For example, where the prosecutor erred in follow-
ing the proper procedure for impeaching a witness," mis-
stated the evidence,”” misstated the law,” or argued facts not

in evidence."

COURTS HAVE RECOGNIZED A DIFFERENCE
BETWEEN ‘“MISCONDUCT” AND “ERROR”

Some courts have recognized a distinction between “mis-
conduct” and “error.” In People v. Jasso, the California Court
of Appeals found that “the concept of ‘prosecutorial mis-
conduct’ is somewhat of a misnomer to the extent that it
suggests a prosecutor must act with a culpable state of
mind."” A more apt description of the transgression is pros-
ecutorial error.”*

In State v. Leutschaft, the State took issue with the term
prosecutorial misconduct, arguing that the term miscon-
duct “implies ethical violations,” and suggested that the
court view the issue as “prosecutorial error.”"” The

Mississippi Court of Appeals agreed, ruling that:

...there is an important distinction to be made
between prosecutorial misconduct and prosecuto-
rial error. The former implies a deliberate violation
of a rule or practice, or perhaps a grossly negligent
transgression. The latter, on the other hand, sug-
gests merely a mistake of some sort, a misstep of a
type all trial lawyers make from time to time."

It should be noted that not all states have agreed with
this distinction. The Washington Supreme Court, in a foot-
note in State v. Ish — noting the Amicus brief from the
Washington Association of Prosecuting Attorneys that
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called for using the term “error” instead of “misconduct” —
stated, “While certainly some errors are unintentional and
some instances of prosecutorial misconduct are more egre-
gious than others, we decline to start drawing fine lines

between error and misconduct.”’"

THE TERM “IMPROPRIETY” AS AN OPTION

Some courts have also used the term “impropriety” to
describe prosecutorial mistakes. The root of the word
“impropriety” is improper, which is defined as “[i|ncorrect;
unsuitable; irregular.”®

The Kansas Supreme Court, in State v. Breedlove, referred
to the prosecutor vouching for a witness as an “impropri-
ety.” The Court wrote,“This trial began with an erroneous
ruling on a witness sequestration motion and concluded
with a number of improprieties in the prosecutor's closing
argument.”*

The Connecticut Supreme Court, in State v. Fauci, also
used the term “impropriety.”> The Fauci court noted that
“[p]rosecutors make countless discretionary decisions under
the stress and pressure of trial. A judgment call that we later
determine on appeal to have been made improperly should
not be called ‘misconduct’ simply because it was made by a
prosecutor.”* The court continued: “To label what is mere-
ly improper as misconduct is a harsh result that brands a
prosecutor with a mark of malfeasance when his or her
actions may be a harmless and honest mistake.”” The court
found that “al[tjhough our analysis does not change, this
new terminology better reflects the actions of a prosecu-
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tor...””* The Fauci court cited a string of other states that use
the term “prosecutorial impropriety.”

It should be noted that the term “improper” is also
defined as “[f]Jraudulent or otherwise wrongful.”*

continued on page 25
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she will violate the obligation, but nonetheless engages in

the conduct.” The OPR, and courts, should only consider

the first two categories as misconduct.”

e The OPR’s third category includes those situations
where the prosecutor exercises poor judgment. The OPR
defines poor judgment as a situation where, when faced
with alternatives, a prosecutor chooses a course of action in
“marked contrast” to what the OPR would consider good
judgment. “[A]n attorney may exhibit poor judgment even
though an obligation or standard at issue is not sufficiently
clear and unambiguous to support a professional miscon-
duct finding.””

e The OPR’s final category includes those situations
where the attorney has made a mistake. A mistake results
from an excusable human error, despite the attorney’s use of
reasonable care. Whether a prosecutor’s error is excusable
depends upon the facts surrounding the error, including:

1) the attorney’s opportunity to plan, and to reflect upon
the possible and foreseeable consequences of, a course of
conduct

2) the breadth and magnitude of the responsibilities borne
by the attorney

3) the importance of the conduct in light of the attorney’s
overall responsibilities and actions

4) the extent to which the error is representative of the
attorney’s usual conduct.”

The OPR, and courts, should not consider the last two
categories as misconduct.”

COURTS ALREADY CONSIDER THE DEGREE
OF A PROSECUTOR’S CULPABILITY

It should be noted that, when considering prosecutorial
misconduct, trial and appellate courts already engage in the
weighing of a prosecutor’s culpability. For example, the
Hawaii Supreme Court requires that a court consider the
“nature of the conduct” of the prosecutor.*® The
Pennsylvania Supreme Court requires that a court consider
“whether the prosecutor violated a direct order of the
court” and ““ whether there was a pattern of repeated objec-
tionable remarks.”” The Kansas Supreme Court requires
that a court weigh whether a prosecutor’s comments are
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gross and flagrant or show ill will.** Implementation of the
OPR  framework is simply a refinement of the analysis

already required by many courts in the United States.
CONCLUSION

Courts should recognize the distinction between prosecu-
torial misconduct and error. Courts should also adopt a
framework to distinguish between the varying levels of cul-
pability of a prosecutor, which will aid courts in weighing
the prosecutor’s culpability against the harm to a defendant.
Additionally, refining the terms “prosecutorial misconduct”
and “prosecutorial error” will assist the public in fully
understanding the gravity of the prosecutor’s actions.

To Err is Human
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Improper, not unlike the term “misconduct,” can imply a
willful act, not simply an erroneous one. Although “impro-
priety” more accurately describes the first prong of the
prosecutorial misconduct test (as compared to misconduct),
“impropriety” is less accurate than error, which is required
to be proven in order to establish the first prong of a pros-

ecutorial misconduct claim.
GROSS AND FLAGRANT AND ILL WILL

Although a majority of the “prosecutorial misconduct”
cases are, in actuality, prosecutorial error, prosecutorial mis-

conduct is still relevant. The term “misconduct” expresses a
willful act; it involves dishonesty, a forbidden act, a derelic-
tion of duty, and/or an act that is prejudicial to the admin-
istration of justice. If the court finds that the prosecutor’s
acts were willful — that they were gross and flagrant or
showed ill will — a prosecutor should be deemed to have
committed misconduct.

CONCLUSION

Simply put, prosecutors are not immune from mistakes. A
mistake by a prosecutor, however, does not warrant the
moniker of “misconduct.” When a prosecutor commits an
error, it should be deemed as such: a “prosecutorial error.”
When a prosecutor does, in fact, commit misconduct,
he/she should wear that label, without the stigma being
watered down by also including situations where a prose-
cutor has simply committed an error.
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